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PREFACE. 


In  tho  preparation  of  this  edition  of  the  Civil  Code  of 
Lower  Canada,  the  Editor  has  endeavoured  to  secure  an 
accurate  text,  and  to  facilitate  the  labours  of  the  student 

* 

by  careful  attention  to  the  many  details  that  are  essen- 
tial to  a  good  book, 

A  Concordance  of  the  Code  with  the  Code  of  Civil 
Procedure  and  the  Code  Napoleon,  to  be  found  at  the 
foot  of  each  article,  will  prove,  it  is  hoped,  of  special 
value. 

It  will  be  observed  that  the  solicitude  of  the  Legisla- 
ture for  the  Code  is,  if  possible,  more  conspicuous  than 
ever.  In  addition  to  the  uncertainty  thereby  occasioned 
as  to  the  actual  law  that  governs  any  case,  important 
defects  in  form  have  become  prominent.  It  will  be  seen, 
for  instance,  that  by  the  transfer  to  tho  Code  of  Civil 
Procedure  of  a  number  of  articles  that  formerly  were 
part  of  the  Civil  Code,  large  gaps  occur  in  the  enumera- 
tion of  tho  articles.  Quite  frequently  also  a  numeral  is 
repeated  with  letters  of  the  alphabet  to  provide  for  the 
insertion  of  a  series  of  amerding  articles  which  take  the 
place  of  a  single  article  that  formerly  sufficed.  Finally, 
it  is  to  be  noted,  that  the  ungrammatical  construction  of 
many  sentences  detracts  in  no  small  degree  from  the 
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dignity  that  should  distinguish  so  important  a   work 
as  that  which  is  still  named  the  Civil  Code  of  Lower 

* 

Canada. 

A  revision  of  the  Code,  therefore,  should  soon  be  had. 
In  the  meantime,  however,  the  need  of  a  convenient  and 
accurate  English  edition  is  very  urgent,  and  the  Editor 
sends  this  forth  in  the  hope  that  it  will  be  found  usefu]. 

The  Editor  has  pleasure  in  acknowledging  the  assist- 
ance he  has  received  from  the  excellent  Codes  of  Messrs. 
Dorais  &  Dorais,  and  Mr.  W.  Prescott  Sharp,  B.C.L. 
Mr.  Reginald  Eogers,  M.A.,  has  also  given  valuable  help 
in  reading  the  proofs. 

Robert  Stanley  Weir. 

Canada  Life  Chambers, 

Montreal,  March,  1893. 
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62  Victoria,  1899,  Chapters  48,  49,  50  and  51. 

The  following  article  is  added  1 220.  Article  1 220/5  amend- 
after  article  7 oh,  as  enacted  by  ed  by  adding,  after  the  first 
the  act  6o  Vict.,  ch.  $o,  s.  j :  clause  of  paragraph  6,  the  fol- 

lowing paragraph  : 

78*.  Whenever  the  duplicate  7.  Copy  duly  certified  by  a  no- 
register  intended  for  deposit  in  ^ry  in  the  Province  of  Quebec 
the  office  of  the  prolhonotary  of  0f  an  the  writtings  and  docu- 
the  Superior  Court,  has  been  lost  ments  above  enumerated  which 
or  destroyed  in  whole  or  in  part,  have  been  previously  deposited 
the  officer  charged  with  keeping  with  such  notary.— 6>  Vict,  ch. 
the  same  shall,  upon  a  resolution  jq  s  f 
of  the  fabrique,  trustees  or  reli-        '    '    * 

gious  community  interested,  es-  1994-  The  last  clause  of  para- 
tablishing  such  loss  or  destnic-  graph  \  of  article  \99Ac,  as  en- 
Won,  make,  in  a  register  number-  acted  by  the  act  57  Vict.,  chap. 
ed  and  initialed  as  provided  in  ,  47»  sectum  1,  is  amended  by  re- 
the  code  of  Civil  Procedure,  k  Placln?  the  words  "verbal  no- 
fac  simile  copy  of  the  whole  or  tice"  tn  the  nineteenth  and  twen- 
any  part  of  the  sole  existing  du-  tieth  lines  by}he  wordS  "written 
plicate  of  such  register  in  his  notice,"  and  by  repealing  the 
possession,  and  shall  certify  to  words  "in  the  presence  of  two 
the  same  under  oath  before  the  witnesses  or  a  notice  in  writing," 
prothonotary.  tn  the  twenty-first  and  twenty- 

c     .  .    „..  .      second  lines.— 62  Vict.,  ch.  50. 

Such  copy  shall  thereupon  be  '  J   * 

and  remain  deposited  in  the  office 

of  the  prothonotary    and    shall       2250.  Article  2250  is  amend- 

have  the  same  effect  as  the  du-   ed  by  inserting,  after  the  words 

plicate    lost    or    destroyed. — 62  I  "the  Crown,"  in  the  first  line, 

Vict.,  ch.  48,  s.  1.  !  the  words  "and  interest  on  judg- 

I  ments." — 62  Vict.,  ch.  5/,  s.  /. 
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LOWER  CANADA. 


PRELIMINARY     TITLE. 


OF  TUB   PROM  1*1.0  AtlOH,  MSTOtVl'TlOHi  BFFMCt,  APPLICATION,   tNTBlt- 
PRBTATION  AN!)  EX  I  CTTION  Or  TH*  LAW*  ttf  «8NKRAL. 


1.  Acts  of  the  Imperial  par- 
liament which  affect  (Canada 
are  deemed  to  be  promulgated 
and  come  into  force  from  the 
day  on  which  thvy  receive  the 
royal  assent,  mile**  some  other 
time  Is  therein  appointed. 

2.  The  acts  of  the  legislature 
are  deemed  to  he  promulgated  : 

1.  If  they  he  assented  to  by 
the  Lieutenant-Governor,  from 
the  date  of  such  assent ; 

2.  If  they  Imp  reserved,  from 
the  time  at  which  the  Lieuten- 
ant-Governor makes  known, 
cither  by  proclamation  or  by 
speech  or  message  to  the  Legis- 
lative Council  and  Assembly, 
that  they  have  received  the 
assent  of  the  Governor-General 
in  Council. 

If,  however,  they  have  not 
been  reserved  and  unless  an- 
other time  has  been  fixed,  they 
come  into  force  onlv  on  the 
sixtieth  day  a*ter  they  have 
been  sanctioned ;  and  If  they 
have  been  reserved  and  after- 
wards assented  to,  then  on  the 
tenth  day  after  their  public- 
ation in  the  Quebec  Official 
Gazette  (R.S.Q.  5770). 


3v  Any  provincial  act  assent- 
ed to  by  the  Lieutenant 
Governor  ceases  to  have  fonce 
and  effect  from  the  Um«  «it 
which  it  is  announced^  either 
by  proclamation  or  by  speech  or 
message  to  the  Legislative 
Council  and  Assembly,  that 
such  act  has  been  dtaal lowed, 
within  the  year  following  %he 
reception  hY  the  Oovernor- 
General  of  the  authentic  copy 
which  has  been  transmitted  to 
him  of  such  act.    <fd.  &77!k 

4.  An  authentic  eopys  In 
French  and  Kugitsh,  of  the 
statutes  assenteu  to  by  the 
Lieutenant-Governor*  or  the  ab- 
sent to  which  has  been  nub- 
lished  as  required  by  article  2, 
If  a  reserved  act,  is  furnished 
by  the  Clerk  of  the  legislature 
to  the  Queen's  printer,  whose 
duty  it  Is  to  print  the  number 
of  copies  indicated  to  him  by 
the  Lieutenant -Oi>ver  nor  in 
council  and  distribute  them  to 
those  persons  designated  by 
Orders  in  council  and  to  the 
members  of  the  Legislative 
Council  and  Legislative  Assem- 
bly according  feo  joint  reaolu- 
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tion  of    the    two  houses   (Id. 
8772). 

5.  The  persons  entitled  to 
such  distribution  are  :  the  mem- 
bers of  both  Houses  of  the 
Legislature,  and  the  publi 
departments,  iidimiiislrat  iv. 
bodies,  judges,  public  officers 
and  other  persons,  mentioned 
in  the  orders  in  council  o!  the 
Lieutenant-Governor— Id.  5773. 

6.  The  laws  of  Lower  Canada 
govern  the  immoveable  prop- 
erty situate  within  its  limit.; 


But  the  law  of 
Lower  Canada  is  applied  when- 
ever    the    question     involved 

relates  to  the  distinction 
nature  of  the  property, 
privileges  and  rights  of  li 
contestations  as  to  possess  i 

the  jurisdiction   of  the  coi 

and  procedure,  to  the  mode  of 
execution  and  attachment,  to 
public  policy  and  the  rights  of 
the  crown,  and  also  iu  any 
other  .vlhcs  specially  provided 
for  by  this  code. 

The  laws  of  Lower  Canada 
relative  to  persons,  apply,  to  all 
persons  being  therein,  even  to 
those  not  domiciled  there  ;  sub- 
ject, as  to  the  latter,  to  the 
exception  mentioned  at  the  end 
of  the  present  article.  An 
inhabitant  of  Lower  Canada,  so 
long  as  he  retains  his  domicile 
therein,  is  governed,  even  when 
ahsent,  by  its  laws  respecting 
the  status  and  capacity  of  per- 
sons ;  but  these  laws  do  not 
apply  to  persons  domiciled  out 
of  Lower  Canada,  who,  as  to 
their  status  and  capacity, 
remain  subject  to  the  laws  of 
their   ,7>untry.-C.N.    3;  C.  C. 

79,  21H9  2190,  2191.     C.  C,  P.  79, 

80,  212. 

7.  Acts  and  deeds  made  and 
passed    out  of   Lower  Canada 


are  valid,  if  made  according  to 
the  forms  required  by  the  law 
of  the  country  where  they  were 
passed  or  made.— C.C.  135,  776. 

ft.  Deeds  art  ■  construed  accord- 
ing to  the  laws  of  the  country 
where  they  were  passed,  unless 
there  is  some  law  to  the  con- 
trary, or  the  parties  have  agreed 
otherwise,  or  by  the  nature  of 
the  deed  or  from  other  circum- 
stances, it  appears  that  the 
intention  of  the  parties  was  to 
be  governed  by  the  law  of  an- 
other place ;  in  any  of  which 
cases,  effect  is  given  to  such 
law, or  such  intention  expressed 
or  presumed.— C.C.  101& 

S.  No  act  of  the  legislature 
affects  the  rights  or  preroga- 
tives of  the  crown,  unless  they 
are  included  therein  by  special 
enactment. 

The  rights  of  third  parties, 
who  are  not  specially  men- 
tioned in  any  such  act,  are  like- 
wise exempt  from  the  effect 
thereof,  unless  the  act  is  public 
and  general. 

lO.  Every  act  is  public  unless 
'11  per- 


il. A  judge  cannot  refuse  to  - 
adjudicate  under  pretext  of  the 
silence,    obscurity     or     insuffl- 

cirih'j  of  the  law.- -C.N.  4. 


pretedsoasto  fulfil  the  inten- 
tion of  the  legislature,  and  hi 
attain  the  object  for  which  It 


—C.C.  2615.    C.C.P. 

13.  No  one  can  by  private 
igreemeut,  validly  contravene 
he  laws  of   public  order  and 
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good  morx  Is .  —  C. N.  6.   C. C.  545, 
700,  872,  969,  990,  1062,  1080, 1258. 

14.  Prohibitive  laws  import 
nullity,  although  such  nullity 
be  not  therein  expressed. 

15.  The  word  "shall "  is  to 
be  construed  as  imperative  and 
the  word  "  may"  as  permissive. 

16.  Penalties,  confiscations 
and  fines  incurred  for  contra- 
ventions of  the  laws,  are  re- 
coverable, unless  it  is  otherwise 
specially  provided,  by  ordinary 

Srocess  or  law,  in  the  name  of 
[er  Majesty,  alone,  or  jointly 
with  another  prosecutor,  before 
any  court  having  civil  juris- 
diction to  the  amount  sought 
to  be  recovered,  except  only  the 
Commissioners  Courts  for  the 
summary  trial  of  small  causes, 
which  are  prohibited  from  tak- 
ing cognizance  of  these  cases. — 
C.C.P.  00,89,  180. 

17.  The  words,  terms,  ex- 
pressions and  enactments, 
enumerated  in  the  following 
schedule,  whenever  used  in  this 
Code  or  in  any  act  of  the  Pro- 
vincial Legislature,  have  the 
meaning  and  application  re- 
spectively assigned  to  them  in 
such  schedule,  and  are  inter- 
preted in  the  manner  therein 
specified,  unless  there  is  some 
special  enactment  to  the  con- 
trary. 

SCHEDULE. 

1.  Each  of  the  expressions 
"Her  Majesty,"  "the  King," 
"  the  Sovereign,"  "  the  Queen." 
"the  Crown,  means  the  king 
or  the  queen,  his  or  her  heirs 
and  successors,  sovereigns  of 
the  United  Kingdom  of  Great 
Britain  and  Ireland. 

2.  The  words  "ImperialParlia- 
ment"  mean  the  Parliament  of 
the  United  Kingdom  of  Great 
Britain  and  Ireland  ;  the  wo:ds 
"Federal  Parliament"  mean  the 


Parliament  of  the  Dominion  of 
Canada ;  the  word  "  Legisla- 
ture '  means  the  Legislature  of 
Quebec ;  the  words  '  Imperial 
acts  or  statutes  "  mean  the  laws 
passed  by  the  Imperial  Parlia- 
ment; the  words  "  Federal  acts 
or  statutes "  mean  the  laws 
passed  by  the  Parliament  of 
Canada ;  the  words  **  act," 
"  statute  "  or  "  law  "  used  with- 
out qualification  mean  the  acts, 
statutes  and  laws  of  the  Legis- 
lature of  Quebec ;  the  word 
"Province,"  when  used  alone, 
means  the  Province  of  Quebec, 
and  the  qualification  "  provin- 
cial "  added  to  the  words  "  act," 
44  statute  "  or  4<  law  "  means  the 
acts,  statutes  or  laws  of  the 
Province. 

3.  The  words  "Governor  Gen- 
eral" mean  the  Governor  of 
Canada  or  the  person  adminis- 
tering the  Government  of  Can- 
ada ;  and  "  Lieutentant-Gover- 
nor"  the  Lieutenant-Governor 
of  the  Province  of  Quebec,  or 
the  person  administering  the 
government  of  the  province. 

4.  The  words  "  Governor-Gen- 
eral in  Council"  mean  the  Gov- 
ernor-General or  person  ad- 
ministering the  Government 
acting  with  the  advice  of  the 
Queen's  Privy  Council  for  Can- 
ada ;  and  "  Lieutenant-Govern- 
or in  Council"  the  Lieutenant- 
Governor  or  person  administer- 
ing the  Government  acting  with 
the  advice  of  the  Executive 
Council  of  the  Province  of  Que- 
bec. 

5.  The  word  *' proclamation" 
means  proclamation  under  the 
Great  Seal,  and  the  words 
"Great  Seal,"  mean  the  Great 
Seal  of  the  Province  of  Quebec. 

6.  The  words  "  Canada  " 
44  Dominion "  mean  the  Dom- 
inion   of    Canada;    the    words 

ower  Canada  "  mean  all  that 
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Tlui  word  "person"'  in- 
ert liodies  politic  and  Cor- 
tu,  and  extends  10  hcir«  and 
I  representatives,  unless 
i    meaning    is   contrary    to 

or  inconsistent  with  the 
iculur  circisiiisliinees  of  tliu 


12.  The       iv. 
"manuscript,'    ._. 
import,   include  «nnl( 


Yf: 


painted,  enslaved,  lithographed 
or  otherwise  traced  or  copied. 

13.  The  word  "month  "  means 
u  calendar  muntli. 

11.  li>  "lioinlavs"  ,ir.MiTider 
btood  tin:  following  Jays  : 

1,  Buudaya. 


h"  includes 
permitted 

the  peace, 

justices  sit- 
ting or  acting  uigecner. 

Wlifii  .'invthinf;  is  ordered  to 
he  dune  lij  or  before  a  justice 
of  tin'  |ii-;.ce,  nD  prist  rate,  fuiic- 
lionarv  or  public  officer,  one  la 
tiriiicrsiond  whose  powers  or 
jurisdiction  extend  to  the  plai 
where  such  thing  ought  to   I 

The  authority  Riven  to  do  a 
thine  carries  with  it  all  the 
power*  lie res*  nri  for  thai  pur 

UOSC. 

17.  The  right   of  nominating 

to  an  ullice  or  employment  ait- 
rie>.  wild  ii  ilmt  i>(  removal. 

IX.  The  duties  imposed  and 
[lie  powers  conferred  upon  nn 
orticer  or  pnhlic  functionary,  In 
Ids  ollicial  capacity,  pass  to  his 
successor,   and  pertain    to    his 


CtYIL    RIOTTS,  ft 

deputy,  in  so  far  as  they  are  I  napes  and  burials.  "  Registers 
compatible  with  the  charge  of  ■  of  civil  status  "  are  the  books  so 
the  latter.  kept  and  in  whieh  such  Ac  I  s  are 

19.  When  an  act  is  to  he  per-  entered.  "  Officers  of  civil 
formed  by  more  than  two  per-  statns"  are  those  entrusted 
sons,  it  may  be  validly  done  by  with  the  keeping  of  Mich  regis- 
the  inajori iy  of  them,  except  in  1  ters. 

the  cases  otherwise  specially  I  %\.  By  "bunk roptcy"  i*  meant 
provided.  i  the  condition  of  a  trader  who 

20.  The  pound  sterling  i*  |  has  discontitmed  his  payments, 
equivalent  to  the  sum  of  four  :  24.  A  "  fortuitous  event  is 
dollars    eighty -six    cents    and    one  which   is  unforeseen,  and 


caused  by  superior  force,  which 
it  was  impossible  to  resist.-  \\. 
S.  Q.,  5775;  C.  C.  P.  5,  7,  321. 


two-thirds,  or  one  pound  four 
shillings  and  four  pence  cur- 
rency. The  "  sovereign  "  is  of 
like  value.  i  

21.  The  words  "  inhabitant  of  !      Clause     3   of     paragraph     14 
Lower  Canada,"  or  "  inhabitant    of  the  schedule  to  article  17  w 
of    the    Province    of    Quebec,"  ',  replaced  by  the  following  : 
mean  a  person  having  hisdomi-  :      "3.  The 'festival  of  the  Kpijm- 
cile  in  tne  Province  of  Quebec   ■  anv,     Ash     Wednesday,    Oood 

22.  The  terms  "acts  of  civil  Friday,  Piaster  Monday,  the 
status  "  mean  the  entries  made  Ascension.  AM  Saints'  Day,  Con- 
in  i he  registers  kept  according  j  cept ion  and  Christmas*  Day." 
to  law,  to  establish  births,  mar-  '  —  .*"»(>  Vict.,  1SJW  ch.  38,  s.  1. 


BOOK      FIRST 

OF     PERSONS. 


TITLE      FIRST. 

OF  THE  ENJOYMENT  AND  LOSS  OF  CIVIL,  KHiHTS. 


CHAPTER  FIRST.  |  -C.   X.   8;    Capit.    Que.    1759; 

|  Treat  v  of  St.  Germain.  17fW. 
oy   THT5    exjoymkxt    OF    civil  ]       19.' The    quality    of     British 
rights.  .  subject     is   acquired    either    by 

right  of  birth,  or  by  operation  of 
IS.  Every  British  subject  is,  '  law.-  C.  N.  7. 
as  regards*  the  enjoyment  of  2JSO.  A  per- on  born  iu  any  parL 
civil  rights  in  Lower  Ca  ada.  of  l he  British  empire,  even  of 
on  the  same  footing  as  those,  an  alb  n,  is  a  British  subject  by 
born  therein,  saving  the  speci  il  right  of  birth,  as  also  is  he 
rules     relating     to     domicile.  I  whose  father  or  grandfather  by 


CIVIL   RIGHTS. 


the  father's  side  is  ft  British  sub- 
ject, although  he  be  himself 
born  in  a  foreign  country  ;  sav- 
ing the  excep Lions  resulting 
from  special  laws  of  the  empire. 
-C.  N.  10. 

21.  An  alien  becomes  a  Brit 
ish  subject  by  operation  of  law, 
by  eonforiiiinK  to  the  conditions 
the  law  prescribes.— C.  N.9. 

22.  These  conditions,  in  so 
far  M  they  are  prescribed  by  tlie 
laws  of  the  Dominion,  are  : 

1.  Residence  in  Canada  dur- 
ing three  years  at  least,  or  ser- 
vice during  at  least  three  years 
under  the  Government  of  Can- 
ada, or  under  the  Government 
of  one  of  the  Provinces  of  Can- 
ada, with  the  intention  when 
naturalized  to  either  inside  in 
Canada,  or  to  serve  under  the 
Government  of  the  Dominion, 
or  under  the  Government  of  one 
of  the  Provinces  of  Canada ; 

2.  Taking  the  oath  of  resid- 
ence or  of  service  and  that  of 
allegiance  required  by  law  ; 

3.  Procuring  from  the  proper 
court,  "with  the  necessary  form 
alities,  the  certificate  of  na- 
turalization required  by  law. 
-R,  S.  Q.  6228;  R,  S.  C.  c,  113. 


turalized  by  the  mere  fact  of  the 

marriage  she  contracts   with  a 
British  subject.     O.  N.  Id,  19. 

24.  Naturalization  confers  in 
Lower  Canada,  on  him  by  whom 
it  isobtained,  all  the  rights  and 
privileges  he  would  have  if  born 
a  British  subject.— C.  N.  13. 

25.  Aliens  have  a  right  to 
acquire  and  transmit  by  gratui- 
tous or  onerous  title,  as  well  as 
by  succession  or  by  will,  all 
moveable  and  immoveable  pro- 
perty in  Lower  Canada,  in  the 
same  manner  as  British-born  or 

1  Vide  Criminal  Codo,  e.  965,  as  to 


naturalized  subjects.— C.  N.  11 ; 
V.  C.  608 

20.  Aliens  cannot  serve  as 
jurors. -R.  S.  Q.  5776,  6229; 
R.  S.  C.  e.  174. 

27.  Aliens,  although  not 
resident  In  Lower  Canada,  may 
bo  sued  in  its  courts  for  the 
fulfilment  of  obligations  con- 
tracted by  them  even  inforeign 
countries. 

28.  Any  inhabitant  of  Lower 
Canada  may  be  sued  in  its 
courts  for  the  fulfilment  of  ob- 
ligations contracted  in  foreign 
countries  even  in  favor  of  a 
foreigner. 

20.  Repealed by60Vir.  (1897), 
Cap.  50,  sec  2.  Vide  C.  C.  P. 
art.  170. 

CHAPTER  SECOND. 


30.  Civil  rights  are  lost : 

1.  In  the  cases  which  are  pro- 
vided  for  by  the  laws  of  the 
British  Empire. 

2.  By  civil  death. 


Of  Civil  Death. 

31.  Civil  death  results  from 

condemnation  to  certain  cor- 
poral punishments.— C.  N.  22. ' 

.12.  Condemnation  to  death 
carries  with  it  civil  death, 
-C.  N.  23. 

;!:!.  Civil  death  also  results 
from  the  condemnation  to  any 
other  corporal  punishment  for 
life. 

34.  The  disabilities  which  re- 
sult as  regards  [hthoiih  proiess- 
ing  the  Catholic  religion,  from 
religious  profession   by  solemn 
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and  perpetual  vows  made  by 
them  in  a  religious  community 
recognized  at  the  time  of  the 
cession  of  Canada  to  England 
and  subsequently  approved,  re- 
main subject  to  the  laws  by 
which  thev  were  governed  at 
that  period.  — O.  C.  70  et  s. 

SECTION  II. 

Of  the  Effects  of  Civil  Death. 

35.  Civil  death  carries  with 
it  the  loss  of  all  the  property 
of  the  party  attain  tea,  which 
is  confiscated  to  the  crown. 
—C.N.  25. 

86.  A  person  civilly  dead  : 

1.  Cannot  take  or  transmit  by 
succession.-  C.  N.  25. 

2.  He  can  neither  dispose  of 
nor  acquire  property,  whether 
inter  vivos  or  by  will,  and 
whether  by  gratuitous  or  oner- 
ous title ;  he  can  neither  con- 
tract nor  possess  property,  but 
he  may  receive  maintenance. 
-C.N.  25. 

3.  He  can  neither  be  appoint- 
ed tutor  nor  curator,  nor  take 
part  in  the  proceedings  relative 
to  such  appointment. 

4.  He  cannot  be  a  witness  to 
any  solemn  or  authentic  deed, 
nor  can  he  be  admitted  to  give 


evidence  in  a  court  of  justice  or 
to  serve  as  a  juror. 

5.  He  cannot  be  a  party  to  a 
suit,  either  as  plaintiff  or  de- 
fendant. 

6.  He  is  incapable  of  contract- 
ing a  marriage  that  will  pro- 
duce any  civil  effect. 

7.  Marriage  previously  con- 
tracted by  him  is  dissolved  for 
the  luture,  in  so  far  as  regards 
its  civil  effects  only ;  the  mar- 
riage tie  subsists. 

8.  His  consort  and  his  heirs 
may  respectively  exercise  the 
rignts  and  actions  to  which 
natural  death  would  give  rise  ; 
saving  rights  to  survivorship, 
to  which  civil  death  only  gives 
rise  when  that  effect  results 
from  the  terms  of  the  marriage 
contract.  -C.  C.  284,  479,  608, 
835,  844, 986, 1208, 1295, 1310, 1350, 
1403,  1438;  C.  C.  P.  78,  314. 

37.  Civil  death  is  incurred 
from  the  time  of  the  sentence. 
-C.N.  26. 

38.  Pardon,  liberation,  and 
the  remission  of  the  penalty  or 
its  commutation  to  another 
which  does  not  carry  with  it 
civil  death,  restore  the  civil 
ability  of  the  person  condemned, 
but  without  any  retroactive 
effect,  unless  such  effect  be 
specially  granted  by  Act  of 
Parliament. 


TITLE    SECOND. 

OF  ACTS  OF  CIVIL  STATUS. 


CHAPTER  FIRST. 


GENERAL  PROVISIONS. 


89.  In  acts    of   civil   status 


is  the  duty  of  the  parties  to 
declare.— C.N.  35. 

40.  In  cases  where  the  par- 
ties are  not  obliged  to  appear 
in  person  at  the  making  of  an 


nothing  is  to  be  inserted  either  j  act  of  civil  status,  they  may  be 
by  note  or  recital,  but  what  it  I  represented     by    an   attorney, 
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afiSb 


authorized 


■C.X.  : 


that 


4J.  The  public  officer  rends 
to  the  parties,  or  to  their  attor- 
ney, and   to   the   wiuii'-.-i-i.  il.it- 

act  which  he  mates.-- O.N.  37 

13,  Acts  tvf  civil  status  are 

inscribed     in    (wo    registers   of 

the  same  tenor,  tepi  tor  each 

Roiuaii  Cathode-  py.ti.-Ji  t-liun  h, 

church,  prtvaie  clvi,y.'i  in  mis- 
sion, and   Cor  each  t'rotestant 

church  oi-  couj.:i-e^a!.j,oii  or  oi  l.u.i.- 


...  .0  keep  such  registers, 
each,  of,  "'Men  is  authentic  and 
has  in.  law  e^ual  authority  — 
R.S.Q.  $777.' 

1:3a.  The  d  up  lie  i  He  rf;/isur.-, 
[nr  acts  '"'f  Civil  -,lpil«s  may  Iji; 
divided,  iiilii.  i.hre.e.  i  oki'-ncn.  "ur 
for  act*  of  Virths.  one  fur  acts 
of  marriage,  and  ike  third  for 
acts  of  burial;  or  iirj..  Uvo  ml- 
times,  ouc  lur  acts  of  birth  aud 
"fni:|rii.u;L'.  and  Hit  other  fur 
acts  of  burial. 

Such  volumes  of  the  ctu.ujica.te 
registers  u&y  be-  either  bbiuk, 
or  oiay  be  prepared  wi.th  print- 
ed foriris,  ru.nn.inji  conseeu- 
lively  ihrough  eaeh  volume  ; 
but  wheu  one  volume  is  used 
for  acts  of  birth  and  of  mar- 
riage, the  (list  part  shall  cco- 
tain.  iu  e.oiiBeoutive  order,  the 
forms  for  acts  of  birth,  and  ihe 
last  part,  the  forms  for  ads  of 
marriage.  -Id.  577H. 

436.  \Vhe never  the  duplicate 
registers  are  divided  into  vol- 
limes  and  are  in  prinl.'d    forms. 


a  sHlbcleiit  number  of  blank 
pages  shall  be  placed  at  the  end 

of  I. in-  volume  lur  ibecertiiieate-- 
of  death  of  persons  whose 
undie.  have  been.  Iiv;-. .ii-  burial, 
delivered  10  a  schou'.  of  itied:- 
ciue  or  university  for  the  pur- 
pose- of  l.li c.  siiidy  of  anatomy. 

43c  An  alphabetical  index  is 

niiiili.1  at  the  end  of  each  duplic- 
ate of  the  resist i- r«  of  civil 
■Hal  us  tor  each  church,  congreg- 
ation or  other  religious  com- 
munity, by  the  person  entiiled 
by   law  to  keep  such   registers. 


H. 

43.  The  registers     are 

mshed    by  the   churches. 

gregatioiis  or  'religious      ■ 


fur- 


1311.  e.  _.. 
44.  The  register 


-e  kejit  by 
i.jlc  rei-Lor,  cuinie,  priest  or 
minister  bavin;.:  cl.ai-c  of  (In; 
churches,  con^rc-Vsl  ions  or  reli- 
gious cum.muuilii:-,  or  by  any 
other  nlliccr  i-nl  ii  led  -o  l.o  do. 

Ill  Ihe  ease  of  Roman  Catholic 
churches,  private  chapels  or 
mi.v-ions.  I  hey  are  kcnl  bv  ativ 
prieM  mil  horded  by  cnmpciciu'. 
i.'.ale;-ia--!ii.a!  authority  to  cele. 
bntle    marriages     oi      minimis- 


C.  C.  12!). 

4o.  The  dnplicnlc  ivy/isler  .so 
ki'jit.  before,  il  is  used,  most,  at. 
the  ihstai.ee  of  the  pari  v  keep 


i  The  Protectant  churches  or  conBresutions  re 

Civil  Curie.  ( lrrUi  Mil  cliierfih  JO.il  w^sit-smI 

Church  of  KnKlaafl  ordcotlnnd,  ami  the  sever*  I 
[iiir.inniiiti.inin*  in  Ihe  Vruijieee..  men  timid  in 
theio.  and.  the  priest?  or  njitiisiers  llareeC,  i 
mamnue.  and  may  obtain  snd  keen  reaifter- 
the  orovieion*  of  the.  said  aola  with  referenc 
i.-ely.-R.ri.a'4:'H. 

Yiih  K.R.  «.  ■v.'AJtsl.f.  fui&i.M'LaJ  urovisii.tii  ue 
a'dctlaiuuortioDor  the  disttiet  of  ^SJ,:i,a.v. 


reil   hi  ill    avii.de  ««r  Hie 
..■ill  iniiiri.e.  _-.vi-|.  the 

•  •    n  .■!..    i  '.l.;,y    n  icinr.iie 

<dvi!    .-I -.    siibiect    ie 

o  oiudi  of  (hem   vii.-rm- 

regitLori  of  mil  si*tus  iu 
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iug  it,  t>e  preseuted  to  one  of  the 
judges  of  the  Superior  Court  or 
to  the  prothonotary  of  the  dis- 
trict, or  to  a  clerk  of  the  Circuit 
Court  in  the  county,  to  be  oy 
such  judge,  prothonotary  or 
clerk,  numbered  and  initialed  in 
the  manner  prescribed  by  the 
Code  of  Civil  Procedure. 

In  the  case  of  Roman  Catholic 
churcheH,  private  chapels  or 
missions,  the  register  must  be 
granted  under  the  name  men- 
tioned in  the  certificate  of 
authorization  by  the  bishop,  the 
ordinary  of  the  diocese,  the 
vicar  general,  or  the  adminis- 
trator, and  the  priest  on  pre- 
senting the  register  for  authen- 
tication must  exhibit  the  certi- 
ficate of  authorization.— K.S.Q. 
5780',  C.  C.  P.  1311. 

46.  Acts  of  civil  status,  as 
soon  as  they  are  made,  are  in- 
scribed in  the  two  registers  in 
su/ecessive  order  aud  without 
blanks ;  erasures  and  marginal 
notes  are  acknowledged  aud 
initialed  by  all  tho.se  who  sign 
the  body  of  the  act.  Every  tub  g 
must  be  written  at  length  with- 
out abbreviation  or  'figures.— 
C.  N.  42. 

47.  Within  the  first  six 
weeks  of  each  year,  the  person  | 
who  kept  the  said  registers,  or  ' 
who  has  charge  thereof,  de- 
posits in  the  olrice  of  the  pro- 
thonotary of  the  Superior  Court 
of  the  district  in  which  the  reg- 
isters were  kept  one  of  the 
said  duplicates. 

Such  delivery  is  acknow- 
ledged by  a  receipt  which  the 
prothonotarv  is  bound  to  give 
free  of  charge.-  R.S.Q.  5781." 

4H.  Withiu  six  months  after 
such  deposit,  each  prothonotary 
is  bound  to  verify  the  condition 
of  the  registers  deposited  iu  his 
office,  and  to  draw  up  a  sum- 


mary report  of  such  verific- 
ation. -  Id.  57^2. 

4IK  The  other  duplicate  regis- 
ter remains  in  the  custody  and 
possession  of  the  priest,  minis- 
ter or  ot  her  officer  who  kept  the 
same,  to  be  by  him  preserved 
and  transmitted  to  his  succes- 
sor in  office. 

In  the  case  of  a  Roman  Cath- 
olic mission,  such  other  duplic- 
ate is  deposited  by  the  priest 
in  charge  of  such  mission  at 
the  palace  of  the  bishop  of  the 
diocese  to  which  the  mission 
belongs;  and  for  the  purpose  of 
authenticating  copies  or  ex- 
tracts from  any  such  register 
and  for  all  other  purposes  con- 
nected therewith,  the  bishop  or 
his  secretary  is  deemed  to  be  the 
depositarv  *  thereof— /rf.  5788  ; 
C.C.P.  1312. 

50.  The  depositary  of  either 
of  the  registers  U  bouud  to  give 
extracts  thereof  to  any  person 
who  may  require  the  same ;  and 
such  extracts,  being  certified 
and  signed  by  him  are  authen- 
tie.-C.N.  44. 

51.  On  proof  that,  iu  any 
parish  or  religious  community 
no  registers  have  been  kept,  or 
that  they  are  lost,  the  births, 
marriages  and  deaths  may  be 
proved  either  by  family  regis- 
ters and  papers,  or  other  writ- 
ings, or  bv  witnesses.— C.  N. 
4fi;C.C.  159,232,233. 

5£J.  Every  depositary  of  such 
registers  is  civilly  responsible 
for  any  alteration  m;ide  therein, 
saving  his  recourse,  if  auy  there 
be,  against  the  party  altering 
t  he  same.  -  -  C .  X .  51. 

o:3.  Kvery  infraction  of  any 
article  of  this  title  by  any  of 
the  ollicers  therein  named, 
which* does  not  amount  to  a 
criminal  offence,  and  which  is 
not  punishable  as  such,  is  pun- 


10 
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ished  by  a  penalty  not  exceed- 
ing eighty  dollars,  nor  less  than 
eight.-C.N.  50;  C.C.P.  1313. 

53a.  The  father,  or  in  case  of 
his  death  or  absence  the  moth- 
er, of  every  child  born,  who  has 
not  caused  such  child  to  be  bap- 
tized, or  who,  being  of  a  creed 
other  than  Roman  Catholic,  has 
not  caused  the  birth  of  such 
child  to  be  registered  by  the 
persons  authorized  to  keep  a 
register  of  acts  of  civil  status, 
is  bound  to  cause  the  birth  of 
such  child  to  be  registered 
within  four  months  from  the 
date  thereof,  at  the  office  of  the 
secretary-treasurer  or  of  the 
clerk  of  the  municipality  or  city 
of  his  domicile,  or  else  with  the 
nearest  justice  of  the  peace ; 
and  the  latter  shall  during  the 
first  two  weeks  of  the  month  of 
January  in  each  year,  make  to 
the  secretary-treasurer  or  to 
the  clerk  of  the  municipality  or 
city  a  report  of  the  births  by 
him  so  registered. 

The  secretary-treasurer  or 
clerk  of  the  municipality  or  city 
shall  each  year  during  the 
month  of  January  transmit  a 
statement  of  such  births  to  the 
office  of  the  provincial  secret- 
ary.—R.S.Q.  5784. 

536.  Every  person  authorized 
to  celebrate  marriages,  or  to 
preside  at  burials,  who  is  not 
authorized  to  keep  registers  of 
Civil  Status,  shall  immediately 
prepare,  in  accordance  with  the 
provisions  of  the  Civil  Code,  an 
act  of  every  marriage  which  he 
celebrates,  and  of  every  burial 
at  which  he  presides,  and,  with- 
in thirty  days  after  such  mar- 
riage or  burial,  forward  the 
same,  with  a  solemn  declaration 
attesting  the  truth  thereof,  to 
the  prothonotary  of  the  district 
in    which    the   marriage   was 


celebrated   or  the  burial   took 
place.— 57  V.  c.  44. 

CHAPTER  SECOND. 

OF  ACT8  OF  BIRTH. 

54.  Acts  of  birth  set  forth 
the  day  of  the  birth  of  the  child, 
that  of  its  baptism,  if  per- 
formed, its  sex,  and  the  names 
given  to  it ;  the  names,  sur- 
names, occupation  and  domicile 
of  the  father  and  mother,  and 
also  of  the  sponsors,  if  any 
there  be.—  C,  N.  57. 

55.  These  acts  are  signed  in 
both  registers,  by  the  officer 
officiating,  by  the  father  and 
mother  it  present,  and  by  the 
sponsors  if  any  there  be  ;  if  any 
of  them  cannot  sign,  their 
declaration  to  that  effect  is 
noted. -C.  N.  39. 

56.  When  the  father  and 
mother  of  any  child  presented 
to  the  public  officer  are  either 
or  both  of  them  unknown,  the 
fact  is  mentioned  in  the  regis- 
ter.—C.  N.  55,  56,  58  ;  C.  C,  232. 

CHAPTER  THIRD. 

OF  ACTS  OF  MARRIAGE. 

57.  Before  solemnizing  a 
marriage,  the  officer  who  is  to 
perform  the  ceremony  must  be 
furnished  with  a  certificate 
establishing  that  the  public- 
ation of  bans  required  by  law- 
has  been  duly  made  ;  unless  he 
has  published  them  himself,  in 
which  case  such  certificate  is 
not  necessary.— C.  N.  63 ;  C.  C. 
130  et  s.  157. 

58.  This  certificate,  which  is 
signed  by  the  person  who  pub- 
lished the  bans,  mentions,  as 
do  also  the  bans  themselves,  the 
names,  surnames,  qualities  or 
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occupations  and  domiciles  of 
the  parties  to  be  married,  and 
whether  they  are  of  age  or 
minors ;  the  names,  surnames, 
occupations  and  domiciles  of 
their  fathers  and  mothers,  or 
the  name  of  the  former  husband 
or  wife.  And  mention  is  made 
of  Hi  is  certificate  in  the  act  of 
marriage.— C.  N.  63,  166 ;  C.  C. 
65,  s.  4. 

59.  The  marriage  ceremony 
may,  however,  be  performed 
without,  this  certificate,  if  the 
parties  have  obtained  and  pro 
duce  a  dispensation  or  license, 
from  a  competent  authority, 
authorizing  trie  omission  of  the 
publication  of  bans.— C.  N.  68; 
C.  C.  65,  s.  4,  134.  157. 

59a.  In  so  far  as  regards  the 
solemnization  of  marriage  by 
Protestant  ministers  of  the 
Gospel,  marriage  licenses  are 
issued  by  the  department  of 
the  provincial  secretary  under 
the  hand  and  seal  of  the  Lieu- 
tenant-Governor, who  for  the 
purposes  thereof  is  the  com- 
petent authority  under  the 
preceding  article. 

The  minister,  who  has  per- 
formed any  marriage  ceremony 
under  the  a  ithority  of  such 
license,  is  not  subject  to  any 
action  or  liability  for  damages 
or  otherwise,  by  reason  of  there 
being  any  legal  impediment  lo 
the  marriage,  unless,  at  the 
time  when  he  \  erformed  such 
ceremony,  he  was  aware  of  the 
existence  of  such  impediment. 
— R.S.Q.  57&5. 

60.  If  the  marriage  be  not 
solemnized  within  one  year 
from  the  last  of  the  publications 
required,  they  are  no  longer 
sufficient,  and  must  be  renewed. 
— C.  N.  65. 

61.  In  the  case  of  an  opposi- 
tion, the  disallowance  thereof 
must  be  obtained  and  be  noti- 


fied to  the  officer  charged  with 
the  solemnization  of  the  mar- 
riage.— C.  C.  136  et  s. ;  C.  C.  P. 
1109. 

62.  If,  however,  the  opposi- 
tion be  founded  on  a  simple 
promise  of  marriage,  it  is  of  no 
effect,  and  the  marriage  is  pro- 
ceeded with  as  if  no  such  oppos- 
ition had  been  made. 

63.  The  marriage  is  solem- 
nized at  the  place  of  the  domicile 
of  one  or  other  of  the  parties.  If 
solemnized  elsewhere,  the  per- 
son officiating  is  obliged  to 
verify  and  ascertain  the  iden- 
tity of  the  parties. 

#  For  the  purposes  of  marriage, 
domicile  is  established  by  a 
residence  of  six  months  in  the 
same  place.— C.  N.  74  ;  C.  C.  131. 

64.  The  act  is  signed  by  the 
officer  who  solemnizes  the  mar- 
riage, by  the  parties,  and  by  at 
least  two  witnesses,  related  or 
not,  who  have  been  present  at 
the  ceremony ;  and  if  any  of 
them  cannot  sign,  their  declara- 
tion to  that  effect  is  noted. 

65.  In  this  act  are  set  forth  : 

1.  The  day  on  which  the  mar- 
riage was  solemnized ; 

2.  The  names,  surnames,  qual- 
ity or  occupation  and  domicile 
of  the  parties  married,  the 
names  of  the  father  and  mother 
of  each,  or  the  name  of  the 
former  husband  or  wife  ; 

3.  Whether  the  parties  are  of 
age,  or  minors ; 

4.  Whether  they  were  married 
after  publication  of  bans,  or 
with  a  dispensation  or  license  ; 

5.  Whether  it  was  with  the 
consent  of  their  father,  mother, 
tutor  or  curator,  or  with  the  ad- 
vice of  a  family  council,  when 
such  consent  or  advice  is  re- 
quired ; 

6.  The  names  of  the  witnesses, 
and  whether  they  are  related  or 
allied  to  the  parties,  and  if  so, 
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whiit  de-    pitals    where    burials    are  per; 


at  there  his  been  no  o 
l,  or  that  any  opposii  i. 
as  been  disallowed. 

AFTER   FOURTH. 


>Io  burial  can  take  place 

[lit  cxpira-.ioti  of  tweuly- 
ziurs  after  the  decease; 
twever  knowingly  takes 
l  any  burinl  before  I  hi' 
ion  of  .such  time,  iin'i!i:l 
j  provided  for  by  police 
ions,  is  subject  to  a.  pen- 
twenty  dollars. — C.   N, 

It  belongs  solely  to  the 
L'athohc  weclcViastLcal 
ty  todesiguate  -.he  plain: 
;cmeterv,  in  which  each 
uii!  of  such  faith  shall  he 
;  and  if  the  deceased 
.  aecor-.iing  to  the  can 
■id  laws,  hi  the  jnfi^rne 
ordinary,  lie  interred  in 
consecrated  by  the  li- 
Ipriiversofsncit  religion, 
eives  civil  hnrial,  in 
resetted  for  that  put 
d  adjacent  to  the  ceme 

a.  s.  q.  57Mo. 

Che  aet  of  burial  men 
■,e  d : i v  of  the  burial,  and 
(be  death,  if  known,  the 
surnames.  Find  quality 
pat  ion  of  the  deceased  ; 
is  signed  hy  the  person 
ling  the  burial  service 
two  of  the  nearest  rela- 
■  friends  there  present  ; 
c  Linot  sign,  mention  is 
hereof.  -I'.  X.  7!). 
L'lie  provisions  of  the  two 
ng  articles  apply  to  re- 
communities  and  bos- 


uitted. 

tii).  When  there  is  any  sign 
or  indication  of  death  having 
been  caused  by  violence,  or 
when  there  are  other  circum- 
stances which  k:»c  reason  ;o 
suspect  it,  or  When  the  death 
happens  in  any  prison,  asylum, 
or  phuv  of  forcible  continemeut 
other  than  lunat  ic  asylums,  the 
burial  cannot  he  proceeded  with 
until  it  is  authorized  by  the 
coroner  or  other  oflicer  whose 
duty  it  is  to  inspect  the  body  in 
such  cases.— C.  N.  81. 

(ilKi.  The  body  of  no  person 
who  died  of  a  tt'jiiuigious 
dSea-e  shall  lie  disinterred  nn- 
l.il  alter  the  expiration  of  five 
> ears  from  its  iuterinent,  or  0( 
sue))  period  as  mn\  oc  fixed  l.tj 
tin'  1'roi  iecia.i  LlijiinJ  of  Ueakh. 

;-uliji-( ;.  to  rite  preceding  pro 
vision  and  by  ob-.ervinir  the 
formalities  prcscrilied  by  the 
Ian  respecting  Lnterments  and 
liisiij'eruiciits,  one  or  more 
bodies  may  lie  removed  from 
auv  church,  chaps- 1  or  cemetery, 
for  i.  In:  p:irp  ne  of  building,  re- 
pairing or  selling  such  church, 
cii  ijjei  or  cemetery,  or  rc-inLerr- 
iiiji  thi'  liodics  in  another  part 
of  the  .same,  or  in  imv  other 
cir.ircli.  cl.api-'.  or  cemetery,  or 
of   rebuilding   or    repairing  the 


CHAPTER  FIFTH. 


70.  In  every  religious  com- 
munity in  which  profession 
may  be  made  by  solemn  and 
perpetual  vows,   two   registers 


IbR.  S,  CJ.  31SS  eta.,  as  to  Intern)  »nt?  rind  Disinterments-, 
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of  the  flame  tenor  are  kept,  in  > 
which  are  inscril>ed  the  act*  es- 1 
tablishing  the  taking  of  such  ! 
vowh.  -C.  C.  34.  I 

71.  These  registers  are  num- 
bered and  initialed  like  the ! 
other  registers  of  civil  status, 
and  the  acts  are  inscribed 
therein  in  the  manner  pre- 
scribed in  article  445.-— C  C.  45  ; 
C.  C.  P.  1811  etK. 

73.  The  acts  net  forth  the 
name**  and  surname**,  and  the 
age  of  the  pertou  making  pro- 
fession, the  place  of  her  birth, 
and  the  name*  and  hurnames 
of  her  father  and  mother.  They 
are  sii;ued  by  the  party,  by  the 
superior  of  the  community,  by 
the  bishop  or  other  ecclesiastic 
who  performs  the  ceremony, 
and  by  two  of  the  nearest  rela- 
tions, or  by  two  friends  who 
were  present. 

73.  The  registers  are  used 
during  Ave  veais,  after  which 
one  of  the  duplicates  is  depos- 
ited in  the  manner  declared  in 
art  Me  47,  and  the  other  remains 
with  the  community  to  form 
part  of  its  iccords. 

74.  Extracts  of  such  regis- 
ters, signed  and  certified  by  the 
superior  of  the  community,  or 
the  depositary  of  one  of  the  du- 
plicates, are  authentic,  and  are 
delivered  by  one  or  other  of 
them  at  the  option  and  on  the 
demand  of  those  requiring 
them.-C.  C.  50. 

CHAPTER  SIXTH. 

OF   THK  RECTIFICATION    OF  ACTS 

AND  REGISTERS  OF  CIVIL 

STATUS. 

75.  If  any  error  has  been 
committed  in  the  entry  made  in 
the  register  of  an  act  of  Civil 
Status,  the  court  of  original 
jurisdiction     in    the   office    of 


which  such  register  is  or  is  to 
be  deposited  may,  at  the  in- 
stance of  any  interested  parry, 
order  such  error  to  be  rectified 
in  presence  of  the  other  par  tie* 
interested.— C.  N.  99;  C.  C.  P. 
1314  et«. 

711.  The.  depositaries  of  the 
registers,  on  receipt  of  a  copy  of 
any  judgment  of  rectification, 
are  bound  to  inscribe  the  same 
on  the  margin  of  the  act  so  rec- 
tified, and  if  there  bo  no  mar- 
gin, then  on  a  sheet  of  paper 
which  remains  annexed  there- 
to. 

77.  If  an  act  which  ought  to 
ha've  been  inserted  in  the  reg- 
ister Im>  entirely  omitted,  the 
same  court  may,  at  the  instance 
of  one  of  the  parties  interested, 
the  others  being  notified,  order 
that  such  omission  be  supplied, 
and  the  judgment  so  ordering 
is  inscribed  on  the  margin  of 
the  said  registers,  at  the  place 
where  the  act  ho  omitted  ought 
to  have  beeu  entered,  and  if 
there  be  no  margin,  then  on  a 
sheet  of  paper  which  remains 
annexed  thereto.— C.  N.  99. 

78.  The  judgment  of  rectific- 
ation cannot,  at  any  time,  be 
set  up  against  those  who  did 
not  seek  it.  or  who  were  not 
duly  notified.— C.  N.  100. 

CHAPTER  SEVENTH 

OF  REPLACING  REGISTERS  OF 
CIVIL  STATUS  WHICH  HAVE 
BEEN  LOST  OR  DESTROYED. 

7H(t.  Whenever  registers  of 
Civil  Status  have  been  lost  or 
destroyed,  in  whole  or  in  part, 
the  officer  charged  with  keeping 
them  may,  upon  a  resolution  of 
the  fa briq ue,  trustees,  or  reli- 
gious community  interested,  es- 
tablishing such-  loss  or  destruc- 
tion,  obtain  from  the  prothono- 
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tary  of  the  district,  in  whose 
office  such  registers  are  de- 
posited, a  copy  of  the  whole  or 
of  any  part  thereof  on  payment 
of  six  cents  for  each  certificate 
of  baptism  or  of  burial,  and  of 
eighteen  cents  for  each  certi- 
ficate of  marriage. 

786.  The  registers  and  books 
necessary  for  making  surh 
copies  are  furnished  by  the 
fabrique,  trustees,  or  religious 
community  interested,  and 
must  be  numbered  and  initialed 
in  the  manner  prescribed  by 
the  code  of  civil  procedure. 
— C.  C.  P.  1311. 

78c.  Such  copy  of  the  reg- 
isters must  be  a  fac  simile  of 
the  sole  existing  duplicate. 

78d.  The  certificate  of  au- 
thenticity of  such  copies  of  reg- 
isters must  be  appended  by 
the  prothonotary  after  the  last 
entry  in  each  book  or  register. 

78e.  Every  copy  of  registers, 
so  authenticated  and  delivered, 
is  considered  as  an  original  reg- 
ister ;  and  extract*,  certified  by 
the  depositary  of  the  said  reg- 
isters, are  authentic ;  but  such 
depositary  must  declare,  in  the 
extracts  which  he  delivers,  that 
the  registers  from  which  they 
are  taken  are  copies  so  certified, 
of  the  only  existing  duplicate. 

78/".  Any  person  authorized 
to  keep  registers  of  Civil  Status, 


may,  with  the  authorization  of 
the  fabrique,  trustees,  or  relig- 
ious community  interested,  at 
the  expense  of  the  parish, 
church,  mission,  congregation 
or  religious  community  to 
which  he  is  attached,  replace, 
in  so  far  as  the  writing  may  be 
deciphered,  the  said  registers 
of  Civil  Status  kept  up  to  the 
year  1800,  in  his  custody,  by 
others,  reproducing  them  as  ex- 
actly as  possible. 

7&g.  Any  such  person,  so  au- 
thorized to  keep  registers  of 
Civil  Status,  after  having  care- 
fully compared  such  copy  kept 
by  him  with  the  original,  must 
affix  at  the  end  thereof  a  certi- 
ficate attesting  that  it  has  been 
examined  and  compared  and 
that  it  agrees  with  the  register 
of  which  it  is  a  copy. 

Such  certificate  is  made  under 
oath  before  the  prothonotary  of 
the  Superior  Court  of  the  dis- 
trict. 

Such  copy  must  be  authentic- 
ated and  initialed  by  the  pro- 
thonotary before  being  used. 

78/i.  Notwithstanding  the 
authenticity  of  such  copy, 
which  has  the  same  effect  as  the 
orginal  register,  the  latter  must 
be  preserved,  so  that  reference 
may  be  had  thereto.— 60  V.,  C. 

oU.   S.  o. 


TITLE    THIRD. 

OF   DOMICILE. 


79.  The  domicile  of  a  person, 
for  all  civil  purposes,  is  at  the 
place  where  he  has  his  principal 
establishment.— C.  N.  103-6 ; 
C.  C.  6,  63, 1152  ;  C.  C.  P.  94 et  s. 

80.  Change  of  domicile  is  ef- 


fected by  actual  residence  in 
another  place,  coupled  with  the 
intention  of  the  person  to  make 
it  the  seat  of  his  principal  es- 
tablishment.—C.  N.  103. 
81.  The  proof  of  such  inten- 
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tion  results  from  the  declara- 
tions of  the  person  and  from 
the  circumstances  of  the  case.  — 
C.  N.  104. 

83.  A  person  appointed  to 
All   a   temporary   or  revocable 

Sublic  office,  retains  his  former 
omicile.  unless  he  manifests  a 
contrary  intention.— C.  N.  106. 

83.  A  married  woman,  not 
separated  from  bed  and  board, 
has  no  other  domicile  than  that 
of  her  husband. 

The  domicile  of  an  unemanci- 
pated  minor  is  with  his  father 
and  mother,  or  with  his  tutor.  . 

The  domicile  of  a  person  of 
the  age  of  majority  interdicted 
for  insanity  is  with  his  curator. 
-C.  N.  106 ;  C.  C.  175,  207,  244, 
200,34a 

84.  The  domicile  of  persons 


of  the  age  of  majority,  who 
serve  or  work  continuously  for 
others,  is  at  the  residence  of 
those  whom  they  serve  or  for 
whom  they  work,  if  they  reside 
in  the  same  house.— C.  N.  100. 

85.  When  the  parties  to  a 
deed  have  for  the  purpose  of 
such  deed  made  election  of 
domicile  in  anv  other  place 
than  their  real  domicile,  all 
notifications,  demands  and  suits 
relating  thereto  may  be  made 
at  the  elected  domicile,  and  be- 
fore the  judge  of  such  domicile. 

The  indication  of  a  place  of 
payment  in  any  note  or  writing, 
wherever  it  is  dated,  is  equiva- 
lent to  such  election  of  domicile 
at  the  place  so  indicated:— 52 
V.,c.  48;  C.  C.  P.  129,  585. 


TITLE  FOURTH. 

OF    ABSENTEES 


GENERAL  PROVISION. 

86.  An  absentee,  within  the 
meaning  of  thin  title,  is  one 
who  having  had  a  domicile  in 
Lower  Canada,  has  disappeared, 
without  any  one  having  re- 
ceived intelligence  of  his  exist- 
ence. 

CHAPTER  FIRST. 

OF  CURATOR8HIP  TO  ABSENTEES. 

87.  If  it  be  nece ssary  to  pro- 
vide for  the  administration  of 
the  property  of  an  absentee 
who  nas  no  attorney,  or  whose 
attorney  is  unknown  or  refuses 
to  act,  a  curator  may  be     p- 


pointed  for  that  purpose.— C.  N. 
112 ;  C.  C.  347  et  s. 

88.  The  necessity  for  such 
appointment  is  determined,  at 
the  instance  of  those  interested, 
on  the  advice  of  a  family  coun- 
cil called  and  composed  in  the 
manner  provided  m  the  title 
Of  Minority,  Tutorship  and 
Emancipation ,  and  homolo- 
gated by  the  court,  or  by  one  of 
its  judges,  or  by  the  prothon- 
otary.— C.  C.  250  et  s.;  C.  C.  P. 
1331,  1337. 

89.  Curators  to  the  property 
of  absentees  make  oath  faith- 
fully to  fulfil  the  duties  of  their 
office  and  to  account.— C.  C. 
347cr. 

90.  The  curator  is  bound  to 
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far    his   administration    he 
liable  to  the  same  ohl  fictions 
as  those    to  which  tutors  are 
subicet.-C.  C.  2ii0.  ei.  -.-.  C.C.V. 
lm,  et  s. 

91.  The  powers  of  such  cura- 
tor extend  to  acts  of  adniiuis 

i  ration  only;  he  can  nei- 
ther alienate,  pledge  uor 
hypothecate  the  properly  of 
the  absentee. 

92.  The  curatorslup  to  the 
absentee  it    lir«iit;lit  to  an  end  : 

1.  By  his  return  ; 

2.  By  his  sending  a  power  of 
attorney  to  the  curator  or  to 
anv  other  person  ; 

;l.  By  his  heirs  being  author- 
ized trj  lake  provisional  posses 
siou  of  his  property,  In  the 
cases  provided  by  law. 

CHAPTER  SECOND. 

OF     THE     FHOVISION  U.      POSKKS- 


has 


Whenever  a  person  has 
i  to  appear  at  hisdouii- 
r  place  of  residence,  and 
iot  iitifii  heard  of  for  a 
„ i  of  (five)  years,  his  pre- 
sumptive heirs  hi,  tin*  time  of 
111-,  ili'l/.lillin-  or  i.f  the  Intent 
inl '■licence  received,  niny  oh 
tiiin  fiom  the  court  or  the 
judge  authority  to  take  pro i ' 


sional  possession  of  his  proper- 
ty, on  giving  security  for  I  heir 
due  administration  of  it.—  C.N 


115;    HI  V.,  o.  50;    C.C.l'.i-i^. 

eta, 

94.    Provisional       possession 

nm.\  be  authorized  before  lin1 
expiration  of  such  delay,  if  it 
l)e  established  to  the  satinfac- 
tiun  of  the  court  or  the  judge 


dead.     C.N.  117;   Oft  V.,  e.  BO. 

95.  In  pronouncing  on  such 
demand,  the  court  or  the  Judge 
takes  into  account  the  reasons 
of  the  absence  and  the  causes 
wtiich  may  hare  prevented  the 
reception  of  iutcniKence  con- 
cerning    tin-     absentee,     t.    N. 

r.V;  i>n  v.,  <:.  r>n. 

96.  Provisional  possession  is 
a  trust  which  gives  to  tJJOse 
who  obtain  it,  the  administra- 
tion of  the  property  oT  the  ab- 
sentee, and  makes  them  liable 
to  account  to  him  or  to  his 
heirs  and  lesal  represent. 
atives.     C.   X.   12S;    C.C.    2IH9. 

W".  Those  who  have  obtained 

provisional        possession      are 

bound  to  malic  an  inventory 
before  a  notary  of  the.  niova 
hie  uro>rrv  mill  til  Ic  deeds  of 
the  absentee  (and  to  cause  the 
immovable  property  to  be 
visited  by  skilled  persons  for 
the  purpuse  of  ascertaining  its 
condition.  Their  report  is 
homologated  by  the  court  or 
ihe  .jud;;o.  and  tin:  costs  arc 
p.1. id  out  uf  t.lie  absentee's  pro- 
perty). 

The  court  orl  he judnc  which 
(irii.iitiii  tlic  possession  may  if 
there  he  ground  for  it,  order 
the  sale  of  I  he  movables  or  of 
any  part  of  Ihem;  in  which 
c«se  the  price  of  such  sain  is  in- 
vested, as  are  also  all  rents, 
issues  and  prolils  ui.Tru.-d.  - 
C.  N.  120  ;  60  V.,  c.  50  ;  C.  C.  P. 
1887,  et  s. 

98.  If  the  absence  have  con- 
tinued during  thirty  years 
from  th- day  of  the  disappear 
a.iiee,  or  In.iu  lac  latest  iutelli- 
Kimee  ri ■ccii1  cil,  or  if  a  hundred 

Sears  have  elapsed  since  ins 
irtli,  the  absentee  is  reputed 
1  to  be  dead  from  the  time  of 
i  his  disappearance  or  from  the 
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latest  Intelligence  received  ;  In 
consequence,  if  provisional  pos- 
session have  been  prim  fed,  the 
sureties    are     discharged,    the 

{>artltlon  of  the  property  may 
>e  demanded  by  the  heirs  or 
others  having  a  right  to  it,  and 
the  provisional  possesion  be- 
comes absolute-  -C.  N.  l*fi>. 

Of*  Notwithstanding  the  pre- 
sumptions mentioned  in  the 
preceding  article,  the  succes- 
sion of  the  absentee  devolves 
from  the  day  on  which  he  is 
proved  to  have  died,  to  the  heirs 
entitled  at  such  time  to  his 
estate;  and  those  who  have 
l>een  in  the  enjoyment  of  the 
absentee's  propevtv  are  bound 
to  restore  it. -(,\(\*  Ml. 

100.  If  the  absentee  re- 
appear, or  if  his  existence  be 
proved  during  the  provisional 
possession,  the  judgment  grant- 
ing it,  ceases  to  hive  effect. 

101.  If  rhe  absentee  re- 
appear, or  if  his  existence  be 
proved,  even  after  the  expir- 
ation of  the  hundred  years  of 
life  or  of  the  thirty  years  of 
absence,  as  mentioned  in  article 
9fl,  he  recovers  his  property  in 
the  coit'titinn  in  which  it  then 
is,  and  the  pri''e  of  what  has 
been  sold,  or  the  property 
arising  from  the  investment  of 
such  price.— C.C.  22(M,  22:tt. 

102.  The  children  and  direct 
descendants  of  the  ab^-ntee, 
may  likewise  within  the  thirtv 
years  from  the  time  at  which 
the  said  possession  becomes 
absolute,  claim  the  restitution 
of  his  property,  as  mentioned 
in  the  preceding  article. 

103.  After  the  judgment 
authorizing  provisional  pn«.M»s- 
sion,  persons  having  claims 
against  the  absentee  can  only 
enforce  them  against  tho-e  who 
have  been  authorized  to  take 
possession.-  O.N.  101. 


CHAPTER  THIRD. 

OF  THE  EFFECT  OF  ABSErfCE  IN 
RELATION       TO       CONTINGENT 

Rfuirrs  vrmen  may  accrue 

TO  TMR  ABSENTEE. 

104.  Whoever  claims  a  right 
accruing  to  an  ahsentee  must 

f prove  that  such  absentee  was 
ivlufcc  at  the  time  the  right 
accrued ;  In  default  of  such 
proof  his  demand  is  not  admit- 
ted.   (\  X.  1M5. 

103.  If  an  absentee  be  called 
to  a  succession,  it  devolves  ex- 
clusivelv  to  those  who  would 
have  shared  with  him  or  to 
those  who  would  have  suc- 
ceeded in  his  stead.— C.  N.  1.16. 
1O0.  The  provisions  of  the 
two  preceding  articles  do  not 
affect  actions  for  the  recovery 
of  inheritances  and  of  other 
ritrhts  which  actions  belong  to 
the  absentee,  his  heirs  and  legal 
representatives,  and  are  only 
extinguished  by  the  lapse  of 
time  required  for  prescription. 
C  X.  107;  C.  C.  2203,2232. 

107.  So  long  as  the  absentee 
does  not  reappear,  or  actions 
are  not  brought  on  his  behalf, 
tho*»e  to  whom  the  succession 
has  devolved  m;ike  the  profits 
received  bv  them  in  good  faith 
their  own.-C.  X.  13H  ;  0.  C.  411, 
412. 

CHAPTER  FOURTH. 

OF  THE  EFFECTS  OF  AHSENCE 
IN  RELATION  TO  MAR- 
It  I  ACE. 

108.  The  presumptions  of 
death  arising  from'  absence, 
whatever  be  its  duration,  do 
not  apply  in  the  case  of  mar- 
riage ;  the  husband  or  wife  of 
the  ahsentee  cannot  marry 
;t train    without  producing  posi- 
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tive  proof  of  the  death  of  such 
absentee.— C.  C.  118,  185. 

109.  If  there  be  community 
of  property  between  the  con- 
sorts, such  community  is  pro- 
visionally dissolved,  from  the 
day  of  the  demand  to  that  effect 
by  the  presumptive  heirs,  after 
the  time  required  for  obtaining 
authority  to  take  possession  of 
the  absentee's  property,  or  from 
the  date  of  the  action  that  the 
consort  who  is  present  brings 
against  them,  for  the  same 
purpose ;  and  in  these  cases, 
the  liquidation  and  partition 
of  the  property  of  the  commu- 
nity may  be  proceeded  with 
on  the  demand  of  such  con- 
sort, or  of  the  persons  author- 
ized to  take  provisional  pos- 
session, or  of  any  other  parties 
interested.— C.  C.  1310. 

HO.  In  the  cases  provided 
for  in  the  preceding  article, 
the  covenants  and  rights  of  the 
consorts,  dependent  on  the  dis- 
solution of  the  community,  be- 
come effective  and  absolute. — 
C.C.  1310. 

111.  If  the  husband  be  the 
absentee,  the  wife  may  ob- 
tain possession  of  all  the  mat- 
rimonial profits  and  advan- 
tages resulting  from  the  law 
or  from  her  marriage  contract ; 


but  on  condition  of  giving  good 
and  sufficient  security  to  ac- 
count for  and  restore  all  that 
she  shall  have  so  received, 
should  the  absentee  return. — 
C.  C.  1404,  1438. 

112.  If  the  absent  consort 
have  no  relations  entitled  to 
his  succession,  the  consort  who 
is  present  may  obtain  pro- 
visional possession  of  the  prop- 
erty.—C.  N.  140  ;  C.  C.  606,  636. 

CHAPTER  FIFTH. 

OF  THE   CARE    OF    MINOR    CHIL- 
DREN OF  A  FATHER  WHO 
HAS  DISAPPEARED. 

113.  If  a  father  have  dis- 
appeared, leaving  minor  child- 
ren issue  of  his  marriage, 
the  mother  has  the  care  of 
such  children  and  exercises 
all  the  rights  of  her  husband 
as  to  their  person  and  as  to 
the  administration  of  their 
property,  until  a  tutor  is  ap- 
pointed.—C.  N.  141. 

114.  After  the  disappear- 
ance of  the  father,  if  the  moth- 
er be  dead  or  unable  to  ad- 
minister the  property,  a  pro 
visional  or  a  permanent  tutor 
may  be  appointed  to  the  minor 
children.— C.  N.  142. 


TITLE    FIFTH. 

OF   MARRIAGE. 


CHAPTER   FIRST. 

OF  THE  QUALITIES  AND  CON- 
DITIONS NECE88ARY  FOR  CON- 
TRACTING MARRIAGE. 

115.  A  man  cannot  contract 
marriage  before  the  full  age  of 
fourteen  years,  nor  a  woman 


before  the  full  age  of  twelve 
years.— C.  N.  144;  C.  C.  153, 
154. 

116.  There  is  no  marriage 
when  there  is  no  consent. — 
C.N.,  146  ;  C.  C.  148,  149. 

117.  Impotency,  natural  or 
accidental,  existing  at  the  time 
of   the     marriage,   renders    it 
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null ;  but  only  if  such  im po- 
tency be  apparent  and  mani- 
fest. 

This  nullity  cannot  be  in- 
voked by  any  one  but  the  party 
who  has  contracted  with  the 
impotent  pereon,  nor  at  any 
time  after  three  years  from  the 
marriage.— C.  N.*180,  313. 

1 18.  A  second  marriage  can- 
not be  contracted  before  the 
dissolution  of  the  first.— C.  N. 
147 ;  C.  C.  108,  136,  186,  206. 

1 19.  Children  who  have  not 
reached  the  age  of  twenty-one 
years  must  obtain  the  consent 
of  their  father  and  mother  be- 
fore contracting  marriage :  in 
case  of  disagreement,  the  con- 
sent of  the  father  suffices.— 
C.N.  148;  C.C.  137,  150,  151, 
243. 

120.  If  one  of  them  be  dead 
or  unable  to  express  his  will, 
the  consent  of  the  other  suf- 
fices.— C.  N.  1*9. 

121.  A  natural  child  who 
has  not  reached  the  age  of 
twenty-one  years  must  be 
authorized,  before  contracting 
marriage,  by  a  tutor  ad  hoc 
duly  appointed  for  the  pur- 
pose.-C.  N.  148, 149 ;  C.  C.  150, 
151. 

122.  If  there  be  neither 
father  nor  mother,  or  if  both  be 
unable  to  express  their  will, 
minor  children,  before  con- 
tracting marriage,  must  obtain 
the  consent  of  their  tutor,  or, 
in  cases  of  emancipation,  their 
curator,  who  is  bound,  before 
giving  such  consent,  to  take 
the  advice  of  a  family  council, 
duly  called  to  deliberate  on  the 
subject.— C.  N.  122;  C.  C.  138, 
et  s.,  150,  151. 

123.  Respectful  requisitions 
to  the  father  and  mother  are  no 
longer  necessary. 

124.  In  the  direct  line,  mar- 
riage    is    prohibited   between 


ascendants  and  descendants, 
and  between  persons  connected 
by  alliance,  whether  they  are 
legitimate  or  natural.— C.  N. 
161 ;  C.C.  152,  155. 

12R.  In  the  collateral  line, 
marriage  is  prohibited  between 
brother  and  sister,  legitimate 
or  natural,  and  between  those 
connected  in  the  same  degree 
by  alliance,  whether  they  be 
legitimate  or  natural ;  but  it  is 
permitted  between  a  man  and 
iris  deceased  wife's  sister.— R. 
S.  Q.,  art.  6230,  and  45  V.,  C.  c. 
42. 

126.  Marriage  is  also  pro- 
hibited between  uncle  and 
niece,  aunt  and  nephew. 

127.  The  other  impediments 
recognized  according  to  the 
different  religious  persuasions, 
as  resulting  from  relationship 
or  affinity  or  from  other  causes, 
remain  subject  to  the  rules 
hitherto  followed  in  the  dif- 
ferent churches  and  religious 
communities. 

The  right,  likewise,  of  grant- 
ing dispensations  from  such  im- 
pediments appertains,  as  here- 
tofore, to  tnose  who  have 
hitherto  enjoyed  it.— C.  C.  129. 

CHAPTER  SECOND. 

OF  THE  FORMALITIES  RELATING 
TO  THE  SOLEMNIZATION 
OF     MARRIAGE. 

128.  Marriage  must  be 
solemnized  openly,  by  a  compe- 
tent officer  recognized  by  law. — 
C.  N.  165  ;  C.C.  156. 

129.  All  priests,  rectors, 
ministers  and  other  officers 
authorized  by  law  to.  keep  reg- 
isters of  acts  of  Civil  Status, 
are  competent  to  solemnize 
marriage. 

But  none  of  the  officers  thus 
authorized  can  be  compelled  to 
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solemnize  a  marriage  to  which 
any  impediment  exists  accord- 
ing to  the  doctrine  ann  belief  of 
his  religion  and  the  discipline 
of  the  church  to  which  he  be- 
Jongs.-C.  N.  75  ;  C.  C.  44,  127. 

130.  The  publications  of 
bans,  required  by  article  57  and 
58,  are  made  by  the  priest,  min- 
ister or  other  officer  in  the 
church  to  which  the  parties 
belong,  at  morning  service,  or 
if  there  be  no  morning  service, 
at  evening  service,  on  three 
Sundays  or  holidays,  with 
reasonable  intervals.  If  the 
parties  belong  to  different 
churches,  these  publications 
take  place  in  each  of  such 
churches.— C.N.  63,  166;  C.  C. 
60,  157. 

131.  If  the  actual  domicile 
of  the  parties  to  be  married 
has  not  been  established  by  a 
residence  of  six  months  at 
least,  the  publications  must 
also  be  made  at  the  place  of 
their  last  domicile  in  Lower 
Canada.-C.  N.  167  ;    C.  C.  63. 

132.  [If  their  last  domicile 
be  out  of  Lower  Canada,  and 
the  publications  have  not  been 
made  there,  the  officer  who  in 
that  case  solemnizes  the  mar- 
riage is  bound  to  ascertain  that 
there  is  no  legal  impediment 
between  the  parties.] 

133.  If  the  parties,  or  cither 
of  them,  be,  in  so  far  as  regards 
marriage,  under  the  authority 
of  others,  the  bans  must  be  also 
published  at  the  place  of  domi- 
cile of  those  under  whose  po  wer 
such  parties  are.— C.  N.  168. 

134.  The  authorities  who 
have  hitherto  held  the  ri.ht  to 
grant  licenses  o  dispensations 
for  marriage,  may  exempt  from 
such  publications.— C.N.  169 ; 
C.C.  59,  59a. 

135.  A  marriage  solemnized 
Out  of  Lower  Canada  between 


two  persons,  either  or  both  of 
whom  are  subject  to  its  laws, 
is  valid  if  solemnized  according 
to  the  formalities  of  the  place 
where  it  is  performed,  provided 
that  the  parties  did  not  go 
there  with  the  intention  of 
evading  the  law.— C.  N.  170; 
C.  C.  7. 

CHAPTER  THIRD. 

OF    OPPOSITIONS    TO  MARRIAGE. 

136.  The  solemnizing  of  a 
marriage  may  be  opposed  by 
any  person  already  married  to 
one  of  the  parties  intending  to 
contiact,-C.  N.  172;  C.  C.  118, 
185. 

137.  The  marriage  of  a  mil.  or 
may  be  opposed  by  his  father 
or,  in  default  of  the  latter,  by 
his  mother.— C.  N.  173;  C.  C. 
119,  120. 

138.  In  default  of  both  father 
and  mother,  the  tutor  or,  in 
cases  of  emancipation,  the 
curator  may  also  oppose  the 
marriage  of  such  minor.— C.  N. 
175;  60,  V.  c,  50;  C.  C.  122; 
C,  C.  P.  1011. 

139.  If  there  be  neither 
father  nor  mother,  tutor  nor 
curator,  or  if  the  tutor  or  cur- 
ator have  consented  to  the 
marriage  without  taking  the 
advice  of  a  family  council,  the 
grandfathers  and  grandmoth- 
ers, the  uncles  and  aunts  and 
the  cousins-german,  who  are  of 
full  age,  may  oppose  the  mar- 
riage of  their  minor  relative  ; 
but  only  in  the  two  following 
cases  : 

1.  When    a    family    council 
which,  according  to  article  122, 
should  have  been  consulted,  has 
not  been  so  ; 

2.  When  the  party  to  be  mar- 
ried is  insane.     C.  N.  174. 

HO.  When     opposition       is 
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made  uuder  the  circumstances 
and  by  any  of  the  persons  men- 
tioned in  the  preceding  article, 
if  the  minor  have  neither  tutor 
nor  curator,  the  opposant  is 
bound  to  cause  one  to  be  ap- 
pointed ;  if  the  minor  have  ai- 
re ady  a  tutor  or  curator,  who 
has  consented  to  the  man  iage 
without  consulting  a  family 
council,  the  opposant  must 
cause  a  tutor  ad  hoc  to  be  ap- 
pointed ;  in  order  that  such 
tutor,  curator,  or  tutor  ad  hoc 
may  represent  the  inteiests  of 
the  minor  in  such  imposition. 

141.  If  a  person  auout  to  be 
married,  being  of  the  age  of 
majority,  be  insane,  and  not  in 
terdicted,  the  following  persons 
may  oppose  the  marriage,  in  the 
following  order : 

1.  The  father,  and  in  his  de- 
fault, the  mother ; 

2.  In  default  of  both  father 
and  mother,  the  grandfathers 
and  grandmothers ; 

3.  In  default  of  the  latter,  the 
brothers  or  sisters,  uncles  or 
aunts,  or  cousins-german  of  the 
age  of  majority : 

4.  In  default  of  all  the  above, 
those  related  or  allied  to  such 
person  who  are  qualified  to  take 
part  in  the  meeting  of  a  family 
council,  which  should  be  con- 
sulted as  to  the  interdiction. 

142.  When  the  opposition  is 
founded  on  the  insanity  of  the 
person  about  to  be  married,  the 
opposant  is  bound  to  apply  for 
the  interdiction  and  to  have  it 
pronounced  without  delay. — 
C.  N.  174  ;  C.  C.  32.",  et  s. 

143.  Whatever  may  be  the 
quality  of  the  opposant,  it  is  his 
auty  to  adopt  and  follow  up  the 
formalities  and  proceedings 
necessary  to  have  his  opposition 
brought  before  the  court  and 
decided  within  the  legal  de- 
lays, a  demand  for  its  dismissal 


not  being  required  ;  in  default 
of  his  so  doing,  the  opposition 
is  regarded  as  never  having 
been  made,  and  the  marriage 
ceremony  is  proceeded  with, 
notwithstanding.— C.  C.  61,  62, 
ho,  s.  /. 

144.  The  Code  of  Civil  Pro- 
cedure contains  the  rules  as  to 
the  form,  contents  and  notifica- 
tion of  oppositions  to  marriage, 
as  well  as  those  relative  to  the 
peremption  mentioned  in  the 
preceding  article,  and  to  the 
other  proceedings  required. — 
C.N.  176;  C.  C.  P.  110.1  &  s. 

145.  Repealed  bv  60  V,,  c.  50, 
29. 

140.  Repealed  by  00  V.,  c.  50, 
29,  and  placed  in  the  Code  of 
Civil  Procedure,  arts.  1105  and 
1112. 

147.  If  the  opposition  is  dis- 
missed, the  opposant  s,  other 
than  the  father  and  mother,  are 
liable  for  damages  according  to 
circumstances,  without  preju- 
dice to  the  condemnation  to 
costs,  in  the  manner  stated  in 
the  Code  of  Civil  Procedure  (60 
V.,  c.  50, s.  10.)-  C.  N.  170;  C.  C.  P. 
1113. 

CHAPTER  FOURTH. 

of  actions  i  or  annum  i xg 
makhiam:. 

148.  A  marriage  contracted 
without  the  fvvv  consent  of  both 
parties,  or  of  ore  of  them,  can 
oniy  be  attacked  by  such  parties 
themselves,  or  by  the  one  whose 
consent  was  not  free. 

When  there  is  error  as  to  the 
person,  the  marriage  can  only 
be  attacked  bv  the  partv  led 
into  error.-  C.  N.  IK):  C.  C.  110. 

149.  In  the  cases  of  the  pre- 
ceding article,  the  party  who 
lias  continued  cohabitation  dur- 
ing six  months  after  having  ac- 
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quired  full  liberty  or  become 
aware  of  the  error,  cannot  seek 
the  nullity  of  the  marriage.— 
C.  N.  181. 

150.  A  marriage  contracted 
without  the  consent  of  the 
father  or  mother,  tutor  or  cura- 
tor, or  without  the  advice  of  a 
family  council,  in  cases  where 
such  consent  or  advice  was 
necessary,  can  only  be  attacked 
by  those  whose  consent  or  ad- 
vice was  r.  quired.— C.  N.  182  ; 
C.  C.  119  et  s. 

151.  In  the  cases  of  articles 
148  and  150,  an  action  for  an- 
nulling marriage  cannot  be 
brought  by  the  husband  or 
wife,  tutor  or  curator,  or  by 
the  relations  whose  consent  is 
required,  if  the  marriage  have 
been  either  expressly  or  tacitly 
approved  by  those  whose  con- 
sent was  necessary ;  nor  if  six 
months  have  been  allowed  to 
elapse  without  complaint  on 
their  part  since  they  became 
aware  that  the  marriage  had 
taken  place. — C.  N.  183. 

152.  Any  marriage  contract- 
ed in  contravention  of  article 
124,  125  and  126,  may  be  con 
tested  either  by  the  parties 
themselves,  or  by  any  of  those 
having  an  interest  therein. — 
C.  N.  184 ;  C.  C.  155. 

153.  But  a  marriage  con- 
tracted before  the  parties  or 
either  of  them  have  attained 
the  age  required,  can  no  louger 
be  contested. 

1.  When  six  months  have 
elapsed  since  the  party  or 
parties  have  attained  the 
proper  age  ; 

2  When  the  wife,  under  that 
age,  has  conceived  before  the 
termination  of  the  six  months. 
— C.  N.  185  ;  C.  C.  115. 

154.  The  father,  mother, 
tutor,  or  curator,  or  the  rela- 
tions who  have   consented  to 


the  marriage,  in  the  cases 
mentioned  in  the  preceding 
article,  are  not  allowed  to  seek 
the  nullity  of  such  marriage. — 
C.  N.  186. 

155.  In  the  cases  referred  to 
in  article  152,  where  the  action 
for  annulling  the  marriage  be- 
longs to  all  those  interested, 
the  interest  must  be  existing 
and  actual,  to  permit  the  exer- 
cise of  the  right  of  action  by 
the  grandpareuts,  collateral 
relatives,  children  born  of 
another  marriage,  and  third 
persons.— C.  N.  187. 

156.  Every  marriage  which 
has  not  been  contracted  open- 
ly, nor  solemnized  before  a 
competent  officer,  may  be  con- 
tested by  the  parties  them- 
selves and  by  all  those  who 
have  aa  existing  and  actual 
interest,  saving  the  right  of  the 
court  to  decide  according  to  the 
circumstances.— C.  N.  191 ;  C.  C. 
128. 

157.  If  the  publications  re- 
quired were  not  made,  or  their 
omission  supplied  by  means  of 
a  dispensation  or  license,  or  if 
the  legal  or  usual  intervals  for 
the  publications  or  the  solem- 
nization have  no',  elapsed,  the 
officer  solemnizing  the  mar- 
riage under  such  circumstan- 
ces, is  liable  to  a  penalty  not 
exceeding  five  hundred  dollars. 
— C.  N.  192  ;  C.  C.  57,  59,  130. 

158.  The  penalty  imposed 
by  the  preceding  article  is  in 
like  manner  incurred  by  any 
officer  who,  in  the  execution  of 
the  duty  imposed  upon  him  or 
which  he  has  undertaken,  as  to 
the  solemnization  of  a  mar- 
riage, contravenes  the  rules 
prescribed  in  that  respect  by 
the  different  articles  of  the  pre- 
sent title.— C.  N.  193. 

159.  No  one  can  claim  the 
title  of  husband  or  wife  and 
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the  civil  effects  of  marriage, 
unless  he  produces  a  certificate 
of  the  marriage,  as  inscribed  in 
the  registers  of  Civil  Status, 
except  in  the  cases  provided  for 
by  article  51.—  C.  N.  194. 

160.  Possession  of  the  status 
does  not  dispense  those  who 
pretend  to  be  husband  and 
wife,  from  producing  the  certi- 
ficate of  their  marriage.— C.  N. 
915. 

161.  When  the  parties  are 
in  possession  of  the  status,  and 
the  certificate  of  their  marriage 
is  produced,  they  cannot  de- 
mand the  nullity  of  such  act. 
— C.  N.  196. 

162.  Nevertheless,  in  the 
case  of  articles  159  and  160,  if 
there  be  children   issue  of  two 

Eersons  who  lived  publicly  as 
usband  and  wife,  and  who 
are  both  dead,  the  legitimacy 
of  such  children  cannot  be  con- 
tested solely  on  the  pretext 
that  no  certificate  is  produced, 
whenever  such  legitimacy  is 
supported  by  possession  of  the 
status  uncontradicted  by  the 
act  of  birth.-C.  N.  197  ;  C.  C. 
230,  231. 

163.  A  marriage  although 
declared  null,  produces  civil 
effects,  as  well  with  regard  to 
the  husband  and  wife  as  with 
regaid  to  the  children  if  con- 
tracted in  good  faith. — C.  N.  201. 

164.  If  good  faith  exist  on 
the  part  of  one  of  the  parties 
only,  the  marriage  produces 
civil  effects  in  favor  of  such 
party  alone  and  in  favor  of  the 
children  issue  of  the  marriage. 
— C,  N.  202. 

CHAPTER  FIFTH. 

OF    THE    OBLIGATIONS    ARISING 
FROM  MARRIAGE. 

165.  Husband  and  wife  con 
tract,  by  the  mere  fact  of  mar- 


riage, the  obligation  to  maintain 
and  bring  up  their  children. — 
C.  N.  203 ;  C.  C.  215. 

166.  Children  are  bound  to 
maintain  their  father,  mother 
and  other  ascendants,  who  are 
in  want.— C.  N.  205. 

167  Sons-in-law  and  daugh- 
ters-in-law are  also  obliged,  in 
like  circumstances,  to  maintain 
their  father-in-law  and  mother- 
in  -  law,  but  the  obligation 
ceases ; 

1.  When  the  mother-in-law 
contracts  a  second  marriage  : 

2.  When  the  consort,  through 
whom  the  affinity  existed,  and 
all  the  children  issue  of  the 
marriage,  are  dead.— C.  N.  206. 

168.— The  obligations  wnich 
result  from  these  provisions  are 
reciprocal.— C.  N.  207. 

169. — Maintenance  is  only 
granted  in  proportion  to  the 
wants  of  the  party  claiming  it 
and  the  fortune  oi  the  party  by 
whom  it  is  due.— C.  N.  208; 
C.  C.  P.  551,  594  s.  7,  599  s.  4. 

170.  Whenever  the  condi- 
tion of  the  party  who  furnishes 
or  of  the  party  who  receives 
maintenance  is  so  changed  that 
the  one  can  no  longer  give  or 
the  other  no  longer  needs  the 
the  whole  or  any  part  of  it,  a 
discharge  from  or  a  reduction 
of  such  maintenance  may  be 
demanded.— C.  N.  209. 

171.  If  the  person  who  owes 
a  maintenance,  justify  that  he 
cannot  pay  an  alimentary  pen- 
sion, the  court  may  order  such 
person  to  receive  and  maintain 
in  his  house  the  party  to  whom 
such  mairtenance  is  aue.— C.  N. 
210. 

172.  The  court  likewise  de 
cides  whether  the  father  or 
mother,  who,  although  able  to 
pay,  offers  to  receive  and  main* 
tain  the  child  to  whom  a 
maintenance   is  due,    shall  in 
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that   case    be   exempted   from  i 
paving  an  alimentary  pension,  j 

CHAPTER  SIXTH. 

OF  TUE  KKSPE15TIVE  RIGHTS 
DUTIES  OF  HUSBA.VD  AN. 


as  to  property,  she  ma)'  do  and 

H.jkt       llk'lll      Ull      !■'.  I*      It'.  I     

I  tracts  connected    with    the   ad- 
j  mini-innum  (.f   her  property.— 

i  C.  N.  JIT;  U.  C.  Jlii,  iilH.  /(.«,  !H.k;, 

!  iNf.,  [:;:«:,  i^i'V,  i;u.-,  j  ia),  Mm, 

1422,  142J, 
I      17M.  K  a  husband  refuse  to 

authorize,   his    wife    to    appear 


174.  A  hiitilwiud  owes  pro- 
tection to  his  wife  ;  a  wife  obe- 
dience to  her  husband.— C.  N. 
S13. 

176.  A  wife  is  obliged  to  live 
wli  li  hrr  liii-.band,  mill  i!  follow 
liiiii  wherever  ho  think*  lil  lo 
rc-ide.  The  husband  is  obliged 
to  rt'rcivc  In  r  and  to  niipiilv  lu.r- 
with  all  the  necessaries  of  life, 
according  to  his  means  anil 
condition. -L\  N.  til;  C.  C-  sa, 
191,  !»7. 

176.  A  wife  cannot  appear 
in  judicial   proceedings,   trith- 


;  her  husband 


thorizatfon.  oi 
public  trader  c 
" s  to  property 
.1 —  separate 

administration. 

210;  C.  C.  P.  78. 

177.  A  wife, 


__    his 
If   she   1 


;\x!'':i  In";' ('!'(' 


when  not 

to  properly,  ran 
tjive  nor  accept,  alienate, 
dispose   of   property,  inff.r 


r  otherwise  enter  into 
contratis  or  obligations,  un- 
lens  her  hu.sl.iiinl  become;,  a 
party  to  the  deed,  or  yivr.s  la; 
oonscnl  in  writing  ;  saviui;;  ihe. 
provisions  coiiLfiiiicd  in  the  mr. 
&  Vict.,  c.  06. 
If,  however,  slie  be  separate 

0.  m  it 


m\  mm,  van,  l-ui.  n-a. 

171).  A  wife  who  is  a  public 

;r;i(iei-  iimv,  without  the  au- 
thorization of  her  In  i-  hill  id, 
iililiKii:"  herself  for  ail  tlmt  re- 
lates to  her  commerce  ;  and  in 
such  nasi:  -Ik-  also  Ijiui'iii  her 
liiisr.aud,  if  '.here  lie  romnui 
ni;>  between  llirin,  She  can- 
not Hiiomo  a  public  trader 
without  Mich  aiiibnti/atlon, 
.■Miiv.-s  or  implied.'  U.  .N.  S~"; 
C. C.  12UB. 

ISO.  If  a  husband  ba  inter- 
dicted or  uo-i-ni.,  I  in'  jnilpe 
may  authorise  hie  wife,  either 
to  appear  in  judicial  proceed- 
ing- (ii-  to  contract.  I.:.  N.  iU  ; 
C.  C.  atGo,  l:*f7. 

181.  All  general  authori- 
sations,   even   ti.nnti   stipulated 


nilid  ii 


ofar  i 


administration     of     [lie     wife's 
pjoperly.     C.  X.  l?A. 

183.    A    husband    although 
a  minor  may,  in  all  case*,  auth- 

orizi-  hi..  \i  ile  who  is  of  a(:e  ; 
if  _l.he  wife  be  a  minor,  the 
auilioriiui  ion  of  ijcr  husband, 
w  h ether  he  in  ofayd  or  a  minor, 
in  sufficient  for  those  eases  only 
in  which  an  eoiaiai|i.'i  i  d  minor 
mijdit  act  alone.-  t'.  N.  ££±  ; 
0.  C.  Mil,  iiJDet  s. 
183.  The  want  of  authoriz- 

i  to  Toaittrition  r  bombs  17  when  wife 
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At  ion  by  the   husband,    where 
it    is    necessary,  constitutes  a 
cause  of  nullity  which  nothing 
can  cover,  and   which  may  be 
taken  advantage  of  by  all  those  ' 
who    have    an     existing   and  ! 
actual   interest   in  doing  so.  —  | 
C.  K.  225.  t 

184.    A  wife    may   make    a  j 
will  without  the  authorization  ■ 
of  her  husband.— C.  X.  220  ;  C.C. 
832. 


CHAPTER  SEVENTH. 

OF   THE    DISSOLUTION    OF    MAE- 
RIAUE. 

185.  Marriage  can  only  be 
dissolved  by  the  natural  death 
of  one  of  the  parties ;  while 
both  live,  It  is  indissoluble. — 
C.  N.  227  ;  C.  C.  108,  118,  136,  208. 


TITLE  SIXTH. 

OF  SEPARATION  FROM  BED  AND  BOARD. 


CHAPTER  FIRST. 

OF  THE  CAUSER  OF  REPARATION 
FKOM    BKD  AND  BOARD. 

186.  Separation  from  bed 
and  board  can  only  be  demand- 
ed for  specific  causes ;  it  cannot 
be  baaed  on  the  mutual  consent 
of  the  part  ies.—C.  N.  800 ;  C.  C.  P. 
1100. 

187.  A  husband  may  demand 
the  separation  on  the  ground  of 
his  wife's  adultery.— C.  N.  220. 

188.  A  wife  may  demand 
the  separation  on  the  ground 
of  her  husband's  adultery,  if  he 
keep  his  concubine  in  their  com- 
mon habitation.— C.  N.  280. 

189.  Husband  and  wife  may 
respectively  demand  this  sepa- 
ration on  the  ground  of  outrage, 
ill-usage  or  grievous  insult  com- 
mitted by  one  toward  the  other. 
— C.  N.  231 ;  C.  C.  190. 

IOnO.  The  grievous  nature 
and  sufficiency  of  such  outrage, 
ill-usage  and  insult  are  left  to 
the  discretion  of  the  court, 
which,  in  appreciating  them, 
must    take  into   consideration 


the  rank,  condition  and  other 
circumstances  of  the  parties. 

101.  The  refusal  of  a  hus- 
band to  receive  hi*  wife  and  to 
furnish  her  with  the  neces- 
saries of  life,  according  to  his 
rank,  means  and  condition,  is 
another  cause  for  which  she 
may  demand  the  separation.— 
C.  (J.  175. 

CHAPTER  SECOND. 

ON    TUB    FORMALITIES    OF    THE 

ACTION     FOR    SEPARATION 

FROM  BED  AND  BOARD. 

192.  Repealed  by  60  V.,  c.  50, 
s.  11.    Vide  C.  C.  P.  1090, 1100. 

198.  Repealed  by  00  V.,  c.  nO, 
s.  11.     Vide  C.  C.  P.  1000,  1100. 

104.  The  wife  who  desires 
to  obtain  a  separation  from  bed 
and  board  must  apply  by  a  peti- 
tion setting  forth  her  reasons, 
and  addressed  to  the  judge,  to 
be  authorized  to  sue,  and  to  be 
allowed  to  withdraw  pending 
the  suit  to  a  place  which  she  in- 
dicates.—60  V.  c.  50 ;"  C.  C.  P. 
1101. 


26  SEPARATION   I 

195.  If  the  alleged  wrongs 
be  found  sufficient,  toe  judge, 
in  according  to  tbe  wife  the 
authorization  to  sue,  allows  her 
to  leave  her  husband  and  to  re- 
side elsewhere  during  the  suit. 
— C.  N.  28a 

198.  The  action  for  separa- 
tion from  bed  and  board  is  ex- 
tinguished by  a  reconciliation 
of  the  parties  taking  place  either 
since  the  facts  which  gave  rise 
o  the  action  or  after  the  action 


n  either  a 


e  the  action 

The  plaintiff  may  neverthe- 
less bring  another,  for  any 
cause  which  has  happened 
since  the  reconciliation,  and 
may  in  such  case  make  use  of 
the  previous  causes  in  support 
of  the  new  action.— C.  N.  273. 

198.  If  the  action  be  dis- 
missed the  husband  is  obliged 
to  take  back  his  wife,  and  the 
wife  is  obliged  to  return  to  her 
husband,  within  such  delay  as 
the     court    by     its  judgment 

1»9.-  When  the  action  is 
brought  for  outrage,  ill-usage, 
or  grievous  insult,  although 
tbe  same  be  well  established, 
the  court  may  refuse  to  grant 
the  separation  forthwith,  and 
may  suspend  its  judgment  un- 
til a  further  day,  which  it  ap- 
points in  order  to  afford  the 
parties  sufficient  time  to  come 
to  an  understanding  and  recon- 
ciliation.—C.  N.  250. 

CHAPTER  THIBD. 


BED   AND    BOARD. 

the  father,  whether  plaintiff 
or  defendant,  unless  tbe  court 
or  judge  orders  otherwise  for 
'  ir  ad 
C.  N.  207  ;  C.  C.  213. 

— oi.  A  wife  sued  in  separ- 
ation may  leave  her  husband's 
domicile,  and  reside  during  the 
suit  in  a  place  indicated  or  ap- 
proved of  by  the  court  or  j  udge. 

202.  Whether  the  wife  is 
plaintiff  or  defendant,  she 
may  demand  an  alimentary 
pension,  in  proportion  to  her 
wants  and  the  means  of  her 
husband  ;  the  amount  is  fixed 
by  tbe  court,  which  also  orders 
the  husband,  if  necessary,  to 
deliver  to  the  wife  at  the  place 
to  which  she  has  withdrawn, 
tilt:  clothing  she  may  require. — 
C.  N.  268  :  C.  C.  P.  1101. 

208.  If  the  wife  leaves  the 

Elace  of  residence  assigned  to 
er  without  the  permission  of 
the  court  or  judge,  the  hus- 
band may  claim  to  be  Liberated 
from  the  payment  of  the  ali- 
mentary pension  ;  he  may  even 
have  her  action  dismissed,  sav- 
ing her  recourse,  should  she 
refuse  to  obey  the  order  given 
her  to  return  within  a  given, 
delay  to  the  place  she  has  thus 
qniu,d.-C.N.  2«8. 

U04  A  wife  who  is  in  com- 
munity as  to  property,  whether 
plaintiff  or  defendant  In  an 
action  for  separation  from  bed 
and  board,  may,  from  the  date 
of  the  order  mentioned  in 
articles  195  and  201,  obtain  per- 
mission from  tbe  court  or  judge 
to  cause  the  moveable  efieets  of 
such  community  to  be  attached 
for  the  preservation  of  the 
share  which  she  will  have  a 
right  to  claim  when  the  par- 
tition takes  place  ;  in  conse- 
quence of  which  her  husband 
is  bound  as  judicial  guardian, 
to  represent  the  things  seized 
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or  their  value  when  required. — 
C.  N.  270  ;  C.  C.  P.  1102. 

205.  All  obligations  con- 
tracted by  a  husbaud,  affecting 
the  community,  and  all  aliena- 
tions made  by  him  of  the  im- 
moveable property  of  such  com- 
munity, subsequent  to  the  ren- 
dering of  the  order  mentioned 
in  articles  195  and  201,  are  de- 
clared null,  if  it  be  established 
that  such  obligations  or  aliena- 
tions were  contracted  or  made 
in  fraud  of  the  rights  of  his 
wife.-C.N.  271. 

CHAPTER    FOURTH. 

OF    THE    EFFECTS    OF    SEPARA- 
TION   FROM    BED  AND 
BOARD. 

206.  Separation  from  bed 
board,  from  whatever  cause  it 
arises,  does  not  dissolve  the 
marriage  tie  ;  neither  husband 
nor  wife,  therefore,  can  con- 
tract a  new  marriage  while 
both  are  living.— C.  C.  118,  185. 

207.  The  separation  relieves 
the  husband  from  the  obliga- 
tion of  receiving  his  wife,  and 
the  wife   from  that  of  living 
with  her  husband  ;  it  gives  the 
wife  the  right  of  choosing  for 
herself  a   domicile  other  than 
that  of  her  husband.—  C.  C.  83, 
175  :  C.  C.  P.  133. 

208.  Separation  from  bed 
and  board  carries  with  it  separ- 
ation of  property ;  it  deprives 
the  husoana  of  the  rights 
which  he  had  over  the  property 
of  his  wife,  and  gives  to  the 
wife  the  right  to  obtain  resti- 
tution of  her  dowry,  and  of  the 
property  that  she  brought  in 
marriage. 

Unless  by  the  judgment  thev 
are  declared  forfeited,  whicn 
only  takes  place  in  the  case  of 
a<jultery,  the   separation   also 


gives  the  wife  the  right  to 
claim  the  benefit  of  all  the  gifts 
and  advantages  conferred  on 
her  by  the  marriage  contract ; 
saving  the  rights  of  survivor- 
ship, to  which  such  separation 
does  not  give  rise,  unless  the 
contrary  nas  been  specially 
stipulated.  — C.  N.  34, 1452 ;  C.  C. 
1310,  s.  3,  1322,  1404,  1438. 

209.  When  community  of 
property  exists,  the  separation 
operates  its  dissolution,  im- 
poses on  the  husband  the  obli- 
gation of  making  an  inventory, 
and  gives  to  the  wife  in  case  of 
acceptance  the  right  to  de- 
mand the  partition  of  the  pro- 
perty, unless  by  the  judgment 
she  has  been  declared  to  have 
forfeited  this  right. 

210.  The  separation  renders 
the  wife  capable  of  suing  and 
being  sued,  and  of  contracting 
alone  for  all  that  relates  to  the 
administration  of  her  property  ; 
but  for  all  acts  and  suits  tend- 
ing to  alienate  her  immoveable 
property,  she  requires  the 
authorization  of  her  husband, 
or,  upon  his  refusal,  that  of  a 
judge. -R.  S.  Q.  5788 ;  C.  C,  176 
ets.,  1318. 

211.  For  whatever  cause  the 
separation  takes  place,  the 
party  against  whom  ir  has  been 
declared  loses  all  the  advan- 
tages granted  by  the  other 
party. -C,  N.  229, 1452. 

212.  The  party  who  has  ob- 
tained the  separation  retains 
all  the  advantages  granted  by 
the  other,  although  they  may 
have  been  stipulated  to  be  re- 
ciprocal and  the  reciprocity 
does  not  take  place.— C.  N. 
300. 

213.  Either  of  the  parties 
thus  separated,  not  having  suf- 
ficient means  of  subsistence, 
may  obtain  judgment  against 
the    other    for   an   alimentary 


pension,  which  in  flsed  by  the 
court,  according  to  the  condi- 
tion, means  ami  other  rircum- 
stauces  of  the  parties. — C.  N. 
301. 

214.  The  children  are  en- 
trusted to  the  party  who  has 
obtained  the  separation,  unless 
the  court,  after  having,  if  it 
think  proper,  consulted  a  fam- 
ily council,  orders,  for  the 
greater  advanla^c  of  the  child- 
ren, that  all  or  some  of  them 
lrd  entrusted  to  the  tarr  of  Ibe 
other  party,  or  of  a  third  per- 
son.-C.  N.  302: 

213.  Whoever  may  be  en- 
trusted with  the  cave  of  the 
children,  the  father  and  mother 
respectively  retain  the  right  of 
watching  over  their  main  tr- 
ance and  education,  and  are: 
li^ed    to   contribute  thereto 


the; 


8  ;  C.  C.  1 


216.  Separation  from  bed 
nd  board  judicially  declared 
oes  not  deprive  the  children 

_ssue  of  the  marriage  of  any  of 

llie    adviiuUi^es   allowed    l.liein 

ants  of  their  father  and  mother  ; 
but  these  rights  only  become 
open  in  tin1  same  way  and  un- 
der the  same  circumstances  an 
if  there  had  been  no  such  sepa- 
ration.   C.N.  ;hm. 

217.  Husband  and  wife  thus 
separated,  for  any  eause  what- 
ever, may  jii.  any  lima  reunite, 
and  therebyput  an  end  to  the    ■ 
effects  of  the  separation. 

By  such  reunion,  the  husband 
ivassmnes  all  his  rights  over 
tin'  person  and  property  of  his 
wife,  the  community  of  pro- 
perty is  re  established  of  right, 
Jind  fur  thr  future  is  considered 
as  ih-\,t  liavini;  been  dissolved, 
-  V.  N.  309 ;  C.  C.  1320,  1321. 


TITLE  SEVENTH. 

OF  FILIATION. 


CHAPTER  FIRST. 


in!-  ii 


is  held  to  be  the  child   of  the 
husband. 

A  child  born  on  or  after  the 
one  hundred  and  eightieth  day 
after  the  marriage  was  solem- 
nized, or  within  three  hundred 
days  after  its  dissolution,  is 
held  to  have  been  conceived 
during  marriage. -C.  N.  312. 


319.  The  husband  cannot 
isown  such  a  child  even   for 

adultery,  unless  its  birth  has 
been  concealed  from  him;  in 
h  iiien  ca~e  he  is  allowed  to  set 
ii]i  nil  t':ie  fact.-,  i  ending  to  estab- 
lish ih.it  he  is  not  (he  father. 
C.  N.  313. 

220.  Neither  can  the  hug- 
bun  ri  disown  the  child  on  the 
ground  of  his  itn|ioieiH.'Y.  eit  her 
natural  or  caused  by  accident 
before  'he  marriage.  He  may 
nevertheless  disown  it  if,  dur- 
iiu:  the  whole  time  that  it  may 
legally  be  presumed  to  havo 
been  conceived,  he  were,  by 
reason  of  impotency  not  exist 
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ing  at  the  time  of  the  marriage, 
of  distance,  or  of  any  other 
cause,  in  the  physical  impossi- 
bilitj  of  meeting  his  wife. — 
C.  X.  312,  313. 

221.  A  child  1>orn  before  the 
one  hundred  and  eightieth  day 
after  the  marriage  was  solem- 
nized may  be  disowned  by  the 
husband.  -C.N.  314. 

222.  Nevertheless  a  child 
born  before  the  one  hundred 
and  eightieth  day  of  the  marr- 
iage cannot  be  disowned  by 
the  husband  in  the  following 
cases : — 

1.  If  ho  knew  of  the  preg- 
nancy before  the  marriage  ; 

2.  If  he  were  present  at  the 
act  of  birth,  or  if  that  act  be 
signed  by  him,  or  contain  the 
declaration  that  he  cannot 
sign ; 

8.  If  the  child  be  not  declared 
viable.  -C.  N.  314. 

223.  In  all  the  cases  where 
the  husband  may  disown  the 
child,  he  must  do  so  : — 

1.  Within  two  months,  if  he 
be  in  the  place  at  the  time  of 
the  birth  ; 

2.  Within  two  months  after 
his  return,  if  absent  at  the  time 
of  the  birth  ; 

3.  Within  two  months  of  the 
discovery  of  the  fraud,  if  the 
birth  have  lieen  concealed  from 
hlm.-C.  N.  316. 

221.  If  the  husband  die  be- 
fore disowning  the  child,  but 
still  within  ihe  delay  allowed 
for  so  doing,  the  heirs  have  two 
months  to  contest  the  legitim- 
acy of  the  child  from  the  time 
he  has  taken  possession  of  the 
property  of  the  husband,  or 
from  the  time  that  the  heirs 
have  been  disturbed  by  him  in 
their  possession. -C.  N!  317. 

225.  Such  disavowal,  on  the 
part  of  the  husband  or  of  his 
heirs,    must    be    made    by    an 


action  at  law,  directed  against 
the  tutor,  or  tutor  atl  hoc,  ap- 
pointed to  the  child,  if  he  be 
a  minor;  and  the  mother,  if 
lixing,  must  be  made  a  party  to 
the  action.  -C.  X.  318. 

22<).  If  the  disavowal  do  not 
take  place  as  prescribed  in  the 
present  chapter,  the  child  which 
might  have  been  disowned  is 
held  to  be  legitimate. 

227.  A  child  born  after  the 
three  hundredth  day  from  the 
dissolution  of  the  marriage  is 
held  not  to  be  the  issue  thereof 
and  is  illegitimate.— C.  N.  315. 

CHAPTER  SECOND. 

OF  THE  EVIDENCE  OF  THE  FILI- 
ATION OP  LEGITIMATE 
CHILDREN. 

228,  The  filiation  of  legitim- 
ate  children  is  proved  by  the 
acts  of  birth  Inscribed  in  the 
registers  of  Civil  Status.— C.  N. 
3111. 

220.  In  default  of  such  act, 
the  uninterrupted  possession 
of  the  status  of  a  legitimate 
child  is  sufflcient.-C.  N.  320. 

230.  Such  possession  is  es- 
tablished by  a  sutlicient  concurr- 
ence of  facts,  indicating  the 
connection  of  filiation  and  rela- 
tionship between  the  individ- 
ual and  the  family  to  which 
he  claims  to  belong.— C.   N.  321. 

231.  No   one   can     claim   a 
i  status  contrary  to  that  which 

his  act  of  birth,  accompanied 
with  the  possession  conform  - 
I  able  to  such  act,  gives  him  ; 
and  reciprocally  no  one  can 
contest  the  status  of  him  who 
has  a  possession  conformable 
to  his  act  of  birth.— C.  N.  322  ; 
C   C   162. 

232.  In  default  of  the  act  of 
birth  and  of  an  uninterrupted 
possession,  or  if  the  child  have 
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been  described  either  under 
false  names,  or  as  being  the 
child  of  unknown  parents,  the 
proof  of  filiation  may  be  made 
by  testimony  ;  nevertheless 
this  evidence  can  only  be  ad- 
mitted when  there  is  a  com- 
mencement of  proof  in  writing, 
or  when  the  presumptions  or 
indications  resulting  from  facts 
then  ascertained,  are  sufficient- 
ly strong  to  permit  its  admiss- 
ion.—C.  N.  323  ;  C.  C.  51,  56, 
241. 

233.  A  commencement  of 
proof  in  writing  results  from 
the  title  deeds  of  the  family, 
the  registers  and  papers  of  the 
father  and  mother,  from  public 
and  even  private  writings  pro- 
ceeding from  a  party  engaged 
in  the  contestation  or  who 
would  have  had  an  interest 
therein  had  he  been  alive.— 
C.  N.  324. 

234.  Proof  of  the  contrary 
may  be  made  by  any  means  of  a 
nature  to  establish  that  the 
claimant  is  not  the  child  of  the 
mother  he  claims  to  have,  or 
even,  the  maternity  being 
proved,  that  he  is  not  the  child 
of  the  husband  of  such  mother. 
-C.  N.  325 

235.  The  action  of  a  child  to 
establish  his  status  is  impre- 
scriptible. 

236.  This  action  cannot  be 
brought  by  the  heirs  of  a  child 
who  has  failed  to  bring  it,  un- 
less he  died  in  minority  or 
within  five  years  after  his  ma- 
jority ;  but  they  may  continue 
the  action  already  brought.— 
C.  N.  329. 


CHAPTER  THIRD. 


OF  ILLEGITIMATE  CHILDREN. 


237.  Children  born  out  of 
marriage,  other  than  the  issue 
of  an  incestuous  or  adulterous 
connection,  are  legitimated  by 
the  subsequent  marriage  of 
their  father  and  mother.— C.  N. 
331. 

238.  Such  legitimation  takes 
place  even  in  favor  of  the  de- 
ceased children  who  have  left 
legitimate  issue,  and  in  that 
case  it  benefits  such  issue. — 
C.  N.  332. 

239.  Children  legitimated 
by  a  subsequent  marriage  have 
the  same  rights  as  if  they  were 
born  of  such  marriage.— C.  N. 
333. 

240.  The  forced  or  volun- 
tary acknowledgment  by  the 
father  or  mother  of  their  illeg- 
itimate child,  gives  the  latter 
the  right  to  demand  mainten- 
ance from  each  of  them  accord- 
ing to  circumstances. — C.  N. 
338  ;  C.  C.  160  et  s.  768. 

241.  An  illegitimate  child 
has  a  right  to  establish  judi- 
cially his  claim  of  paternity  or 
maternity,  and  the  proof  there- 
of is  made  by  writings  or  testi- 
mony, under  the  conditions 
and  restrictions  set  forth  in 
articles  232,  233  and  234.— C.  N. 
340,  341. 
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TITLE    EIGHTH. 

OF    PATERNAL    AUTHORITY. 


242.  A  child,  whatever  may 
be  his  age,  owes  honor  and  re- 
spect to  his  father  and  mother. 
-C.  N.  371. 

243.  He  remains  subject  to 
their  authority  until  his  ma- 
jority or  his  emancipation,  but 
the  father  alone  exercises  this 
authority  during  marriage ; 
saving  the  provisions  contain- 
ed in  the  act  25  Vict.,  c.  66.— 
C.  N.  372,  373  ;  C.  C.  113,  119, 
200. 


244.  An  unemancipated 
minor  cannot  leave  his  father's 
house  without  his  permission. 
-C.  N.  374  ;  C.  C.  831 

245.  The  father  and,  in  his 
default,  the  mothet  of  an  un- 
emancipated minor  have  over 
him  a  right  of  reasonable  and 
moderate  correction,  which 
may  be  delegated  to  and  exer- 
cised by  those  to  whom  his 
education  has  been  entrusted. 
-C.  N.  375. 


TITLE    NINTH. 

OF  MINORITY,  TUTORSHIP  AND  EMANCIPATION. 


CHAPTER  FIRST 

OF   MINORITY. 

246.  Persons  of   either  sex 
remain  in  minority  until  they 

age 


attain  the  full 


of  twenty- 


one  years.— C.  N.    388 ;   C.   C. 
324. 

247.  Emancipation  only 
modifies  the  condition  of  the 
minor  ;  it  does  not  put  an  end 
to  the  minority,  nor  does  it  con- 
fer all  the  rights  resulting  from 
majority.— C.  C.  314  et  s. 

248.  The  disabilities, 
rights  and  privileges  resulting 
from  minority,  the  acts  the 
minor  may  do  and  the  suits  he 
may  bring,  the  cases  in  which 
he  may  demand  to  be  relieved, 
the  manner  and  time  of  making 


the  demand,  and  other  like 
questions,  are  determined  in 
the  third  book  of  the  present 
code,  and  in  the  Code  of  Civil 
Procedure. 

CHAPTER  SECOND. 

OF  TUTORSHIP. 


SECTION  I. 

Of  the  Appointment  of  Tutors. 

249.  All  tutorships  are 
dative  ;  they  are  conferred  on 
the  advice  of  a  family  council, 
by  a  competent  court  or  by  any 
judge  or  such  court,  having 
civil  jurisdiction  in  the  district 
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where  the  minor  has  his  domi- 
cile. (>]■  Ijv  rln'  prorhnnofa  it  of 
such  c-o.irt.-C.  N.  -Iffi ;  C.C. 
■!:»;  C.C.  l'.mi  eta.,  1337. 

330.  Thi:  ctm vocation  of  ft 
family  council  may  be  demand- 
l'.I  by  ii.ll  those  related  or  allied 
ki  the  minor,  without  regard  to 
the  degree  of  relationship,  liy 
the.      subrogate-tutor,    by      the 

by' his  creditor)*,  and  by  nil 
)ther  persons  in  teres  ted.— 0,\, 
W6 ;  C.C.  £88. 

2.-.I.  The  persons  tubeeallcd 
to  a  family  council  are  those 
most  nearly  related  or  allied 
.■ii  tin;  minor,  l.i'  I  hr  ii mi-kl fci-  of 
leven  at  least,  and  taken,  as 
•qilaliv  as  possible,  from  Ih.IIi 
■  hi'  jii.il  erual  and  [lie  materna'. 
ane.-CN.407;  C.  C.  27i 

232.  With  the  exception  of 
the.  mother,  mill  oi.her  female 
l-ci-miiiTil  -  during  widowhood, 
the  relations  must  hi!  males,  of 
the  full  age  of  twenty-one 
year.-'.,  and  re.sidiiiii  in  the  dis- 
trict where  the  appointment  of 
l  tutor  Is  to  be  raade.-C.N. 
408. 

253.  If,  however,  a  suthcient 
ruimher  be  not  found  in  the 
listrirt,  thev  may  he  taken,  [n 
.it tier    districts,    and    even     in 

default   of    relatione   of    both 

lines,  the  friends  of  the  minor 
may  be  called  to  form  or  to 
■■fji iivilf-ti:-  the  number  required. 
-C.N.  409. 

234.  Persons  related  or 
illied  to  the  minor,  qualitled 
to  make  part,  of  the  family 
-ouucil,  and  who  have  not  been 
■ailed,  have  a  right  to  attend, 
■uirl  to  give  their  advice  as  if 
thev  had  been  called. 

233.  The.  judge  or  prothono 
tnry,  on  petition  of  n  competent 
person,    calls    before    him    the 

-elations,  connections,  or 
■lends  of  the  minor  who  are 


>  compose  the  family  council, 
.nd  for  this  pnrpo.se,  grants  an 

order  which  is  notified  r.o  tin- 
parries  ar  the  instance  of  Ihe 
person  see  sins:  the  convocation. 
23d.  If  the  persons  to  lie 
railed  rc-iile  fit  a  greater  dis 
'•'■--    five   league-,    the 


■    tin. 


notary    or    other    competent 
person    to    hold     such      family 

council  at  the  place  whore 
-iich  parties  reside,  (oadminis- 
.er  the  necessary  oath,  Ln  fake, 
their  advice  on  the  appoint- 
ments uj  he  made,  and  even  to 
inhniaisiei-  the  oath  of  office  to 


'..he 


.rehos 


2.17.  In  every  case  in  which, 

according  to  '  the  preceding 
articles,  a  judge  may  call  he- 
fore  him.  or  delegate  the  right 
to  call  a  familv  eonncil,  it  is 
lawful  for  any  notarv.  residing 
present  at  the  place  where 
e  meeting  is  to  be  held,  with- 
out re-ar.l  In  distance,  to  cull 
it  himself  wi:  uoiu  '.lie  :u;l  horiz- 
of  the  judge,  and  to  act 
therein  in  the  sjime  manner  in 
e.cerv  rcspec  ;s  if  lie  had  been 
'elevated  l.v  the  judge. 
238.  The  notary  can  hove 
ver,  act  in  eoufuraiit.v  with 
the  preceding  article,  Only 
when  he  is  requested  to  do  so 
by  one  of  those  at  whose  in- 
stance such  council  might 
have      been      called       before'     ii 

|'I  lb--  -n.-'     I'l     •■■     Ii     ■  '*.*■'.     thi' 

nrriti'iii'T  to  ikes  a  declaration 
before  the  notary,  of  the  object 
and  motives  of  his  demand,  in 
the  sum"  manner  us-  if  it.  were 
itddrcw!  to  a  judge.  Of  this 
declara'inn  the  notary  must 
draw  up  an  act  in  writing. 

23fl.  Family  councils  thus 
called  bv  notaries,  are  com- 
O'lsed  in  the  same  manner  us 
those  called    before    a    judge. 


MINORITT,   TUTOR8HIP    AND   EMANCIPATION. 


33 


It  is  only  in  default  of  persons 
re'ated  or  allied  to  the  minor, 
that  his  friends  are  admitted, 
and  this  default  must  be  veri- 
fied by  the  notary,  and  men- 
tioned" in  li is  report. 

260.  The  declaration  re- 
quired by  article  258  is  tirst  read 
to  the  family  council;  the 
notary  takes  their  advice  and 
draws  up  an  act  in  writing  of 
their  deliberation,  which  act 
must  mention  the  oppositions 
that  were  made,  and  the  differ- 
ent opinions  which  were  given, 
as  also  the  quality,  place  of 
res:dence,  ana  degree  of  re- 
lationship of  those  who  com- 
posed the  meeting. 

20 1.  In  all  cases  where  a 
family  council  is  called  and 
held  by  a  notary,  whether 
delegated  by  a  judge  or  pro- 
thonotary,  accompanied  with 
the  acts  and  declarations  that 
it  is  his  duty  to  draw  up.  — C.C. 
270,  2*0. 

202.  The  court,  judge  or 
prothonotary  receiving  this 
report,  may  homologate  or 
reject  the  proceedings  therein 
contained,  which  without  ho- 
mologation, produce  no  effect. 
They  may  likewise  make  any 
order  relative  to  such  proceed- 
ings that  they  deem  advisable, 
in  the  same  manner  as  if  the 
family  council  had  been  called 
before  tl-em. 

263.  In  all  cases  where  a 
tutor  has  been  appointed  out 
of  court,  the  court  may,  on  the 
petition  of  any  one  entitled  to 
nave  a  meeting  of  the  family 
council  ea'led,  and  after  having 
heard  the  tutor,  cancel  his 
appointment  and  order  a  new 
one.-C.  C.  P.  1310. 

264.  One  tutor  only  is  named 
to  each  minor,  unless  he  has 
immovable  property  in  places 
remote  from  one  another,  or  in 


different  districts,  In  which* 
cases  a  tutor  may  be  appointed 
for  each  place  or  district  where- 
in such  immovable  property  is 
situated.  These  tutors  are 
independent  of  one  another ; 
each  of  them  is  only  liable  for 
that  portion  of  the  property 
which  he  has  administered. 

The  tutor  of  th'  domicile  of 
the  minor  has  the  care  of  his 
person. 

Nevertheless,! n  certain  cases, 
a  separate  tutor  may  be  ap- 
Pviinted  to  the  person  of  the 
minor. 

The  mother  or  other  female 
ascendant,  who  has  remarried, 
may  also  be  appointed  joint- 
tutor  with  her  second  husband. 
-C.  N.  417  ;  0.  C.  282,  s.  3,  28& 

265.  A  tutor  acts  and  ad- 
ministers, as  such,  from  the 
time  of  his  appointment,  if  it 
take  place  in  his  presence, 
otherwise  from  the  time  of  his 
being  notified  of  it.  C.  N.  418  ; 
C.  C.  281,  291  ;  0.  C.  P.  51)4  s.  6. 

266.  Tntorship  is  a  personal 
office  which  does  not  pass  to 
the  heirs  of  the  tutor.  Tiny  are 
simply  responsible  for  his  ad- 
ministration. If  they  be  of  age, 
they  are  bound  to  continue 
such  administration  until  a 
new  tutor  is  appoin'ed.  -C.  X. 
419. 

SECTION  II. 

Of  Subrogate -Tutors. 

267.  In  every  tutorship  there 
must  be  a  subrogate- tutor, 
who^c  appointment  is  made  by 
the  same  act,  and  in  the  same 
manner,  and  is  subject  to  the 
same  revision  as  that  of  the 
tutor.  His  duties  consist  in 
causing  the  act  of  tutorship  to 
be  registeied,  being  present  at 
the  inventory,  wa.ching  over 
the  administration  of  the  tutor, 

3 


34 


MINORITY,    TUTORSHIP    AND    EMANCIPATION. 


causing  his  removal  if  there  be 
ground  for  it,  and  in  acting  for 
the  interests  of  the  minor 
whenever  they  are  opposed  to 
those  of  the  tutor.— C.  N.  420, 
422  ;  C.  C.  286,  292,  293,  309, 1331, 
1332,  2118;  C.  C.  P.  1331,  1337, 
1342,  1351. 

268.  The  subrogate  -  tutor 
does  not  of  ri>:ht  replace  the 
tutor,  when  the  tutorship  be- 
comes vacant,  or  when  the 
tutor  becomes  incapable  of  act- 
ing by  absence  or  any  other 
cause,  but  in  these  cases  it  is 
his  duty  to  have  a  new  tutor 
appointed,  and  in  default  of  so 
doing,  he  is  liable  to  pay  the 
damages  which  may  result  to 
the  minor  from  his  neglect. 
-C.N.  424-  C  C.  250. 

269.  If  during  the  tutorship 
a  minor  happen  to  have  any  in- 
terests to  discuss  judicially 
with  his  tutor,  he  is  for  such 
case  given  a  tutor  ad  hoc  whose 
powers  extend  on'y  to  the 
matters  to  be  so  discussed. 
— C.  C.  P.  1331,  1355. 

270.  The  functions  of  a  sub- 
rogate-tutor  cease  in  the  same 
manner  as  those  of  a  tutor. 
—C.N.  425. 

271.  The  provisions  con- 
tained in  sections  three  and 
four  of  the  present  chapter, 
apply  to  subrogate- tutors. 
— C.  N.  426. 

SECTION   III. 

Of  the  Causes  which   Exempt 
from  Tutorship. 

272.  No  one  is  bound  to  ac- 
cept a  tutorship,  unless  he  has 
been  called  to  the  family  council 
which  elected  him. 

273.  He  who  is  neither  re- 
lated nor  allied  to  the  minor 
cannot  be  compelled  to  accept 
the  tutorship,  if  any  one  who 
is  related  or  allied  be  in  a  posi- 


tion to  take  charge  of  it.—  C.  N. 
432. 

274.  Any  person  of  the  age 
of  seventy  years  complete  may 
refuse  to  be  appointed  tutor. 
He  who  has  been  appointed 
before  he  was  of  that  age,  may 
be  discharged  when  he  has 
attained  it.— C.  N.  433. 

275.  Persons  laboring  under 
serious  and  abundant  infirmity 
are  exempt  from  being  tutors  ; 
they  may  even  obtain  their  dis- 
charge if  such  infirmity  super- 
vene after  their  appointment. — 
C,  N.  434. 

276.  Two  tutorships  are  for 
any  person,  a  sufficient  reason 
for  refusing  to  accept  a  third, 
other  than  that  of  his  children. 
A  husband  or  father,  who  is 
already  charged  with  one  tutor- 
ship, is  not  bound  to  accept  a 
second,  unless  it  is  that  of  his 
own  children.— C.  N.  435. 

277.  Those  whc  have  five  leg- 
itimate children  are  exempted 
from  any  tutorship  but  that 
of  their  own  children.  Chil- 
dren who  have  died  leaving 
issue  still  living,  are  counted 
in  this  number.— C.  N.  436. 

278  The  birth  of  children 
during  tutorship  does  not  au- 
thorize its  abandonment.— C.N. 
437. 

279.  If  the  person  who  has 
been  elected  by  a  family  coun- 
cil be  present,  he  is  bound, 
under  pain  of  forfeiting  his 
grounds  of  exemption,  to  state 
them,  in  order  that  their  valid- 
ity may  be  determined  at  once, 
when  the  proceeding  takes 
place  before  a  court,  judge  or 
prothonotary,  or  in  order  that 
they  may  be  roportett  to  the 
court,  judge  or  prothonotary  by 
the  notary  or  person  delegated, 
if  it  be  before  either  of  these 
that    the   family    council     has 
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been  called.— C.  N.  438;   C.  C. 
261. 

280.  If  the  person  elected 
be  not  present,  a  copy  of  the 
act  of  election  is  served  upon 
him,  and  he  is  bound,  within 
five  days,  and  under  pain  of 
forfeiting  his  grounds  of  ex- 
emption, to  lodge  them  in  the 
office  of  the  court  before  which, 
or  before  the  judge  or  pro- 
thonotary  of  which  the  proceed- 
ings were  had,  or  in  the  hands 
of  the  notary  or  party  dele- 
gated, if  it  be  before  either  of 
these  that  the  family  council 
was  called,  in  order  that  the 
matter  may  be  dealt  with  in 
conformity  with  the  preceding 
article.— C.  N.  439. 

281.  The  decision  given  as 
to  the  validity  of  such  grounds 
by  the  judge  or  the  prothon- 
otary,  out  of  court,  is  subject 
to  revision  by  the  court,  whose 
judgment  may  also  be  appealed 
from  ;  but  during  the  litigation, 
the  person  elected  is  obliged  to 
administer  provisionally  ;  and 
all  his  acts  of  administration 
are  valid,  even  if  he  be  after- 
wards discharged  from  the 
tutorship— C.  N.  440;  C.  C.  P. 
52,  s  2,  594,  s.  6,  1310. 

section  rv. 

Of  incapacity,  exclusion   and 
*    removal  from  tutorship. 

282.  The  following  persons 
cannot  be  tutors : 

1.  Minors,  except  the  father, 
who  is  boun«.i  to  accept  the 
office,  and  the  mother,  who 
although  a  minor,  has  a  right 
to  the  tutorship  of  her  children, 
but  is  not  bound  to  accept  it; 

2.  Interdicted  persons  ; 

3.  Women,  other  than  the 
mother  and  female  ascendants, 
who  are  entitled,  during  their 


widowhood  and  In  the  case 
provided  for  in  the  last  para- 
graph of  article  264,  to  the 
tutorship  of  their  children,  and 

grandchildren,  but  are  not 
ound  to  accept  it ; 
4.  All  those  who  themselves 
or  whose  father  and  mother 
have  against  the  minor  a  suit 
at  law  involving  his  status,  his 
fortune,  or  an  important,  por- 
tion of  it.-C.  N.  442 ;  C.  C.  365. 

283.  Mothers  and  grand- 
mothers who  have  been  ap- 
pointed to  a  tutorship  during 
their  widowhood,  are  deprived 
of  it  from  the  day  on  which 
they  contract  a  second  mar- 
riage ;  and  if  the  minors  have 
not  been  provided  with  another 
tutor  prior  to  such  marriage, 
the  husbands  of  such  mothers 
or  grandmothers  remain  re- 
sponsible for  the  administra- 
tion of  the  property  of  the 
minors  during  the  second  mar- 
riage, even  if  there  be  no  com- 
munity.— C.  C.  264. 

284.  Condemnation  to  an  in- 
famous punishment  carries 
with  it  by  law  exclusion  from 
tutorship ;  it  also  entails  re- 
moval from  a  tutorship  pre- 
viously conferred.— C.  N.  443  ; 
L/.  L/.  oo. 

285.  The  following  persons 
are  also  excluded  from  tutor- 
ship, and  even  may  be  deprived 
of  it  when  they  have  entered 
upon  its  duties  :— 

1.  Persons  whose  misconduct 
is  notorious. 

2.  Those  whose  administra- 
tion exhibits  their  incapacity 
or  dishonesty.— C.  N.  244. 

286.  Actions  for  the  re- 
moval of  tutors  may  be  brought 
before  the  court,  by  any  one  re- 
lated or  allied  to  the  minor,  by 
the  subrogate-tutor,  or  by  any 
other  person  having  an  interest 
in  sucn  removal.— C.  N.  446, 448. 
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287.  The  removal  of  a  tutor 
can  only  be  ordered  upon  the 
advice  of  a  family  council, 
which  is  composed  in  the  same 
way  as  for  nis  appointment, 
ana  is  called  in  such  manner 
as  the  court  directs. 

288.  The  judgment  of  re- 
moval must  contain  the 
grounds  on  which  it  is  founded, 
and  order  the  rendering  of  an 
account  and  the  appointment 
of  a  new  tutor,  who  is  appoint- 
ed with  the  usual  formalities 
so  soon  as  the  judgment  be- 
comes executable  either  by 
acquiescence,  by  want  of  ap- 
peal in  due  time,  or  by  its  being 
confirmed    in    appeal.— C.     N. 

447. 

289.  During  the  litigation 
the    tutor     sued     retains    the 

.management  and  administra- 
tion  of  the  person  and  of  the 
property  of  the  minor,  unless 
the  court  orders  otherwise. 

section  v. 

Of     the     Administration     of 
Tutors. 


290.  A  tutor  has  the  care  of 
the  person  of  his  pupil,  and  re- 
presents him  in  all  civil  acts  ; 

He  is  bound  to  manage  his  pro- 
perty like  a  prudent  adminis- 
trator, and  is  liable  for  the 
damages  whieh  may  result 
from  bad  management ; 

He  can  neither  buy  the  pro- 
perty of  his  pupil,  nor  take  it 
on  lease,  nor  accept  the  trans- 
fer of  any  right  or  any  debt 
against  his  pupil.— C.  N.  450  ; 
C7  C.  83,  1054,  1484  ;  C.  C.  P. 
1385. 

291.  A  tutor  as  soon  as  his 
appointment  is  known  to  him 
and  before  acting  under  it, 
must  make  oath  to  well  and 


truly  administer  the  tutorship. 
-C.  C.  256,  265. 

292.  As  soon  as  he  has 
taken  the  oath,  the  tutor  de- 
mands the  removal  of  seals,  if 
they  have  been  affixed,  and 
proceeds  forthwith  to  the  tak- 
ing of  an  inventory  of  the  pro- 
perty of  the  minor,  in  presence 
of  the  subrogate-tutor  ; 

If  anything  be  due  to  him  by 
the  minor,  tne  tutor  must  de- 
clare it  in  the  inventory,  on 
pain  of  forfeiting  his  claim. — 
C.  N.  45L ;  C.  C.  267  ;  C.  C.  P. 
1379  et  s.  1:387  et  s. 

293.  Within  the  month 
which  follows  the  closing  of  the 
inventory,  the  tutor  causes  all 
the  moveable  effects,  except 
those  which  he  is  allowed  or 
bound  to  keep  in  kind,  to  be 
sold  by  public  auction,  in  pre 
sence  of  the  subrogate-tutor 
and  after  due  publications 
which  must  be  mentioned  in 
the  minute  of  sale.— C.  N.  452 
C.  C.  P.  1404. 

294.  Within  the  six  months 
which  follow  such  sale,  the 
tutor,  after  discharging  the 
debts  and  other  liabilities,  must 
invest  whatever  money  re- 
mains in  his  hands,  whether  it 
proceeds  from  the  sale,  or  is 
found  upon  making  the  inven- 
tory, or  is  subsequently  re- 
ceived from  the  debtors  of  the 
minor.— C.  C.  981  (o)  et  s. 

295.  During  the  tutorship- 
he  must  likewise  invest  the  ex- 
cess of  the  revenues  over  the 
expenses,  as  well  as  all  capital 
sums  which  have  been  reim- 
bursed and  all  other  moneys 
which  he  has  received,  or 
ought  to  have  received  ;  and 
this  he  must  do  within  the 
same  delay  of  six  months  from 
the  day  when  he  had  or  ought 
to  have  had  a  sufficient  sum, 
considering  the  means  and    on- 
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dition  of  the  minor,  to  form  a 
suitable  investment. 

296.  In  default  of  the  tutor 
having  made,  within  the  de- 
lays, the  investment  required, 
he  is  bound  to  account  to  his 
pupil  for  interest  on  the  sums 
which  he  ought  to  have  so  in- 
vested, unless  he  can  establish 
that  such  investment  was  im- 
possible, or  unless,  on  his  appli- 
cation, the  judge  or  the  pro- 
thonotary,  upon  the  advice  of  a 
family  council,  has  dispensed 
with  the  investment  or  pro- 
longed the  delays.— C.  C.  1078; 
s.  £ 

297.  Without  the  authoriza- 
tion of  the  judge,  or  the  pro- 
thonotary,  granted  on  the  ad- 
vice of  a  family  council,  the 
tutor  is  not  allowed  to  borrow 
for  the  minor,  nor  to  alienate 
or  hypothecate  his  immoveable 
property  ;  nor  is  he  allowed  to 
make  over  or  transfer  any 
capital  sums  belonging  to  the 
minor  or  his  shares  and  interest 
in  any  financial,  commercial,  or 
manufacturing  ioiut-stock 
company.— C.  W.  437 ;  C.  C. 
1009  ets.  ;  C.  C.  P.  1311  et  s. 

298.  Such  authorization  can 
only  be  granted  in  cases  of 
necessity  or  for  an  evident  ad- 
vantage. 

In  the  case  of  necessity,  the 
judge  or  prothonotary  grants 
his  authorization  only  when  it 
is  established  bv  a  summary 
account,  submitted  by  the 
tutor,  that  the  moneys,  move- 
able effects  and  revenues  of  the 
minor  are  insufficient. 

In  all  cases,  the  authorization 
indicates  what  property  Is  to  be 
sold  or  hypothecated,  and  any 
•conditions  deemed  expedient.— 
C.  C.  351a,  3516;  C.  C.  P.  1348. 

299.  Repealed  by  60  V.  c.  50, 
a.  13.  Vide  C.  C.  P.  1351, 1333. 

SOO.  The  formalities  required 


by  articles  298  and  299  for  the , 
alienation  of  the  property  of  a 
minor,  do  not  apply  to  cases 
where  a  judgment,  on  the  de- 
mand of  a  co-proprietor,  has 
ordered  the  lie  it  at  ion  of  un- 
divided property.  But  in  these 
cases,  the  llcitation  can  only  be 
made  in  the  form  prescribed  by 
law.  Strangers  are  admitted 
to  bid.-C.  N.  400;  C.  C.  709. 

301.  A  tutor  cannot  accept 
or  renounce  a  succession,  which 
falls  to  his  pupil,  without  au* 
thorization  being  granted  on 
the  advice  of  a  family  council. 
The  acceptance  can  only  be 
made  under  benefit  of  inven- 
tory. Accompanied  by  these 
formalities  the  acceptance  or 
renunciation  has  thesame  effect 
as  if  made  by  a  person  of  age. — 
C.  N.  461 ;  C.  C.  643,  660  et  8. 
867 ;  C.  C.  P.  1405  et  s, 

302.  In  any  case  where  a 
succession  renounced  in  the 
name  of  a  minor  has  not  been 
accepted  by  any  one  else,  it 
may  be  afterwards  accepted 
either  by  the  tutor  duly  author- 
ized on  the  advice  of  a  family 
council  consulted  anew,  or  by 
the  minor  become  of  age ;  but 
it  is  so  taken  in  the  state  in 
which  it  is  then,  and  the  sales 
or  other  acts  legally  made  dur- 
ing the  vacancy  cannot  be  ques- 
tioned. -C.  N.  462  ;  C.  C.  657. 

303.  Gifts  made  to  a  minor 
may  be  accepted  by  his  tutor, 
or  a  tutor  ad  hoc,  or  by  his 
father,  mother,  or  other  as- 
cendants ;  such  acceptance  be- 
ing valid  without  the  advice  of 
anv  family  council.— C.  X.  463; 

j  C.  "C.  789,  792. 

304.  Actions  belonging  to  a 
minor  are  brought  in  the  name 
of  his  tutor. 

Nevertheless  a  minor  of  four- 
;  teen   years  of  age    may  bring 
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alone  actions  to  recover  his 
wages. 

He  may  also,  with  the  author- 
ity of  a  judge,  bring  alone  all 
other  actions  arising  from  the 
contract  for  the  hire  of  his  per- 
sonal services.— R.  S.  Q.,  art. 
5789;  51-52  V.,  c.  22;  C.  C.  P. 
78 ;  1263. 

305.  A  tutor  cannot  demand 
the  definitive  partition  of  the 
immoveable  property  of  the 
minor,  but  he  can,  even  without 
authorization,  defend  an  action 
of  partition  brought  against 
such  minor.— C.  C.  691. 

300.  A  tutor  cannot  appeal 
from  a  judgment  until  he  is 
authorized  by  the  judge,  or  the 
prothonotary,  on  the  advice  of 
a  family  council. 

307.  A  tutor  cannot  transact 
in  the  name  of  the  minor  unless 
he  is  authorized  by  the  court, 
the  judge  or  the  prothonotary, 
on  the  advice  of  a  family  coun- 
cil. Accompanied  by  these  for- 
malities, transaction  has  the 
same  effect  as  if  made  with  a 
person  of  age.— C.  N.  467 ;  C.  C. 
1919  ;  C.  C.  P.  1432. 

Section  VI. 

Of  the  A  ccount  of  Tutorship. 

308.  Every  tutor  is  account- 
able for  his  administration 
when  it  has  terminated.— C.  N. 
469. 

309.  Any  tutor  may  be  com 
pelled,  even  during  the  tutor- 
ship, on  the  demand  of  any  one 
related  or  allied  to  the  minor, 
of  the  subrogate- tutor,  or  of 
any  other  parties  interested,  to 
produce  from  time  to  time  a 
summary  account  of  his  admin- 
istration ;  such  account  to  be 
furnished  without  any  judicial 
formality  or  costs.— C.  N.  470. 

310.  The  definitive  account 


of  a  tutorship  is  rendered  at  the 
cost  of  the  minor,  when  he  has 
attained  his  majority,  or  has 
been  emancipated ;  the  tutor 
advances  the  costs  of  such  ac- 
count. He  is  allowed  all  the 
expenses  which  he  can  justify, 
and  of  which  the  object  was 
useful.-C.  N.  471 ;  C.  C.  318 ; 
C.  C.  P.  570. 

311.  Every  settlement  be- 
tween a  minor  become  of  age 
and  his  tutor,  relating  to  the 
administration  and  account  of 
the  latter,  is  null,  unless  it  is 
preceded  by  a  detailed  account 
and  the  delivery  of  vouchers  in 
support  thereof.— C.  N.  472 ; 
C.  C.  767. 

312.  If  the  account  give  rise 
to  contestations,  they  are  pro- 
ceeded with  and  adjudicated 
upon  in  the  manner  provided 
for  in  the  Code  of  Civil  Proce- 
dure.—C.  C.  P.  566  et  s. 

313.  Any  balance  due  by  the 
tutor  bears  interest,  without 
demand,  from  the  closing  of  the 
account.  Interest  on  any  sum 
due  by  the  minor  to  the  tutor 
only  runs  from  the  time  of  his 
being  put  in  default  by  the 
tutor,  after  the  closing  of  the 
account.— C.  C.  P.  833,  s.  1. 

CHAPTER  THIRD. 

OF  EMANCIPATION. 

314.  Every  minor  is  of  right 
emancipated  by  marriage. 
-C.  N.  476 ;  C.  C.  1S2. 

315.  An  unmarried  minor 
may,  at  his  own  request,  or  that 
of  his  tutor,  or  of  any  one  re- 
lated or  allied  to  him,  be  eman- 
cipated by  any  court,  judge  or 
prothonotary  having  jurisdic- 
tion to  confer  tutorship,  on  the 
advice  of  a  family  council  called 
and  consulted  as  in  the  case  of 
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tutorship.— C.  N.  478  ;  C.  C.  250 
et  s. ;  C.  C.  P.  1331  et  s. 

816.  If  the  emancipation  be 
granted  out  of  court,  it  is  sub- 
ject to  revision,  and  may  be  an- 
nulled by  the  court  to  which 
the  judge  or  prothonotary  who 
pronounced  it  belongs.  From 
this  judgment  an  appeal  lies. — 
C.C.P.  52,s.  2, 1310. 

317.  Whether  emancipation 
results  from  marriage  or  is 
granted  judicially,  a  curator 
must  be  appointed  to  the  eman- 
cipated minor.— C.  C.  338  et  s. ; 
C.  C.  P.  594,  s.  6. 

318.  The  account  of  the 
tntorshlp  is  rendered  to  an 
emancipited  minor,  with  the 
assistance  of  his  curator.— C.  N. 
480. 

319.  An  emancipated  minor 
may  grant  leases  for  terms  not 
exceeding  nine  yt  ars ;  he  may 
receive  his  revenues,  give  re- 
ceipts therefor  and  perform  all 
acts  of  mere  administration. 
He  is  not  relievable  from  these 
acts,  except  in  cases  where  per- 
sons of  age  would  be  so.— C.  N. 
481 ;  C.  C.  83,  182,  244,  247,  763, 
907, 1002,  1707. 

320.  He  can  neither  bring 
nor  defend  a  real  action  with- 
out the  assistance  of  his  cura- 
tor.—C.  X.  482  ;  C.  C.  P.  78. 


821.  An  emancipated  minor 
cannot  borrow  without  the  as-* 
sistance  of  his  curator.  Loans 
of  large  amount,  considering 
his  means,  when  effected  by 
deeds  bearing  hypothec,  are 
null,  although  made  with  the 
assistance  of  nis  curator,  if  they 
be  not  authorized  by  the  judge 
or  prothonotary,  on  the  advice 
of  a  family  council ;  with  the 
exception  of  the  cases  provided 
for  in  article  1005.— C.  N.  483. 

322.  Moreover,  he  can  nei- 
ther sell  nor  alienate  his  im- 
moveable property,  nor  perform 
any  acts  other  than  those  of 
mere  administration,  without 
observing  the  formalities  pre- 
scribed for  unemancipated 
minors. 

With  respect  to  any  obliga- 
tions which  he  may  have  con- 
tracted by  purchase  or  other- 
wise, they  may  be  reduced  if 
excessive;  the  courts  taking 
into  consideration  the  fortune 
of  the  minor,  the  good  or  bad 
faith  of  the  persons  who  have 
contracted  with  him,  and  the 
utility  or  inutility  of  the  ex- 
penditure.—C.  N.  484 ;  C.  C.  1341. 

323.  A  minor  engaged  in 
trade  is  reputed  of  full  age  for 
all  acts  relating  to  such  trade. — 
C.  N.  487 ;  C.  C.  1005. 


TITLE    TENTH. 

OF  MAJORITY,  INTERDICTION,  CURATORSHIP  AND 

JUDICIAL   AFVISERS 


CHAPTER  FIRST. 

OF    MAJORITY. 

324.  Majority  is  fixed  at  the 
complete  age  of  twenty-one 
years.    At  that  age  persons  are 


capable  of  performing  all  civil 
acts.— C.  N.  488 ;  C.  C.  246. 

CHAPTER  SECOND. 

OF   INTERDICTION. 

325.  A  person  of  full  age,  or 
an  emancipated  minor,  who  is 
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in  an  habitual  state  of  imbecil- 
ity, insanity  or  madness,  must 
be  interdicted,  e\en  though  he 
has  lucid  intervals.—  C.  N.  489  ; 
C.  C.  142. 

326.  Per-ons    who    commit 
acts  of  prodigality,  which  give 
reason  to  fear  that  they  will  dis- 
sipate the  whole   of  their  pro 
perty,  are  also  to  be  interdicted. 

327.  Every  person  has  the 
right  to  demand  the  interdic- 
tion of  any  one  i  elated  or  allied 
to  him,  who  is  prodigal,  mad, 
imbecile  or  insane.  Husband 
or  wife,  likewise,  may  demand 
the  interdiction  the  one  of  the 
other.— C.  N.  490. 

328.  The  demand  for  inter- 
diction m-ist  be  made  before  the 
proper  court,  or  before  one  of 
the  judges  or  the  prothonotary 
of  such  court ;  it  must  contain 
a  specification  of  the  acts  of  im- 
belity,  insanity,  madness  or 
prodigality.  The  applicant  is 
obliged  to  prove  these  acts.— 
C.  N.  492,493. 

329.  The  court,  judge  or  pro- 
thonotary before  whom  the  de- 
mand is  made  orders  a  family 
council  to  be  called,  as  in  the 
case  of  tutorship,  ana  takes  its 
advice  as  to  the  state  of  the 
person  whose  interdiction  is 
sought ;  but  he  who  makes  the 
demand  cannot  form  part  of  tie 
family  council.-C.  N.  494,  495; 
C.  C.  250  et  s.  ;  C.  C.  P.  1331  et  s. 

331).  When  the  demand  is 
made  on  account  of  imbecility, 
insanity  or  madness,  the  de- 
fendant must  be  interrogated 
by  the  judge,  attended  by  a 
clerk  or  assistant,  or  by  the 
prothonotary  ;  the  examination 
is  taken  down  in  writing  and 
communicated  to  the  family 
council. 

These  interrogatories  are  not 
required  if  the  interdiction  be 
sought  on  account  of  prodigal- 


ity ;  but  in  this  case  the  defend- 
ant must  be  heai  d  or  have  been 
summoned  to  appear. — C.  N. 
496. 

331.  If  the  demand  for  in- 
terdiction be  rejected,  thecourt 
may,  if  circumstances  require 
it,  appoint  a  judicial  adviser  to 
the  defendant.— C.  N.  499  ;  C.  C. 
349  et  s. 

332.  If  the  interdiction  be 
pronounced  out  of  court,  it  is 
subject  to  revision  by  the  court, 
on  petition  of  the  person  inter- 
dicted or  any  of  his  relations. 
The  judgment  of  the  court  is 
also  subject  to  appeal.— G.  C.  P. 
52,  s.  2,  1310. 

333.  Every  sentence  or  judg- 
ment of  interdiction  or  for  the 
appointment  of  an  advisor  is, 
at  the  instance  of  the  applic- 
ant, notified  to  the  defendant, 
and  inscribed  without  delay  by 
the  prothonotary  or  clei  k  on  the 
roll  kept  for  that  purpose,  and 
publicly  exposed  in  the  office  of 
each  of  the  courts  having  power 
to  interdict  in  I  he  district. — C. 
N.  501. 

334  Interdiction  or  the  ap- 
pointment of  an  adviser  takes 
effect  from  the  day  of  the  judg- 
ment, notwithstanding  the  ap- 
peal. 

All  acts  done  subsequently  by 
the  person  interdicted  for  im- 
becility,   madness    or  insanity 
are  null ;  the  acts  done  by  any 
one    to   whom   an   adviser  lias 
been  given,  without  the  assist- 
ance of  such  adviser  are  null,  if 
injurious  to  him,  in  the  same 
manner  as  those  of  minors  and 
of  persons  interdicted  for  pro- 
digality,   according    to    article 
987.— C.  N.  502;    C.  C.  282,  s.  2, 
343,  780,  702,  834,  98G,  1010,  1011  ; 
C.  C.  P.  594,  s.  6. 

335.  Acts  anterior  to  inter- 
diction for  imbecility,  insanity 
or  madness  may   nevertheless 
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be  set  aside,  if  tlie  cause  of  such 
interdiction  notoriously  existed 
at  the  time  when  these  acts 
were  done.  C.  N.  503;  C.  C. 
98G. 

330.  Interdiction  ceases  with 
the  causes  which  necessitated 
it.    Ne\ertheless   it  cannot    he 
removed  without  observing  the 
formalities    pnscribed    for  ob- 
taining it,  and  the  interdicted  • 
person  cannot  resume  the  exer-  < 
cise  of  his  rights  until  after  the  ] 
judgment  remnviug  the  inter-  , 
dietion.-C.  N.  nil  ' 

CHAPTER  SKCONI)  (a). 

INTERDICTION'     OK     HAIilTl'AL 

Dlil'NKAUDS. 

330a.  May    also     be     inter-  ( 
dieted  any  habitual  drunkard 
who  squanders  or  mismanages  i 
his  prop  rty  or  places  bis  family 
in  trouble  or  distress,  or  trans- 
acts his  business  prejudicially 
to  his  family,  his  friends  or  his 
creditors,  or  who  uses  intoxi- 
cating liquors  to  such  an  extent 
that    he    thereby     incurs     the 
danger  of  ruiuing  his  health  or  , 
shortening  his  life.1  -R.    S.   Q,  , 
57UO. 

3366.  The  demand  in  inter- 
diction is  made  by  a  petition, 
under  oath,   pre.se\red   to  any, 
one  of  the  judges  of  the  superior 
court,    who   alone    shall    have , 
power  to  act    by  any  relations,  i 
whether  of  blood  or  by  affinity,  ( 
or  in  default  of  relations,  by  any  , 
friend  of  such  habitual  drunk- 
ard. 

The  judge  may,  for  any  of  the 
reasons  mentioned  in  the  pre- 
ceding article,  set  forth  in  the 
petition  and  established  before 
him   to   his   satisfaction,    pro- 


nounce the  interdiction  of  such 
habitual  drunkard  and  appoint 
a  curator  to  him,  to  manage  his 
affairs,  as  in  the  case  of  one  in- 
terdicted for  prodigality.— Id. 

336c.  Any  person  who,  ac- 
cording to  the  common  report 
of  the  neighborhood,  has  the 
reputation  of  being  a  drunkard, 
is  considered  as  being  an  ha* 
bitual  drunkard  within  the 
meaning  of  this  chapter.— /ri. 

330//.  The  petition  praying 
for  the  interdiction  of  any 
habitual  drunkard  is  personally 
served  upon  him  at  a  time  when 
he  is  sol>er,  or  if  at  the  time  of 
the  said  service  the  person, 
whose  interdiction  is  demanded, 
is  not  sober,  the  petition  is 
served  upon  a  reasonable  per- 
son of  his  family,  at  least  eight 
days  before  that  tixed  for  the 
appearance  before  the  judge  for 
the  purpose  of  the  interdiction. 
— la. 

330e.  The  interdiction  is 
proceeded  with,  by  summon- 
ing before  surh  judge  a  family 
council  as  in  the  case  of  tutor- 
ships, under  the  provisions  of 
this  code,  and  b\  taking  the 
opinion,  under  oath,  of  each 
person  composing  the  family 
council,  as  to  the  truth  of  the 
fact  of  such  person  being  an 
habitual  drunkard  and  as  to 
the  'necessity  of  such  inter- 
diction ;  but  the  peison  making 
such  demand  in  interdiction 
cannot  form  part  of  sueh  family 
council.     Id.— C.C.  250  et  a. 

336/'.  The  person,  whose 
interdiction  is  thus  demanded, 
may  produce  before  the  judge 
witi>  esses  to  contradict  the 
allegations  of  the  petition  and 
the  evidence  of  any  of  the  mem- 
bers of  the  family  council ;  and 


Vide   R.  S.  Q.  66  »3  as  to  thd  Pale   of  intoxicating  liquors  to  habitual 
drunkards 
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each  party  may  retain  an  advo- 
cate to  conduct  the  proceedings 
on  his  behalf  and  to  examine 
the  witnesses  before  the  judge, 
who  may  require  from  the  per- 
son instituting  the  demand  in 
interdiction,  further  evidence 
of  the  facts  alleged  in  the 
petition,  in  addition  to  that  of 
the  family  council.— Id. 

330g.  In  proceeding  to  the 
interdiction,  the  proof  is  taken 
orally  or  in  writing,  in  the  dis- 
cretion of  the  judge,  and  it  is 
not  necessary  that  the  person, 
whom  it  is  sought  to  interdict, 
be  inteiTogated  before  the 
judge.— Id. 

336h.  The  decision  of  the 
judge  is  final  and  without 
appeal,  whether  he -grants  the 
interdiction  or  rejects  the 
demand  therefor.-  Id. 

336*'.  The  judgment  order- 
ing the  interdiction  may  also 
order,  if  it  have  b-en  prayed 
tor,  that  the  person  interdicted 
be  confined  in  an  establishment 
for  habitual  drunkards,  for 
such  space  of  time  as  may  be 
deemed  necessary.— Id. 

336;.  Such  oraer  may,  if  not 
then  obtained,  be  applied  for 
and  obtained  subsequently 
upon  sufficient  proof,  upon 
petition  presentea  to  one  of 
the  judges  of  the  superior 
court  in  the  district  in  which 
the  interdicted  person  has  his 
domicile,  by  observing  the  form- 
alities prescribed  in  articles 
3367Z,  336e,  336fand  336g.-Id. 

336/t.  The  judgment  must 
mention  the  name  of  the 
establishment  in  which  the 
person  is  to  be  confined,  the 
(Juration  of  the  confinement, 
the  name  or  names  of  the  per- 
sons who  are  to  carry  out  the 
order,  a  certified  copy  whereof 
is  given  to  the  director  of  the 
establishment  at  the  same  time 


as  the  person  is  confined  to  his 
care.— Id. 

3301.  The  order  for  confine- 
ment may  be  suspended  or 
cancelled  at  any  time  by  one  of 
the  judges  of  the  superior  court, 
upon  summary  petition,  accom- 
panied by  sufficient  proof  that 
the  person  may,  in  his  own 
interest  and  in  that  of  his 
family,  be  released.—  Id. 

336m.  If  any  demand  in 
interdiction  under  this  chap- 
ter be  rejected,  the  same  shall 
not  be  removed  before  the  ex- 
piration of  three  months.— Id. 

336n.  Any  person  interdict- 
ed as  an  habitual  drunkard 
may  be  relieved  from  such  in- 
terdiction, after  one  year's 
sober  habits,  and  the  removal 
thereof  is  effected  by  observing 
the  same  formalities  as  those 
prescribed  to  obtain  the  inter- 
diction, and  the  person  inter- 
dicted cannot  regain  the  exer- 
cise of  his  civil  rights,  until 
after  the  judgment  removing 
the  interdiction. 

336<?.  The  wife,  or  the  son  of 
full  age,  of  any  person  so  inter- 
dicted may  be  appointed  his 
curator. 

When  the  wife  of  the  person 
interdicted  has  been  appointed, 
she  has  all  the  powers  of  cur- 
ators to  persons  interdicted  for 
prodigality,  and  is  subject  to 
the  provisions  of  article  180  of 
this  code,  save  in  so  far  as  re- 
gards acts  of  simple  adminis- 
tration, and  for  such  acts  her 
appointment  as  curatrix  avails 
as  full  authorization.  Id. — 
C.  C.  342,  343. 

33Qp.  Proceedings  under 
this  chapter  are  summary. 
— R.  S.  Q.  5790. 

336g.  The  name  of  every 
person  interdicted  under  this 
chapter,  must  be  inscribed  on 
the  roll  of  interdicted  persons, 
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as  in  other  cases  of  interdiction. 
Id.— C.  C.  333. 

3SOr.  May  also  be  interdict- 
ed any  person  who  makes  use 
of  opium,  morphine,  or  other 
narcotics,  and  who  squanders 
or  mismanages  bis  property, 
or  places  his  family  in  trouble 
or  distress,  or  transacts  his 
business  prejudicially  to  his 
family,  relatives,  or  creditors, 
or  incurs  the  danger  of  ruining 
his  health  or  shortening  his  life. 
-56  V.,  c.  40. 

3364.  The  formalities  pres- 
cribed by  articles  3366  and  336ri 
to  336g  inclusively,  are  observ- 
ed with  reference  to  obtaining 
the  interdiction,  the  confine- 
ment of  the  interdicted  person 
and  the  relief  from  interdic- 
tion, in  so  far  as  they  may 
apply  thereto.— 56  V.,  c.  40. 


SCHEDULES 

A 

FORM  OF   PETITION   FOR  INTER" 
DICTION. 


Province  of  Quebec, 
District  of 


} 


To  the  Honorable  A.  B.,  one 
of  the  judges  of  the  Superior 
Court  for  the  Province  of  Que 
bee  : 

C.  D.,  of  the  parish  of 

in  the  said  district,  farmer,  by 
this  his  petition,  respectfully 
represents  : 

That    for   about year 

E.    F.,     of     the     said    parish 

of farmer  (uncle  or 

brother  of  the  petitioner,  as 
the  rase  may  be),  has  been  an 
habitual  drunkard,  and  that 
by  reason  of  his  drunkenness 
he  squanders   or   mismanages 


his  property,  or  places  his 
family  in  trouble  or  distress,  or 
transacts  his  business  prejudi- 
cially to  his  family,  his  rela- 
tions, or  his  creditors,  and  that, 
therefore,  it  is  desirable  that 
in  virtue  of  the  law,  the  said  E. 
F.,  be  interdicted  as  an  habitual 
drunkard. 

Wherefore,  your  petitioner 
prays  that  the  interdiction  of 
the  said  E.  F.,  as  an  habitual 
drunkard,  be  pronounced 
in  accordance  with  the  law.— 
Id. 


FORM  OF  AFFIDAVIT  WHICH 
MUST  ACCOMPANY  THE  PETI- 
TION PRAYING  FOR  THE  IN- 
TERDICTION. 

C.  D.,  the  petitioner  named  in 
the  foregoing  petition,  being 
duly  sworn  upon  the  Holy 
Evangelists,  doth  depose  and 
say :  That  the  facts  alleged  in 
the  foregoing  petition  are  true 
and  that  the  said  petition  hath 
not  been  made  through  malice 
nor  with  a  view  to  oppress. 
And  he  hath  {declared  himself 
unable  to  sign)  or  (hath  signed), 
after  the  same  hath  been  duly 
read  to  him. 


Sworn  before  me,  at  this' 

J. 
-Id. 


at  this"fc 
18         \ 

r.  S.  C.  J 


JUDGES  ORDER  CONVENING  A 
FAMILY  COUNCIL  TO  PROCEED 
TO  THE  INTERDICTION. 

Considering  the  foregoing 
petition  and  affidavit,  let  the 
relations,  whether  of  blood  or 
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by  affinity,  and,  in  default  of 
such  relations,  the  friends  of 
the  said  E.  F.,  in  the  said  peti- 
tion mentioned,  appear  before 
me  in  chambers,  in  the  court 
house,  in  the  city  or  town,  etc., 

0:1  the day  of 18 , 

at o'clock  in  the noon,  for 

the  purpose  of  proceeding  upon 
the  said  petition. 

18 

-Id. 


CHAPTER  THIRD. 

OF  CURATORSHIP. 

997.  There  are  two  sorts  of 
curatorship,  one  to  the  person, 
the  other  to  property. 

338.  The  persons  to  whom 
curators  are  given  are  :  — 

1.  Emancipated  minors ; 

2.  Interdicted  persons  ; 

3.  Children  conceived  but  not 
yet  born. 

330.  With  the  exception  of 
curators  to  habitual  drunkards, 
curators  to  the  person  are  ap- 
pointed with  the  formalities 
and  according  to  the  rules  pre- 
scribed for  the  appointment  of 
tutors.  Curator*  to  the  person 
are  sworn  before  entering  upon 
their  duties.— R.  S.  Q.  5701  ; 
C.  C.  250  ets.  ;  C.  C.  P.  1331  et 
s.  ;  60  V.,  c.  50.  s.  14. 

340.  A  curator  to  an  eman- 
cipated minor  has  no  control 
over  his  person  ;  he  is  given  in 
order  to  assist  him  in  matters 
and  proceedings  in  which  he 
cannot  act  alone.  This  curator- 
ship  ends  with  the  minority. 

341.  A  curator  to  an  inter- 
dicted person  is  appointed  by 
the  judgment  wrhich  pronounces 
the  interdiction. 

342.  The  husband,  unless 
tfeere  are  valid  reasons  to  the 


contrary,  must  be  appointed 
curator  to  his  interdicted  wife. 
The  wife  may  be  curatrix  to 
her  husband.  — -C.  C.  336o. 

343.  The  curator  to  a  person 
interdicted  for  imbecility,  in- 
sanity or  madness  has  over  such 
person  and  his  proper  .y  all  the 
powers  of  a  tutor  over  the  per- 
son and  property  of  a  minor ; 
and  he  is  bound  towards  him  in 
the  same  manner  as  the  tutor  is 
towards  his  pupil. 

These  powers  and  obligations 
extend  only  to  the  property 
when  the  interdiction  is  forpro- 
digalitv  or  habitual  drunken- 
ness.-R.  S.  Q.,  5792;  C.  C.  83; 
334. 

344 .  No  one,  with  the  excep- 
tion of  husband  and  wife,  and 
ascendants  and  descendants,  is 
obliged  to  retain  the  curator- 
ship  of  an  interdicted  person 
for  more  than  ten  years  ;  at  the 
expiration  of  that  time,  the 
curator  may  demand  and  has  a 
right  to  be  replaced.— C.  N.  508. 

345.  The  curator  to  a  child 
conceived  but  not  yet  born,  is 
bound  to  act  for  such  child 
when  its  interests  require  it ;  he 
has  until  its  birth  the  adminis- 
tration of  the  property  which  is 
to  belong  to  it,  and  afterwards 
he  is  bound  to  render  an  account 
of  such  administration.— C.  N. 
393. 

346.  If  during  the  curator- 
ship,  the  party  subjected  to  it 
have  any  interests  to  discuss 
with  his  curator,  such  party  is 
given,  for  that  case,  a  curator 
ud  hoc,  whose  powers  only  ex- 
tend to  the  matters  to  be  dis- 
cussed. 

347.  Curators  to  property  are 
those  appointed  : 

1.  To  the  property  of   absen- 
.  tees  ; 

2.  In  cases  of  substitution  ; 
I      3.  To  vacant  estates  ; 
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4.  To  the  property  of  extinct 
corporations ; 

5.  To  property  abandoned  by 
insolvent  traders  who  have 
made  an  abandonment  of  their 
property  for  the  benefit  of  their 
creditors,  or  by  arrested  or  im- 
prisoned debtors,  or  on  account 
of  hypothecs ; 

6.  To  prom»rty  accepted  under 
benefit  of  inventory. — K.  S.  Q., 
5798 ;  G  C.  87  et  s.  :  372,  373, 
085  et  s. ;  945;  0.  C.  P.  5H1,  867 
et  s. ;  1338  et  s.  ;  1410,  143H  et  s. 

347//.  Curators  to  property 
must  be  sworn  before  entering 
upon  their  duties. — 60  V.,  c.  60, 
s.  15. 

318.  The  provisions  relating 
to  curators  to  the  proper t,y  of 
absentees  are  contained  in  the 
title  Of  Absentees.  Those  con- 
cern ing  curators  to  the  property 
of  extinct  corporations,  in  the 
title  Of  Corporation*.  In  the 
third  book  and  in  the  Code  of 
Civil  Procedure  are  to  be  found 
the  rules  touching  the  appoint- 
ment, powers  and  duties  of  the 
other  curators  mentioned  in  the 

Preceding  article,  who  must  also 
e  sworn. 

CHAPTER  FOURTH 

OF    JUDICIAL  ADVISERS. 

349.  A  Judicial  adviser  is 
given  to  tnose  who,  without 
being  absolutely  insane  or  pro 
digal,  are  nevertheless  of  weak 
intellect,  or  so  inclined  to  pro 
digality  as  to  give  reason  to  fear 
that  tney  will  dissipate  their 
property  or  seriousfv  impair 
their  fortune.- C.  X  5*13,  414. 

350.  Judicial  advisers  are 
given  by  those  who  have  power 
to  interdict,  on  the  demand  of 
any  person  who  has  a  right  to 
demand  interdiction,  and  with 


the  same  formalities.— C  N.  514  ; 
C.  C  P.  1331   U«7. 

3ft  1.  If  the  powers  of  the 
judicial  adviser  be  not  defined 
by  the  judgment,  the  person  to 
whom  he  is  appointed  is  pro- 
hibited from  pleading,  trans- 
acting, borrowing,  receiving 
moveable  capital  and  giving  a 
discharge  therefor,  as  also  from 
alienating  or  hypothecating  his 
property  without  the  assistance 
of  such  adviser. 

The  prohibition  can  only  be 
removed  in  the  same  manner 
that  the  appointment  has  been 
made.-C.  N.  513;  C.  C.  7S0,  H34; 
C.C.  P.  78. 

CHAPTER  FOURTH  (A). 

SAI.K  OF  CERTAIN  PROPERTY 
HKI.OXMINU  TO  MINORS  AND 
OTHER  INCAPABLE  PERSONS. 

35 In.  Tn  the  case  of  the  sale 
of  capital  sums,  such  as  shares 
or  interest  in  financial,  com- 
mercial or  manufacturing  joint 
stock  companies  or  public  se- 
curities, belonging  to  minors, 
interdicted  persons  or  absentees 
or  to  substitutions,  the  judge 
or  the  court,  authorizing  such 
sale  ujhui  the  advice  of  a  family 
council,  may,  if  he  or  it  deem  it 
meet,  order  that  the  sale  be 
made,  at  the  current  rate  upon 
the  stock  exchange,  by  a  broker 
or  other  person  appointed  for 
that  purpose,  without  adver- 
tisement or  other  formalities; 
and  the  judge  or  court  in  case 
he  or  it  may  deem  the  same  ad- 
visable, may  authorize  during 
such  delay  as  shall  be  deter- 
mined, the  gradual  disposal  of 
such  securities  at  the  current 
rate  upon  the  stock  exchange. 

The  person  appointed  shall 
make  a  report  of  all  sales  by 
him  made,  and  deposit  it  in  the 
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clerk's  office  where  the  author- 
ization for  the  sale  has  been 
deposited,  with  an  attestation 
under  oath,  showing  the  market 
value  of  similar  securities  sold 
upon  the  stock  exchange  on  the 
day  of  each  sale.— R.  S.  Q.,  5794  ; 
C.  C.  297,  298 ;  C.  C.  P.  1356. 

3516.  Articles  298  and  299  of 
this  Code,  and  the  fifth  title  of 
the  third  part  of  the  Code  of 
Civil  Procedure,  do  not  apply  to 
the  sale  of  immoveable  property 
or  immoveable  rights,  belong- 


ing  to  minors  or  persons  incap- 
able of  acting  for  themselves, 
nor  to  the  sales  of  the  capital 
sums,  shares  or  interest  of  such 
minors  or  persons,  in  any  finan- 
cial, commercial  or  manufac- 
turing joint  stock  company,  the 
real  value  of  which  does  not 
exceed  the  sum  of  four  hundred 
dollars. 

The  sale  may  take  place  in 
the  manner  set  forth  in  article 
6016  of  the  Revised  Statutes  of 
Quebec— Id;  C.  C.  P.  1357. 


TITLE    ELEVENTH. 

OF  CORPORATIONS. 


CHAPTER  FIRST. 

OF  THE  NATURE  AND  CREATION 
OF  CORPORATIONS,  AND  OF 
THEIR  DIFFERENT  KINDS. 

352.  Every   corporation    le- 

§ally  constituted    is    an    arti- 
cial   or   ideal    person,  whose 
existence   and   succession    are 

Eerpetual,  or  sometimes  for  a 
xed  period  only,  and  which 
is  capable  of  enjoying  certain 
rights  and  liable  to  certain  obli- 
gations. 

353.  Corporations  are  consti- 
tuted by  act  of  parliament,  by 
royal  charter,  or  by  prescrip- 
tion. 

Those  corporations  also  are 
reputed  to  be  legally  consti- 
tuted which  existed  at  the  time 
of  the  cession  of  the  country 
and  which  have  been  since 
continued  and  recognized  by 
competent  authority.—  C .  C . 
1889. 

354.  Corporations  are  aggre- 
gate or  sole. 


Corporations  aggregate  are 
those  composed  of  several  mem- 
bers ;  corporations  sole  are 
those  consisting  of  a  single 
individual 

355.  Corporations  are  either 
ecclesiastical  or  religious,  or 
they  are  lay  or  secular. 

Ecclesiastical  corporations 
are  aggregate  or  sole.  They  are 
all  public. 

Secular  corporations  are 
either  aggregate  or  sole. 

They  are  either  public  or 
private. 

356.  Secular  corporations 
are  further  divided  into  poli- 
tical and  civil  ;  those  that  are 
political  are  governed  by  the 
public  law,  and  only  fall  within 
thecomrol  of  the  civil  law  in 
their  relations,  in  certain  re- 
spects, to  individual  members  of 
society . 

Civil  corporations  constitut- 
ing, by  the  fact  of  their  incor 
poration  ideal  or  artificial  per- 
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sons,  are  as  such  governed  by 

the  laws  affecting  individuals  ; 

I  saving     the     privilege*     they 

I  enjoy  and  the  disabilities  they 

I  are  subjected  to. 

CHAPTER  SECOND. 

OF  THE  RIGHTS,  PRIVILKUKS 
AND  DISABILITIES  OF  COR- 
PORATIONS, 


SECTION  I. 

Of  the  Rights  of  Corporations. 

357.  Every  corporation  has 
a  corporate  name,  which  is 
given  to  it  at  it*  creation  or 
which  has  since  been  recog- 
nized and  approved  by  com- 
petent authority. 

Under  such  name  the  corpor- 
ation is  known  and  designated, 
sues  and  in  sued,  and  does  all 
its  acts  and  exercises  all  the 
rights  which  belong  to  it.  — 1\ 
C  P.  81 

358.  The  rights  which  a 
corporation  may  exercise,  be- 
sides those  specially  conferred 
by  its  title,  or  by  the  general 
laws  applicable  to  its  particular 
kind,  are  all  those  whhh  are 
necessary  to  attain  the  object 
of  its  creation ;  thus  it  may 
acquire,  alienate  and  possess 
property,  sue  and  be  s  .ed,  con- 
tract, incur  obligations,  and 
b:nd  others  in  its  favor.  C.  C. 
481. 

359.  For  these  obje-ts, 
every  corporation  has  the  right 
to  select  from  it  member**,  olli- 
cers  whose  number  and  denom- 
inatious  are  determined  by  the 
instrument  of  its  creation  or 
by  its  by-laws  or  regulations. 

360.  Tiiese  officers  ivpre- 
sent  the  corporation  in  all  acts, 


contracts  or  suits,  and  bind  it 
in  all  matters  which  do  not  ex- 
ceed the  limits  of  the  powers 
conferred  on  them. These  powers- 
are  either  determined  by  law, 
by  the  by-laws  of  the  corpor- 
ation, or  by  the  nature  of  the 
duties  imposed. 

361.  Every  corporation  has  a 
right  to  make,  for  its  internal 
government,  for  the  order  of  its 
proceedings  and  for  the  man- 
agement of  its  affairs,  by-laws 
and  regulations  which  its  mem- 
l>ers  are  hound  to  obey,  provid- 
ed they  are  legally  and  regular- 
ly passed. 

8KCTION   II. 

Of  the  Privileges  of  Corpora 

1 10718. 

362.  Reside  the  special 
privileges  which  may  be  grant- 
ed to  each  corporation  oy  its 
title  of  creation  or  by  special 
law,  there  are  others  which  re- 
Milt  from  the  fact  of  incorpora- 
tion and  which  exist  of  right  in 
favor  of  all  corporate  bodies, 
unless  taken  away,  restrained 
or  modified  by  such  title  or  by 
law. 

363.  The  principal  of  these 
privileges  is  that    which  limits 

i  the  responsibility  of  the  mem- 
j  hers  of  a  corporation  to  the  in- 
terest which  each  possesses 
therein,  and  exempts  them 
(mm  all  personal  liability  for 
the  payment  of  obligations 
'contracted  by  the  corporation 
Within  the  scope  of  its  powers 
and  with  the  formalities  re- 
quired. 

SUCTION     III. 

Of  th r  I) is>i h Hit les  of  Corpora- 
lions. 

:iOI.  torpor  it  ions  are  sub- 
ject   to    particular    disabilities 
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which  either  prevent  or  i  estrain 
them  from  exercising  certain 
rights,  powers,  privileges,  and 
functions,  which  natural  per- 
sons may  enjoy  and  exercise  ; 
these  disabilities  arise  either 
from  their  corporate  character 
or  they  are  imposed  by  law. 

365.  In  consequence  of  the 
disabilities  whicn  arise  from 
their  corporate  character,  they 
can  neither  be  tutors  nor  cura- 
tors, nor  can  they  take  part  in 
meetings  of  family  councils  ;  * 

They  cannot  be  entrusted 
with  the  execution  of  wills  or 
any  other  administration  which 
necessitates  the  taking  of  an 
oath  or  imposes  personal  re- 
sponsibility. 

They  cannot  be  summoned 
personally,  nor  appear  in  court 
otherwise  than  by  attorney. 

They  cannot  sue  nor  be  sued 
for  assaults,  battery  or  other 
violence  to  the  person. 

They  cannot  serve  as  wit- 
nesses nor  as  jurors  before  the 
courts. 

They  can  neither  be  guardians 
nor  judicial  sequestrators,  nor 
can  they  be  charged  with  any 
other  functions  or  duties  the 
exercise  of  which  might  entail 
imprisonment.—  B.  S.  Q.  5795; 
C.  C.  908. 

366.  The  disabilities  arising 
from  the  law  are  :— 

1.  Those  which  are  imposed 
on  each  corporation  by  its  title, 
or  by  any  law  applicable  to  the 
class  to  which  such  corporation 
belongs ; 

2.  Those  comprised  in  the 
general  laws  of  the  country  re- 
specting mortmains  and  bodies 
corporate,  prohibiting  them 
from  acquiring  immoveable  pro- 
perty or  property  so  reputed, 
without  the  permission  of  the 


crown,  except  for  certain  pur- 
poses only,  and  to  a  fixed 
amount  or  value  ; 

3.  Those  which  result  from 
the    same    general    laws     im- 

f)osing,  for  the  alienation  or 
ivpothecation  of  immoveable 
Property  held  in  mortmain  or 
elonging  to  corporate  bodies, 
particular  formalities,  not  re- 
quired bv  common  law.— C.  C. 
763,  789.  886. 

366a.  All  corporations 
which,  under  the  provisions  of 
their  charters  or  of  the  law, 
cannot  acquire  real  estate  ex- 
cept to  a  limited  amount,  have 
the  right,  whenever  they  dis- 
pose of  or  alienate  any  real 
estate  belonging  to  them,  to  ap 
ply  the  price  thereof  to" the  ac- 
quisition of  other  real  estate, 
and  also  to  receive  the  revenues 
thereof  and  to  employ  the  same 
for  the  objects  for  which  they 
were  constituted.  —  R.  S,  Q. 
5796. 

367.  All  corporations  are  pro- 
hibited from  carrying  on  the 
business  of  banking  unless  they 
have  ben  specially  authorized 
to  do  so  by  their  title  of  crea- 
tion.-C.  C.  1888. 

CHAPTER  THIRD. 

OF  THE  DISSOLUTION  OF  CORPOR- 
ATIONS AND  THE  LIQUIDATION 
OF  THEIR  AFFAIRS. 

SECTION  I. 

Of  the  Dissolution  of  Color- 
ations. 

368.  Corporations  are  dis- 
solved :— 

1  By  any  act  of  the  legisla- 
ture declaring  their  dissolu* 
v  ion ; 


'  Vide  R.  S.  Q.  5504. 
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2.  By  the  expiration  of   the  !  sutrrioff  ii. 

term  or  the  accomplishment  of  j  „,  ..      T  .      .  .   ..        -  tUm   Ar 
the  object  for  which  thev  were!  %**'  Lyuulahpnof  th >Af- 
formed,  or  the  happening  of  the  I      f"ir*  °f  <****>lv**   corpora- 
condition     attached     to    their       "On*. 
creation;  I      371.  Saving  the  case  of  the 

:i  By  forfeiture  legally  in-  |  voluntary  liquidation  of  joint 
curred;  '  stock    companies,   a   dissolved 

4  By  the  natural  death  of  all  corporation  K  for  the  liquida- 
the  members,  the  diminution1  tion  of  it*  affairs,  in  the  same 
of   their   number,    or    by   any  |  position  as  a  vacant  succession. 


other  cause  of  a  nature  to  in 
terrupt  the  corporate  existence, 
when  the  right  of  succession  is 


The  creditors  and  others  inter- 
ested have  the  same  recourse 
against  the  property  which  be- 


not  provided  for  in  such  eases  :    longed  to  it,  as  may  be  exercised 

5.  By  the  mutual  consent    of    against  vacant  successions  and 
All  the  members,  subject  to  the    the  property  belonging  to  them, 
modifications   and    under    the  ■  —  K.  S.  Q.  57JW. 
circumstances    hereinafter  de  !      372.  In    order   to    facilitate 
termined  ;  •  '  such   recourse,  a  curator   who 

6.  By  voluntary  liquidation'  represents  such  corporation  and 
in  the  cases  by  law  provided.--  ,  is  seized  of  the  property  which 
R.  S.  Q.  5797  ;  C.  C.  ltttt  ;  C.  ( ■.  P.  belonged  to  it,  is  appointed  by 
0H5.  !  the  proper  court  with  the  form- 

369.  Eccl*  *  last  leal  and   sec-    alit  i.  s  observed  in  the  case  of 
ular  corporations  of  a    public    vacant  estates. 
nature,  other  than  those  form-        373.  Such  curator  must   be 
ed  for  the  mutual  assistance  of    sworn:    he     must     give      se- 
their  members,  cannot  lie  dis-  ;  eurity  and  make  an  inventory. 


solved  by  mutual  consent  with 
oat  a  formal  and  le.nl  sur- 
render or  the  authority  of  the 
legislature,  as  the  case  may  be. 
The  same  rule  applies  to 
hanks,  to  railway,  canal,   tele- 


He  must  also  dispose  of  the 
moveables,  and  must  proceed 
to  the  sale  of  the  immoveable 
property,  and  to  the  distribu- 
tion of  the  price  between  the 
cred'tors  and  others  entitled  to 


graph,  toll-bridge  and  turnpike  it,  in  'he  manner  prescribed  for 

companies,    and    generally    to  the  dis-  ussion,  distribution  and 

private  corporations  who  have  division  of  the  property  of  va- 

obtalned  privileges   which   are  cant  estates  to  which  a"  curat qr 

exclusive  or   exceed  those  re-  has  been  appointed,  and  in  the 

suiting  by  law  from  incorpora-  cases  and  with  the  formalities 

tion.  required   by  t lie  Code  of  Civil 

370.    Public        corporations  Procedure.-  C.     C.  (585    et    s.  ; 

formed  for  the  mutual  assist-  C.  (\  P.  i>N>,  l*fl>. 
ancc    of  their    members,     and        373^.  In  the  case  of  the  vol- 

those  of  a  private  nature  not  untary   liquidation  of   a   joint 

included  in  the  preceding  art-  stock-  company,  one  or  more  ii- 

icle,   may  be  dissolved  by  mu-  quidators  are 'appointed  in  the 

tual  consent,  on  conforming  to  manner  required  by  la  * ,  for  the 

the  conditions  which  may  have  purpose  of  winding  up  the  af- 

been  specially  imposed  on  them,  fairs    and   of  distributing    the 

and  saving  the  rights  of  third  assets     of      the     company, 

parties.  —  K.  S.  Q.  5709.  4  ^ 


50 


BOOK     SECOND. 

OF  PROPERTY,  OF  OWNERSHIP  AND  OF  ITS 
DIFFERENT  MODIFICATIONS. 


TITLE    FIRST. 

OF  THE  DISTINCTION  OF  THINGS. 


374.  All  property,  incorpor- 
eal,   as   well   as   corporeal,   is  I 
moveable  or  immoveaDle.— C.  N. 
516. 

CHAPTER  FIRST 

OF  IMMOVEABLES. 

375.  Property  is  immove- 
able, either  by  its  nature,  or  by 
its  destination,  or  by  reason  of 
the  object  to  which  it  is  attach- 
ed, or  lastly  by  determination 
of  law.— C.  J*.  517. 

376.  Lands  and  buildings  are 
immoveable  by  their  nature. — 
C.  N.  518. 

377.  Windmills  and  water- 
mills,  built  on  piles  and  form- 
ing part  of  the  building,  are 
also  immoveable  by  their 
nature  when  they  are  con- 
structed for  a  permanency.— 
C.  N.  519. 

378.  Crops  uncut  and  fruits 
unplucked  are  also  immove- 
able. 

According  as  grain  is  cut  and 
as  fruit  is  plucked,  they  become 
moveable  in  so  far  as  regards 
the  portion  cut  or  plucked. 
The  same  rule  applies  to  trees  ; 
they  are  immoveable  so  long  as 
they  are  attached  to  the 
ground  bv  their  roots  and  they 


become  moveable    as  soon    as 
they  are  felled.— C.  N.  520. 

379.  Moveable  things  which 
a  proprietor  has  plfeeed  on  his 
real  property  for  a  permanency 
or  which  he  has  incorporated 
therewith,  are  immoveable  by 
their  destination  so  long  as 
they  remain  there. 

Thus,  within  these  restric- 
tions, the  following  and  other 
like  objects  are  immoveable  : 

1.  Presses,  boilers,  stills, 
vats  and  tuns ; 

2.  All  utensils  necessary  for 
working  forges,  paper-mills 
and  other  manufactories  ; 

Manure,  and  the  straw  and 
other  substances  intended  for 
manure,  are  likewise  immove- 
able by  destination.— C.  N.  523. 

380.  Those  things  are  con- 
sidered as  being  attached  for  a 
permanency  which  are  placed 
by  the  proprietor  and  fastened 
with  iron  and  nails,  imbedded 
in  plaster,  lime  or  cement,  or 
which  cannot  be  removed  with- 
out breakage,  or  without  de- 
stroying or  deter' orating  that 
part  of  the  property  to  which 
they  are  attached. 

Mirrors,  pictures  and  other 
ornaments  are  considered  to 
have  been  placed  permanently 
when  without  them  the  part  of 
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the  room  they  cover  would 
remain  incomplete  or  imperfect. 
-C.  X.  S25. 

381.  Rights  of  emphyteu- 
sis, of  usufruct  of  immove- 
able things,  of  use  and  habit- 
ation, servitude*  and  rights  of 
actions  which  tend  to  obtain 
possession  of  an  immoveable. 
are  immoveable  by  reason  of 
the  objects  to  which  they  are 
attached. -C.X.  52B. 

882.  All  moveable  property, 
of  which  the  law  ordains  or 
authorizes  the  realization,  be- 
comes immoveable  by  deter- 
mination of  law,  either  absol- 
utely or  for  certain  purposes. 

The  law  declares  to  be  im- 
moveable the  capital  of  un- 
redeemed constituted  rents 
that  were  created  before  the 
promulgation  of  this  code,  as 
also  all  moneys  produced  by 
the  redemption  during  their 
minority  of  constituted  rents 
belonging  to  minors. 

The  same  rule  applies  to  all 
sums  accruing  to  a  minor  from 
the  sale  of  hi*  immoveables  dur- 
ing his  minority,  which  sums 
remain  immoveable  so  long  as 
the  minority  lasts. 

The  law  declares  to  be  im- 
moveable all  sums  given  by  as 
cendao ts  to  theirchildren, in  con- 
templation of  marriage,  to  tie 
used  in  the  purchase  of  real 
estate  or  to  remain  as  private 
property  to  them  only  or  to  them 
and  to  their  children.— C.  G. 
1385  et  8. 

CHAPTER  SECOXD. 

OF  MOVEABLES. 

383.  Property,  is  moveable 
by  its  nature  or  by  determin- 
ation of  law. — C.X.  527. 

384.  All  bodies  which  can 
be  moved  from  one  place    to 


.  i 


another,  either  by  themselves, 
as  animals,  or  by  extrinsic 
force,  as  inanimate  things,  are 
moveable  by  nature.— C.X.  528. 

38B.  Boats,  scows,  ships, 
floating  mil  Is  and  floating 
baths,  and  generally  all  manu- 
factories not  built  on  piles  and 
not  forming  part  of  the  realty, 
are  moveable.  -C.N.  531. 

380.  Materials  arising  from 
the  demolition  of  a  building, 
or  of  a  wall  or  other  fence, 
and  those  collected  for  the  con- 
struction of  a  new  one,  are 
moveable  so  long  as  they  are 
not  used. 

But  things  forming  part  of  a 
building,  wall  or  fence,  and 
which  are  onlv  temporarily 
separated  from  it,  do  not  cease 
to  be  immoveable  so  long  as 
thev  are  destined  to  be  placed 
back  again.  -  -C.N.  532. 

387.  Those  immoveables  are 
moveable  by  determination  of 
law,  of  which  the  law  for  cer- 
tain purposes  authorizes  the 
mobilization,  so  are  all  oblig- 
ations and  actions  respecting 
moveable  effects,  including 
debts  created  or  guaranteed  by 
the  province  or  by  corporat  ions, 
also,  all  shares  or  interests  in 
finaicial,  commercial  or  manu- 
facturing companies,  although 
such  companies,  for  .the  pur- 
poses of  their  business,  should 
own  immoveables.  These  im- 
moveables are  reputed  to  be 
moveable  with  regard  to  each 
partner,  only  so  long  as  the 
company  lasts.— C.X.  529;  C.C. 
1390  ets.,  1470. 

388.  [Constituted  rents  and 
all  other  perpetual  or  life  rents, 
are  also  moveable  by  determina- 
tion of  law  ;  saving  those  re- 
sult ingfrom  emphyteusis,  which 
are  immoveable.]    (\  X.529. 

389.  No  ground  rent,  or  other 
rent,  affecting  real  estate,  can 
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be  created  for  a  term  exceeding 
ninety -nine  years,  or  the  lives 
of  three  persons  const  cutively. 

These  terms  having  expired, 
the  creditor  of  any  such  rent 
may  exact  the  capital  of  it. 

Such  rents  although  created 
for  ninety  nine  years,  or  for  the 
lives  of  three  persons,  are,  at  all 
times,  redeemable,  at  the  option 
of  the  debtor,  in  the  same 
manner  As  constituted  rents  to 
which  they  are  assimilated. — 
C.  N.  530 ;  C  C.  1787  et  s. ;  1903. 

390.  It  is  nevertheless  com- 

J>etent  for  the  parties  to  stipu- 
ate,  in  the  title  creating  these 
rents,  that  they  shall  be  re- 
deemed at  a  certain  time  agreed 
upon,  which  cannot  exceed 
tnirty-  years  ;  every  stipulation 
extending  this  term  being  null 
with  regard  to  the  excess.— 
C.  N.  530. 

391.  All  ground-rents,  or 
other  rents,  affecting  real  e- 
state,  created  heretofore,  for  a 
term  exceeding  ninety-nine 
years  or  the  lives  of  three  per- 
sons, are  redeemable  at  the 
option  of  the  debtor  or  of  the 
possessor  of  the  immoveable 
charged.— C.  N.  530 ;  C.  C.  2248. 

392.  Rents  created  by  em- 
phyteutic lease  are  not  however 
subject  to  such  redemption,  nor 
those  to  which  the  creditor  has 
only  a  conditional  or  a  limited 
right. 

893.  Where  the  sum  for 
which  the  redemption  of  rents, 
other  than  life-rents,  may  take 
place  is  neither  fixed  bv  law  nor 
validly  agreed  upon,  the  rents 
are  redeemed  by  the  repayment 
of  the  original  price  in  capital, 
or  of  the  value  in  money  put  by 
the  parties  upon  the  things 
which  formed  the  consideration 
of  the  rents  so  created     If  such 


price  or  such  value  do  not  ap« 

gear,  the  redemption  is  effected 
y  the  payment  of  a  sum  suffi- 
cient to  produce  a  like  rent  for 
the  future,  at  the  legal  rate  of 
interest  at  the  time  of  the  re- 
demption . 

Special  provisions  concerning" 
the  redemption  of  the  rents  sub- 
stituted  for  seigniorial  rights* 
are  contained  in  chapter  forty- 
one  of  the  Consolidated  Statutes 
for  Lower  Canada.1— C.  N.  580. 

394.  Life-rents  and  other 
temporary  rents,  at  the  termin- 
ation of  which  no  reimburse- 
ment of  the  capital  is  to  take 
place,  are  not  redeemable  at  the 
option  of  either  of  the  parties- 
alone. 

In  the  twelfth  title  of  the 
third  book,  a  mode  is  provided 
for  the  redemption  of  life  rents* 
when  it  takes  place  forcibly 
under  judicial  proceedings. 

Temporary  rente,  other  than- 
life-rents,  and  not  subject  to  re- 
imbursement of  the  capital,  are 
estimated,  in  like  ease,  in  the 
same  manner  as  life-rents. — 
C.C.  1914  et  s. ;  CC.P.803. 

395.  The  word  "  moveables  '* 
employed  alone  in  any  law  or 
act  does  not  comprise  money, 
precious  stones,  debts  due, 
books,  medals,  scientific,  arti>t- 
ic  or  mechanical  instruments, 
body-linen,  horses,  carriages, 
arms,  grain,  wines,  hay  and 
other  provisions,  nor  stock  in 
trade.— C.  N.  533 

396.  The  word  "furniture" 
comprises  only  the  moveabh  s 
which  are  destined  to  furnish 
and  ornament  apartments,  such 
as  tapestry,  beds,  seats,  mir- 
rors, clocks,  tables,  china  and 
other  objects  of  a  like  kind. 

It  also  comprises  pictures  and 
statues,  but    no  collections  Qt 


Vide  R.  S.  Q.  5605  et  8. 
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pictures  which  are  in  galleries 
or  particular  rooms. 

As  regards  china,  likewise, 
only  that  which  forms  part  of 
the  decoration  of  a  room  comes 
under  the  denomination  of  fur- 
niture,— C.  X.  SIM. 

397  The  expressions  "  move- 
able property,    and  M  moveable 
things/     comprise     generally 
whatever  is  reputed  moveable  ; 
according  to  the    rules    above ; 
established. 

In  the  sale  or  the  gift  of  a 
"furnished  house,**    the    word  , 
44  furnished  "comprises  no  other 
moveables    than    furniture,1 
-C.  N.  535. 

39H  The  sale  or  gift  of  a 
house,  with  all  that  it  contains, 
does  nob  comprise  ready  money, 
nor  debts  due  or  ot  her  righ  ts  the 
titles  to  which  happen  to  be  in 
the  house.  It  comprises  all 
other  moveable  effects.— C  X. 
536. 

CHAPTER  THIRD 

OK  PROPERTY  IN  ITS  RKT.ATIONS 
WITH  THOSE  TO  WHOM  IT  BE- 
IX>NOS  OR  WHO  POSSKSS  IT. 

I 

399.  Property  belongs  either 
to  the  crown,  or  to  municipal- 
ities or  other  corporations,  or 
to  individuals.  ' 

That  of  the  first  kind  is  gov- 
erned by  public  or  administra- 
tive law. 

That  of  the  second  is  subject,  , 
in  certain  respects  as  to  its  ad- 
ministration, its  acquisition 
and  its  alienation,  to  certaiu 
rules  and  formalities  which  -ov 
peculiar  to  it. 


As  to  individuals,  they  have 
the  free  disposal  of  the  things 
belonging  to  them,  under  the 
modifications  established  by 
law.-C.  N.537. 

400.  Roads  and  public  ways 
maintained  by  the  state,  navig- 
able and  float  able  rivers  and 
streams  and  their  banks,  the 
sea-shore,  lands  reclaimed  from 
the  sea,  ports,  harlwrsand  road- 
steads and  generally  all  those 
portions  of  territory  which  do 
not  constitute  private  property, 
are  considered  as  being  de- 
pendencies of  the  crown  do- 
main. — C.  N.  538;  C.  C.  421,  424, 
427,  589,  2213. 

401.  All  estates  which  are 
vacant  or  without  an  owner, 
and  those  of  persons  who  die 
without  representatives  or 
whose  succession  is  abandoned, 
belong  to  the  crown.  -C.  N. 
530 ;  C.  C  584,  tiOB,  ($37,  2210. 

4C)2.  The  gates,  walls,  ditches 
and  ramparts  of  military  places 
and  of  fortresses  also  belong  to 
the  crown.    (J.  X.  540. 

403.  The  same  rule  applies 
to  the  lands,  fortifications  and 
ramparts  of  places  which  are  no 
longer  used  for  military  pur- 
poses; they  belong  to  the  crown, 
if  they  have  not  been  validly 
alienated.— 0.  X.  541. 

404.  The  property  of  muni- 
cipalities and  other  corporations 
is  that,  to  which  these  bodies 
have  an  acquired  right.— C.  N. 
542. 

405.  A  person  may  have  on 
property  either  aright  of  owner 
ship,  or  a  simple  ri   lit  of  enjoy- 
ment, or  a  servitude   to  exer- 
cise. -C.  X.  543. 
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406.  Ownership  is  the  right 
of  enjoying  and  of  disposing  of 
things  in  the  most  absolute 
manner,  provided  that  no  use 
be  made  of  them  which  is  pro- 
hibited by  law  or  by  regula- 
tions. — C.  N.  544. 

407.  No  one  can  be  com- 
pelled to  give  up  his  property, 
except  for  public  utility  and  in 
consideration  of  a  just  indem- 
nity previously  paid.—  C.  N. 
545  ;  a  C.  1589  et  s. 

408.  Ownership  in  a  thing, 
whether  moveable  or  immove- 
able, gives  the  right  to  all  it 
produces,  and  to  all  that  is 
joined  to  it  as  an  accessory 
whether  naturally  or  artifi- 
cially. This  right  is  called  the 
right  of  accession.— C.  N.  546. 

CHAPTER  FIRST. 

OF    THE     RIGHT     OF    ACCESSION 

OVER  WHAT  IS  PRODUCED 

BY  A  THING. 

4O0.  The  natural  and  indus- 
trial fruits  of  the  earth,  civil 
fruits,  and  the  increase  of  ani- 
mals belong  to  the  proprietor 
by  right  of  accession.— C.  N. 
547 ;  C.  C.  448  et  s. 

410.  The  fruits  produced  by 
a  thing  only  belong  to  the  pro- 
prietor, subject  to.  the  obliga- 
tion of  restoring  the  cost  of  the 
ploughing,  tilling  and  sowing 
done  by  third  persons. — C.  N. 
548  ;  C.  C.  450,  2010. 

411.  A  mere  possessor  only 
acquires  the  fruits  in  the  case 
of  his  possession  being  in  good 
faith ;  otherwise  he  is  obliged 


to  give  the  produce  as  well  as 
the  thing  itself  to  the  proprie- 
tor who  claims  it. 

A  possessor  in  good  faith  is 
not  bound  to  set  off  the  fruits 
against  improvements  for 
which  he  has  a  right  to  be  re- 
imbursed.—C.  N.  549;  C.  C.  107, 
417. 

412.  A  possessor  is  in  good 
faith  when  he  possesses  in  vir- 
tue of  a  title  the  defects  of 
which  as  well  as  the  happen- 
ing of  the  resolutory  cause 
which  puts  an  end  to  it  are 
unknown  to  him.  Such  good 
faith  ceases  only  from  the 
moment  that  these  defects  or 
the  resolutory  cause  are  made 
known  to  him  by  proceedings 
at  law.— C.  N.  550  ;  C.  C.  2202. 

CHAPTER  SECOND*. 

OF  THE  RIGHT  OF  ACCESSION 
OVER  WHAT  BECOMES  UNITED 
AND  INCORPORATED  WITH  A 
THING. 

413.  Whatever  becomes 
united  to  or  incorporated  with 
a  thing  belongs  to  the  proprie- 
tor, according  to  the  rules  here- 
inafter established.— C.  N.  551. 

SECTION  I. 


Of  the  Right  of  Accession 
Relation  to  Immoveable 
Property. 


in 


414.  Ownership  of  the  soil 
carries  with  it  ownership  of 
what  is  above  and  what  is 
below  it. 
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The  proprietor  may  make  up- 
on the  soil  any  plantations  or 
buildings    he     thinks    proper, 
saving  the    exceptions    estab- 1 
lishedin  the  title  Of  Real  Ser-  \ 
vitudes. 

He  may  make  below  it  any 
buildings   or    excavations     ho | 
thinks  proper,  and  draw  from 
such  excavations  any  products  ' 
they    may   yield,     saving    the  ■ 
modifications    resulting    from 
the  laws  and  regulations  relat- 
ing to  mines,  and  the  laws  and 
regulations  of    police.— C.    N. 
651 

415.  AH  buildings,  planta- 
tions and  works  on  any  land  or 
underground,  are  presumed  to 
have  been  made  by  the  proprie- 
tor at  his  own  cost,  and  to  be- 
long to  him,  unless  the  con- 
trary is  proved  ;  without  pre- 
judice to  any  right  of  property, 
either  in  a  cellar  under  the  | 
building  of  another  or  in  any 
other  part  of  such  building, 
which  a  third  party  may  have 
acquired  or  may  acquire  by 
prescription. — C.N.  553. 

416.  The  proprietor  of  the 
soil  who  has  constructed  build- 
ings or  works  with  materials 
which  do  not  belong  to  him, 
must  pay  the  value  thereof  ;  he 
may  also  be  condemned  to  pay 
damages,  if  there  be  any,  out 
the  proprietor  of  the  materials 
has  no  right  to  take  them  away. 
— C.  N.  554. 

417.  When  improvements 
have  been  made  by  a  possessor 
with  his  own  materials,  the 
right  of  the  proprietor  to  such 
improvements  depends  on 
their  nature  and  the  good  or 
bad  faith  of  such  possessor. 

If  they  were  necessary,  the 
proprietor  of  the  land  cannot 
have  them  taken  away  ;  he 
must,  in  all  cases,  pay  what 
they  cost,  even  when  they  no 


longer  exist ;  saving,  In  the 
case  of  bad  faith,  the  compen- 
sation of  rents,  issues  and  pro- 
fits. 

If  they  were  not  necessary, 
and  were  made  by  a  possessor 
in  good  faith,  the  proprietor  is 
obliged  to  keep  them,  if  they 
still  exist,  and  to  pay  either 
the  amount  they  cost  or  that  to 
the  extent  of  which  the  value 
of  the  land  has  been  aug- 
mented. 

If,  on  the  contrary,  the  pos- 
sessor were  in  bad  faith,  the 
proprietor  ha*  the  option  either 
of  keeping  them,  upon  paying 
what  they  cost  or  tneir  actual 
value,  or  of  permitting  such 
possessor,  if  tne  latter  can  do 
so  with  advantage  to  himself 
and  without  deteriorating  the 
land,  to  remove  them  at  his 
own  expense;  otherwise,  in 
each  case,  the  improvements 
belong  to  the  owner,  without 
indemnification  ;  the  owner 
may,  in  everv  case,  compel  the 
possessor  in  bad  faith  to  remove 
them.-C.  C.  411,  462,  582,  729, 
958,  1546,  1040. 

41H.  In  the  case  of  the  third 
paragraph  of  the  preceding 
article,  if  the  improvements 
made  by  the  possessor  be  so  ex- 
tensive and  costly  that  the 
owner  of  the  land  cannot  pay 
for  them,  lie  may,  according  to 
the  circumstances  and  to  the 
discretion  of  the  court,  compel 
the  possessor  to  keep  the  pro- 
perty, and  to  pay  the  estimated 
value  of  it. 

419.  In  case  the  party  in 
possession  is  forced  to  give  up 
the  immoveable  upon  which  he 
has  made  improvements  for 
which  he  is  entitled  to  be  reim- 
bursed, he  has  a  risen  t  to  retain 
the  property  until  such  reim- 
bursement is  made,  without 
prejudice  to  his    personal    re- 
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course  to  obtain  repayment ; 
saving  the  case  of  surrender  in 
any  hypothecary  action,  which 
is  specially  provided  for  in  the 
£itle  Of  Privileges  and  Hypo- 
thecs*—C.  N.  565 :  C.  C.  441,  732, 
1546»  1539.  2072. 

420.  Deposits  of  earth  and 
augmentations  which  are 
gradually  and  imperceptibly 
formed  on  land  contiguous  to  a 
stream  or  river  are  called  allu- 
vion. 

Whether  the  stream  or  river  is 
or  is  n  t  navigable  or  floatable, 
the  alluvion  which  is  produced 
becomes  the  property  of  the 
owner  of  the  adjacent  land, 
subject  in  the  former  case,  to 
the  obligation  of  leaving  a  foot- 
road  or  tow-path.— C.  N.  556  ; 
C.  C.  507. 

421.  As  to  ground  left  dry 
by  running  water  which  in- 
sensibly withdraws  from  one  of 
its  banks  by  bearing  in  upon 
the  other,  the  proprietor  of  the 
uncovered  ground  gains  such 
ground,  and  the  proprietor  of 
the  opposite  bank  cannot  re- 
claim the  land  he  has  lost. 

This  right  does  not  exist  as 
regards  land  reclaimed  from 
the  sea,  which  forms  ;  art  of  the 
public  domain. — C.  X.  557;  C.  C. 
4>0. 

422.  Alluvion  does  not  take 
place*  on  the  borders  of  lakes 
and  ponds  which  are  private 
property  ;  neither  the  proprietor 
of  the  lake  nor  the  proprietor 
of  the  adjacent  land  gains  or 
loses  in  consequence  of  the 
waters  happening  to  rise  or  fall 
above  or  below  their  ordinary 
level.— C.  N.  558. 

423.  If  a  river  or  stream, 
whether  navigable  or  not,  carry 
away  by  a  sudden  force  a  con- 
siderable and  distinguishable 
part  of  an  adjacant  Held  and 
bear  it  towards  a  lower  qv  op- 


posite bank,  the  proprietor  of 
the  part  carried  away  may  re- 
claim it ;  but  he  is  obliged,  on 
pain  of  forfeiting  his  right,  to 
do  so  within  a  year,  lo  be  reck- 
oned from  the  possession  taken 
of,  it 'by  the  proprietor  of  the 
lajid  to  which  it  has  been 
united.— C.  N.  559. 
t/424.  Islands,  islets  and 
deposits  of  earth  formed  in  the 
beds  of  navigable  and  floatable 
rivers  and  streams  belong  to 
the  crown,  if  there  be  no  title 
to  the  contrary.— C.N.  560;  C.C. 
4C0. 

425.  Islands  and  deposits  of 
earth,  which  are  formed  in 
rivers  which  are  not  navigable 
or  floatable  belong  to  the  pro* 
prietors  of  the  banks  on  the 
side  where  the  island  is  formed. 
If  i  he  island  be  not  formed  on 
one  side  only,  it  belongs  to  the 
proprietors  of  the  banks  on 
both  sides,  divided  by  a  line 
supposed  to  be  drawn  in  the 
middle  of  the  river.— C.N.  561 ; 
C.C.  458. 

\Ai20.  it  a  river  or  stream,  by 
forming  a  new  branch,  cut  and 
surround  the  held  of  a  pro- 
prietor contiguous  to  it,  and 
thereby  form  an  island,  the 
proprietor  retains  the  property 
of  his  field,  although  the  island 
be  formed  in  a  navigable  or 
float  able  river  or  stream. — C .  N . 
562. 

427 .  If  a  navigable  or  float- 
able river  or  stream  abandon 
its  course  to  take  a  new  one, 
the  former  bed  belongs  to  the 
crown.  If  the  river  be  not 
navigable  <<r  floatable,  the  pro- 
prietors of  the  land  newly  occu- 
pied t  ke  as  an  indemnity  the 
ancient-  bed,  each  in  proportion 
to  the  land  which  has  been 
taken  from  him;— C.  N.  563; 
C.C.  400. 

428,  Pigeons,    rabbits    and 
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rtsh  which  go  into  another  dove- 
cot, warren  or  pond  become  the 
property  of  him  to  whom  such 
pond,  warren  or  dove-cot  be- 
longs, provided  they  have  not 
been  attracted  there  by  fraud 
or  artifice. 

Bees  living  in  a  state  of  free- 
dom are  the  property  of  the 
*  person  discovering  them, wheth- 
er or  not  he  be  proprietor  of 
the  land  on  which  they  have 
established  themselves. 

Whenever  a  swarm  of  bees 
leaves  a  hive,  the  proprietor 
may  reclaim  them,  ho  long  as 
he  can  prove  his  right  of  prop 
erty  therein,  and  he  is  entitled 
to  take  possession  of  them  at 
any  place  on  which  they  may 
settle,  even  if  such  place  be  on 
the  land  ot  another  person, 
provided,  however,  that  he 
notify  the  proprietor  of  such  j 
land  before  nan  d  and  eompens-  j 
ate  him  for  all  damages,  and 
unless  the  swarm  settles  in  a 
hive  which  is  already  occupied, 
in  which  cases  the  proprietor 
loses  all  right  of  property  in 
such  swarm. 

If  the  proprietor  of  a  swarm 
of  bees  declines  to  follow  such 
swarm    and     another     person  I 
undertakes  the    pursuit,  such  | 
other    person     is    .substituted , 
in  the  rights  of  the  proprietor, 
and  every  swarm  which  is  not 
folio  wed  becomes  the  property 
of  the  proprietor  of  t he  land  on 
which  it  settles,  without  regard 
to   the   place     from     which     it 
came. 

Any  unpursued  swarm  which 
lodges  on  any  property  what- 
soever, without  settling  there- 
on, may  be  secured  by  the  first 
comer;  unless  the  proprietor  of 
the  land  objects.  —  K .  S .  Q  5800 ; 
C.N.  5&4. 


RKCTION    H. 

Of  the.  Right  of  Access  ton   in 

Relation  to  Moveable 

Property. 

420.  The  right  of  accession 
when  it  has  for  its  object  two 
moveable  things,  belonging  to 
two  different  owners  is  en- 
tirely subordinate  to  the  prin- 
ciples of  natural  equity. 

The  following  rules,  which 
are  obligatory  in  the  cases 
where  they  apply,  serve  as  ex- 
amples in* the  cases  not  pro- 
vided for,  according  to  circum^ 
stances.    (\  N.  otto. 

480.  When  two  things  be- 
longing to  different  owners 
have  been  united  so  as  to  form 
a  whole,  although  they  are 
separable  and  one  can  subsist 
without  the  other,  the  whole 
belongs  to  the  owner  of  the 
thing  which  forms  the  princi* 
pal  part,  subject  to  the  obliga- 
tion of  paying  the  value  of  ihe 
other  thing  to  him  to  whom  it 
belonged.     C.  X.  Sflfl. 

481.  That  part  is  reputed  to 
be  the  principal  one  to  which 
the  other  has  been  united  only 
for  the  use,  ornament  or  com- 
pletion of    the    former.- C.  N. 

m. 

482.  However,  when  the 
thins?  united  is  much  more 
val  liable  than  the  principal 
thing,  and  has  been  employed 
without  the  knowledge  of"  its 
owner,  he  may  require  that  the 
thing  so  united  be  separated  in 
order  to  be  returned  to  him,  al- 
though the  thing  to  which  it 
has  been  joined  may  thereby 
suffer  some  iniury.—  C.  N.  508, 

438.  If  of  two  things  united 
so  as  to  form  a  whole,  one  can- 
not be  considered  as  the  access- 
or v  of  the  other,  the  more  valu- 
able, or,  if  the  values  be  nearly 
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equal,  the  more  considerable  in 
bulk  is  deemed  to  be  the  princi- 
pal.— C.  N.  560. 

434.  If  an  artisan  or  any 
other  person  have  made  use  of 
any  material  which  did  not  be- 
long to  him  to  form  a  thing  of 
a  new  description,  whether  the 
material  can  resume  its  previous 
form  or  not,  he  who  was  the 
owner  of  it  has  the  right  to  de- 
mand the  thing  so  formed,  on 
paying  the  price  of  the  work- 
manship.—C.  N.  570. 

435.  If,  however,  the  work- 
manship be  so  important  that 
it  greatly  exceeds  the  value  of 
the  material  employed,  it  is 
then  considered  as  the  princi- 
pal part,  and  the  workman  has 
a  right  to  retain  the  thing,  on 
paying  the  price  of  the  material 
to  the  proprietor.— C.  N.  571. 

436.  when  a  person  has 
made  use  of  materials  which  in 
part  belonged  to  him  and  in 
part  did  not,  to  make  a  thing  of 
a  different  kind,  without  either 
of  the  two  materials  being  en- 
tirely destroyed,  but  in  such  a 
way  that  they  cannot  be  sepa- 
rated without  inconvenience, 
the  thing  is  common  to  the  two 
proprietors,  in  proportion,  as 
respects  the  one,  to  the  mate- 
rial belonging  to  him,  and  as 
respects  the  other,  to  the  mat- 
erial belonging  to  him  and  to 
the  price  of  the  workmanship. 
— C.  N.  572. 

437.  When  a  thing  has  been 
formed  by  the  admixture  of 
several  materials  belonging  to 
different  proprietors,  but  of 
which  neither  can  be  looked 
upon  as  the  principal  matter, 
if  the  materials  can  be  separ- 
ated, the  owner,  without 
whose  knowledge  the  materials 
have  been  mixed,  may  demand 
their  division. 

If  the   materials   cannot   be 


separated  without  inconven- 
ience, the  parties  acquire  the 
ownership  of  the  thing  in  com- 
mon, in  proportion  to  the  quan- 
tity, quality  and  value  of  the 
materials  belonging  to  each. — 
C.  N.  473. 

438.  If  the  material  belong- 
ing to  one  of  the  proprietors  be 
much  superior  in  Quantity  and  „ 
price,  in  that  case  the  proprietor 
ot  the  material  of  superior 
value  may  claim  the  thing  pro- 
duced by  the  admixture,  on 
paying  to  the  other  the  value  of 
nis  material.-  C.  N.  574. 

439.  When  the  thing  re- 
mains in  common  among  the 
proprietors  of  the  materials 
from  which  it  is  made,  it  must 
be  disposed  of  by  licitation  for 
the  common  benefit,  if  any  one 
of  them  demand  it.— C.  N.  575  ; 
C.  C.  689,  1562. 

440.  In  all  cases  where  a 
proprietor  whose  material  has 
been  emploved  without  his  con- 
sent, to  make  a  thing  of  differ- 
ent description,  may  claim  the 
proprietorship  of  such  thing, 
he  has  the  choice  of  demanding 
the  restitution  of  his  material 
in  the  same  kind,  quantity, 
weight,  measure,  and  quality, 
or  its  value.— C.  N.  576. 

441.  Whoever  is  bound  to 
give  back  a  moveable  object 
upon  which  he  has  made  im- 
provements or  additions  for 
which  he  is  entitled  to'be  reim- 
bursed, may  retain  such  object 
until  he  has"  been  so  reimbursed, 
without  prejudice  to  his  per- 
sonal remedy.— C.  C.  419,  1994, 
s.  4,  2001. 

442.  Persons  who  have  em- 
ployed materials  belonging  to 
others  and  without  their  con- 
sent, may  be  condemned  to  pay 
damages  if  any  there  be.— C.  N. 
577. 
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CHAPTER  FIRST 

OF  USUFRrCT. 

448.  Usufruct  is  the  right  of 
enjoying  things  of  which  an- 
other has  the  ownership,  as 
the  proprietor  himself,  but  sub- 
ject to  the  obligation  of  pre- 
serving the  Hubstance  thereof. 
-C.  N.  578  ;  C.  C.  928,  2203. 

444.  Usufruct  may  l>e  estab- 
lished by  law,  or  by  the  will  of 
aman.—C.  N.  579. 

445.  Usufruct  may  be  estab- 
lished purely  or  conditionally, 
and  may  commence  at  once  or 
from  a  certain  day.— C.  N.  580. 

446.  It  may  be  established 
upon  property  of  all  kinds, 
moveable  or  immoveable . 
— C.  N.581;  C.  C.  381. 

SECTION  I. 

Of  the  Rights  of  the  Usufruc- 
tuary. 

s 

447.  The  usufructuary  has 
the  right  to  enjoy  every  kind  of 
fruits,  whether  natural,  indus- 
trial or  civil,  which  the  thing 
subject  to  the  usufruct  can 
produce.—  C.  N.  582. 

448.  Natural  fruits  are  those 
'which  are  the  spontaneous  pro- 
dace  of  the  soil.      The  produce 
and  the  increase  of  animals  are  ' 
also  natural  fruits.  \ 

The  industrial   fruit   of  the  ' 
soil  are  those  obtained  by  the 
cultivation  or  working  thereof.  , 
— C.  N.  583;  C.C.  478. 

449.  Civil  fruits  are  the  rent 
of  houses,  interest  of  sums  due  , 


and  arrears  of  rents.  The  rent 
due  for  the  lease  of  farms  is 
also  included  in  the  class  of 
civil  fruits.— C.  N.  5M. 

450.  Natural  and  industrial 
fruits  attached  by  branches  or 
roots,  at  the  moment  when  the 
usufruct  is  open,  belong  to  the 
usufructuary. 

Those  in  the  same  condition 
at  the  moment  when  the  usu- 
fruct ceases  belong  to  the  pro- 
prietor, without  recompense  on 
either  side  for  ploughing  or 
sowing,  but  also  without  pre- 
judice to  the  portion  of  the 
fruits  which  may  be  acquired 
by  a  farmer  on  shares,  if  there 
be  one  at  the  commencement  or 
at  the  termination  of  the  usu- 
fruct -C.  N.  585;  C.  C.  1453. 

451.  Civil  fruits  are  con- 
sidered to  be  acquired  day  by 
day,  and  belong  to  the  usufruc- 
tuary in  proportion  to  the  du  a- 
tion  of  his  usufruct. 

This  rule  applies  to  rent  from 
the  lease  of  farms,  as  it  does  to 
the  rent  of  houses  and  to  other 
civil  fruits.— C.  N.  588. 

4  52.  If  the  usufruct  comprise 
things  which  cannot  be  used 
without  being  consumed,  such 
as  money,  grain,  liquors  the 
usufructuary  has  the  right  to 
use  them,  but  subject  to  the 
obligation  of  paying  back  others 
of  like  quantity,  quality  and 
value,  or  their  equivalent  in 
money,  at  the  end  of  the  usu- 
fruct.—C.  N.  587. 

453.  The  usufruct  of  a  life- 
rent give*?  also  to  the  usufruct- 
uary, during  the  period  of  his 
usufruct,  the  right  to  retain  the 
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whole  of  the  payments  that  lie 
has  received  as  payable  in  ad- 
vance, without  being  obliged  to 
make  any  restitution.— C.  X. 
588;  C.  C.  1910. 

454.  If  the  usufruct  comprise 
things  which,  without  being 
at  once  consumed,  deteriorate 
gradually  by  use,  as  linen  or 
furniture,  the  usufructuary  has 
the  right  to  use  them  for  the 
purpose  for  which  they  are 
destined,  and,  at  the  end  of  the 
usufruct,  he  is  only  obliged  to 
restore  them  in  the  condition 
in  which  they  may  be,  and  not 
deteriorated*  by  his  fraud  or 
fault. -C.  N.  589. 

455.  The  usufructuary  can- 
not fell  trees  which  grow  on 
the  land  subject  to  the  usu- 
fruct. Whatever  he  may  re- 
quire for  his  own  use  must  be 
taken  from  those  which  have 
fallen  accidentally.  If,  how- 
ever, among  the  latter  there  be 
not  a  sufficient  quantity  of  a 
suitable  kind  for  the  repairs  to 
which  he  is  obliged,  and  for  the 
keeping  in  repair  and  the  work- 
ing of  the  estate,  he  has  a  right 
to  fell  whatever  may  be  re- 
quired for  these  purposes,  con- 
formably to  the  usage  of  the 
place,  or  to  the  custom  of  pro- 
prietors ;  he  may  even  fell  trees 
for  fuel,  if  there  be  any  of  the 
kind  generally  used  in  the  local 
ity  for  that  purpose.— 0.  X.  590, 
591,  592,  593. 

456.  Any  fruit  trees  which 
die,  even  those  which  are  up- 
rooted or  broken  by  Occident, 
belong  to  the  usufructuary,  but 
he  is  obliged  to  replace  them  by 
others,  unless  the  larger  pro- 
portion has  been  thus  destroy- 
ed, in  which  case  he  is  not  ob- 
liged to  replace  them.— C.  X. 
594. 

457*  The  usufructuary  may 
enjoy  his  right  by  himself,  or 


lease  it,  and  may  even  sell  it  or* 
dispose  of  it  gratuitously. 

If  he  leases  it,  the  lease  ex- 
pires with  his  usufruct ;  never- 
theless the  farmer  or  the  tenant 
has  a  right  and  may  be  com- 
pelled to  continue  his  enjoy- 
ment during  the  rest  of  the 
year  which  had  been  begun  be- 
fore the  usufruct  expired  ;  sub- 
ject to  the  payment  of  the  rent 
to  the  proprietor.— C,  X.  505. 

458.  Theusufructuaryenjovs 
any  augmentation  caused  by 
alluvion  to  the  land  of  which  he 
has  the  usufruct. 

But  his  right  does  not  extend 
to  islands  formed  during  the 
usufruct  near  the  land  which 
is  subject  to  it  and  to  which 
such  islands  belong. — C.  X  596 ; 
C.  C.  125. 

459.  He  enjoys  all  rights  o* 
servitude,  of  passage,  and  gen* 
erally  all  the  rights  of  the  pro- 
prietor in  tire  same  manner  as 
the  proprietor  himself.— C.  N. 
597;  C.  0.  946. 

4 GO.  Mines  and  quarries  are 
not  comprised  in  the  usufruct 
of  land. 

The  usufructuary  may  never- 
theless take  therefrom  all  the 
materials  necessary  for  the  re- 
pair and  maintenance  of  the 
estate  subject  to  his  right.  If, 
however,  tin  se  quarries,  before 
the  opening  of  the  usufruct, 
have  been  worked  as  a  source  of 
revenue  by  the  proprietor,  the 
usufructuary  may  continue  such 
working  in  the  way  in  which  it 
has  been  begun.— C.  X.  598 ; 
C.  C.  1274. 

461.  The  usufructuary  has 
no  right  over  the  treasure 
found,  during  the  usufruct,  on 
the  land  which  is  subject  to  it. 
-C.  X.  598;  C.  C.  580. 

462.  The  proprietor  cannot, 
by  any  act  of  his  whatever,  in- 
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jure  the  rights  of  the  usufruct- 
uary. 

On  his  side,  the  usufructuary 
cannot,  at  the  cessation  of  the 
usufruct,  claim  any  indemnity 
for  improvements  he  has  made, 
even  when  the  value  of  the 
thing  is  augmented  thereby. 

He  may,  however,  take  away 
the  mirrors,  pictures  and  other 
ornaments  which  he  has  placed 
there,  but  subject  to  the  obliga- 
tion of  restoring  the  property 
to  its  former  condition.— C.  N. 
599 ;  C.  C.  417. 

SECTION   II. 

Of  the  Obligations  of  the  Usu- 
fructuary. 

463.  The  usufructuary  takes 
the  things  in  the  condition  in 
which  tney  are  ;  but  he  can 
only  enter  into  enjoyment  of 
them  after  having  caused  an 
inventory  of  the  moveable 
property,  and  a  statement  of 
the  immoveables  subject  to  the 
right  to  be  drawn  up,  in  the 
presence  of  or  after  due  notice 
given  to  the  proprietor,  unless 
he  is  dispensed  from  doing  eo 
by  the  act  constituting  the 
usufruct,- C.  N.  600;  C.  C.  P. 
1887  et  s. 

464.  He  gives  security  to 
enjoy  the  usufruct  as  a  prudent 
administrator,   unless    the  act 

(  creating  it  exempts  him  from 
so  doing;  nevertheless  the  vend- 
or or  donor  who  has  reserved 
the  usufruct  is  not  obliged  to 
give  security.— C.N.  601  ;  C.  C. 
1454. 

465.  If  the  usufructuary  can- 
not  give  security,  the  immove- 
ables are  leased,  farmed,  or 
sequestrated. 

bums  of  money  comprised  in 
the  usufruct  are  invested;  pro- 
visions,   aud    other    moveable 


things  which  are  consUmmable 
by  use,  are  sold,  and  the  price 
produced  is  likewise  invested. 

The  interest  of  such  sums  of 
money,  and  the  rent  from  leases 
belong  in  these  cases  to  the 
usufructuary.— C.  N.  602;  C.C. 
1455,  1824,  s.  1. 

466.  In  default  of  security 
the  proprietor  may  require  that 
moveable  property  liable  to  be 
ceteriorated  by  use,  be  sold  in 
order  that  the  price  may  be 
invested  and  received  as  in  the 
preceding  article. 

Nevertheless  the  usufructu- 
ary may  demand  and  the  court 
may  grant,  according  to  circum- 
stances, that  a  portion  of  move- 
ables necessary  for  his  use  may 
be  left  to  him  on  the  simple 
security  of  hi*  oath,  and  sub- 
ject to  the  obligation  of  pro- 
ducing them  at  the  expiration 
of  the  usufruct.— G.N.  603, 

467.  The  delay  to  give  secur- 
ity does  not  deprive  the  usu- 
fructuary of  whatever  fruits  he 
is  entitled  to  ;  they  are  due  to 
him  from  the  moment  the  usu- 
fruct is  open.— C.N.  604. 

4  68.  The  usufructuary  is 
only  liable  for  the  lesser  repairs. 
For  the  greater  repairs  the  pro- 
prietor remains  liable  unless 
they  result  from  the  neglect  of 
the  lesser  repairs  since  the 
commencement  of  the  usufruct, 
in  which  c»se  the  usufructuary 
is  also  held  liable.— C.  N.  605; 
C.C.  1459. 

469.  The  greater  repairs  are 
those  of  main  walls  and  vaults, 
the  restoration  of  beams  and 
the  entire  roofs,  and  also  the 
entire  reparation  of  dams,  prop- 
walls  and  fences. 

All  otlier  repairs  are  lesser 
repairs. -C.N.  606. 

470.  Neither  the  proprietor 
nor  the  usufructuary  is  obliged 
to  rebuild  wh  it  has  fallen  into 
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decay  or  what  has  been  de- 
stroyed by  unforeseen  events.— 
C.N.  607. 

471.  The  usufructuary  is 
liable,  during  his  enjoyment, 
for  all  ordinary  charges,  such 
as  ground-rents  and  other 
annual  dues  and  contributions 
encumbering  the  property  when 
the  usufruct  begins. 

He  is  likewise  liable  for  all 
charges  of  an  extraordinary 
nature  imposed  thereupon  since 
that  time,  such  as  assessments 
for  the  erection  and  repair  of 
churches,  public  and  municipal 
contributions  and  other  like 
burthens.  — C.  N.  608,  609 ;  C.  C. 
1458. 

472.  A  legacy  made  by  a  test- 
ator of  a  life-rent  or  alimentary 
pension,  must  be  entirely  paid 
6y  the  universal  legatee  of  the 
usufruct,  or  by  the  legatee  by 
general  title  of  the  usufruct  ac- 
cording to  the  extent  of  his  en- 
joyment, without  any  recourse 
in'either  case.— C.  N.  610. 

473.  A  usufructuary  by  par- 
ticular title  is  not  liable  for  the 
payment  of  any  part  of  the  hered- 
itary debts,  not  even  of  those 
for  which  the  land  subject  to 
the  usufruct  is  hypothecated. 

If  he  be  forced,  in  order  to  re- 
tain his  enjoyment,  to  pay  any 
of  these  debts,  he  has  his  re- 
course against  the  debtor  and 
against  the  proprietor  of  the 
land.-C.  N.  611 ;  C.  C.  735,  886, 
887. 

474.  A  general  usufructuary 
or  a  usufructuary  by  general 
title  must  contribute  with  the 
proprietor  to  the  payment  of  the 
debts  as  follows : 

The  immoveables  and  other 
things  subject  to  the  usufruct 
are  valued,  and  the  contribution 
to  the  debts  is  fixed  in  propor- 
tion to  such  value. 

If  the  usufructuary  advance 


I  the  sum  for  which  the  proprie- 
tor must  contribute,  the  capital 
of  it  is  restored  to  him  at  the 
expiration  of  the  usufruct,  with- 
out interest. 

If  the  usufructuary  will  not 
make  this  advance,  the  proprie- 
tor has  the  choice  either  of  pay- 
ing the  sum,  and  in  such  case 
the  usufructuary  is  obliged  to 

Say  him  the  interest  thereon 
uring  the  continuance  of  the 
usufruct,  or  of  causing  a  suffici- 
ent portion  of  the  property  sub- 
ject to  the  usufruct  to  be  sold. — 
C.  N.  612 ;  C.  C.  876. 

475.  The  usufructuary  is  only 
liable  for  the  costs  of  such  suits 
as  relate  to  the  enjoyment,  and 
for  any  other  condemnations  to 
which  these  suits  may  give  rise. 
— C.  N.  613. 

476.  If  during  the  continu- 
ance of  the  usufruct,  a  third 
party  commit  any  encroach- 
ments on  the  land,  or  otherwise 
attack  the  rights  of  the  proprie- 
tor, the  usufructuary  is  obliged 
to  notify  him  of  it,  and  in  de- 
fault thereof  he  is  responsible 
for  all  the  damage  which  may 
result  therefrom  to  the  proprie- 
tor, in  the  same  manner  as  he 
would  be  if  the  injury  were 
done  by  himself.— C.  N.  614. 

477.  If  an  animal  only  be  the 
subject  of  the  usufruct,  and 
it  perish  without  the  fault  of 
the  usufructuary,  he  is  not 
bound  to  give  back  another,  nor 
to  pay  its  value. — 0.  N.  615. 

478.  If  the  usufruct  be 
created  on  a  herd  or  flock,  and 
it  perish  entirely  by  accident  or 
disease,  and  without  the  fault 
of  the  usufructuary,  he  is  only 
obliged  to  account  to  the  pro- 
prietor for  the  skins  or  their 
value. 

If  the  flock  do  not  perish  entire- 
ly, the  usufructuary  is  obliged 
to   replace  the  animals  which 
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have  perished,  up  to  the  num- 
ber of  the  increase.~C  N.  612. 


SECTION    III. 


Of  the  Termination    of 
frvct. 


Usu- 


479.  Usufruct  ends  by  the 
natural  or  civil  death  of  the 
usufructuary,  if  for  life  ; 

By  the  expiration  of  the  time 
for  which  it  was  granted  ; 

By  the  confusion  or  reunion 
in  one  person  of  the  two  quali- 
ties of  usufructuary  and  of  pro- 
prietor ; 

By  non-user  of  the  right  dur- 
ing thirty  years,  and  by  pre- 
scription acquired  by  third  per- 
sons ; 

By  the  total  loss  of  the  thing 
on  which  the  usufruct  is  estab- 
lished.—C.  N.  617  ;  C.  C.  1462, 
1463. 

480.  Usufruct  n>ay  also  cease 
by  reason  of  the  abuse  the  usu- 
fructuary makes  of  his  enjoy- 
ment either  by  committing 
waste  on  the  property  or  by  al- 
lowing it  to  depreciate  for  want 
of  care. 

The  creditors  of  the  usufruct- 
uary may  intervene  in  con  testa 
tions,  for  the  preservation  of 
their  rights  ;  they  may  offer  to 
repair  the  injury  done  and  give 
security  for  the  future. 

The  courts  may,  according  to 
the  gravity  of  the  circumstan- 
ces, either  pronounce  the  ab- 
solute extinction  of  the  usu- 
fruct, or  only  permit  the  entry 
of  the  proprietor  into  posses- 
sion of  the  object  charged  with 
it,  subject  to  the  obligation  of 
annually  paying  to  the  usufruct- 
uary or  to  his  representatives 
a  fixed  sum,  until  the  time 
when  the  usufruct  shall  cease. 
— C.  N.  618  ;  C.  C.  1031 ,  1464. 

481.  A   usufruct   which    is 


granted  without  term  to  a  cor- 
poration only  lasts  thirty  years. 
-C.  N.  6U). 

482.  A  usufruct  granted  un- 
til a  third  party  reaches  a  cer- 
tain Axed  age.  continues  until 
such  time,  although  the  third 
person  should  die  before  that 
age.— C.  N.  620. 

488.  The  sale  of  a  thing  sub- 
ject to  usufruct  does  not  in  any 
respect  change  the  right  of  the 
usufructuary  ;  he  continues  to 
enjoy  his  usufruct,  unless  he 
has  formally  renounced  it.— C. 
N.  621. 

484.  The  creditors  of  the 
usufructuary  may  have  his  re- 
nunciation annulled,  if  it  be 
made  to  their  prejudice.  — 0.  N. 
622  ;  C.  C.  1032  et  s. 

485.  If  only  a  part  of  the 
thing  subject  to  the  usufruct 
perish,  the  usufruct  continues 
to  exist  upon  the  remainder.— 
C.  N.  623. 

486.  If  the  usufruct  be  e- 
stablished  upon  a  building  only, 
and  such  building  be  destroyed 
by  Are  or  other  accident,  or  fall 
from  age,  the  usufructuary  has 
no  right  to  enjoy  either  the 
ground  or  the  materials. 

If  the  usufruct  be  established 
on  a  property  of  which  the 
building  destroyed  formed 
part,  the  usufructuary  enjoys 
the  ground  and  the  materials.— 
C.  N.  624. 

CHAPTER  SECOND. 

OF  USE   AND  HABITATION. 

487.  A  right  of  use  is  a  right 
to  enjoy  a  thing  belonging  to 
another  and  to  take  the  fruits 
thereof,  but  only  to  the  extent 
of  the  requirements  of  the  user 
and  of  his  family. 

When   applied  to    a    house, 
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ib  Is  called  right  of 
,-C.  C.  381. 
^litii  of  use  and  hab- 
s  established  only 
of  mnn,  by  deeii  -infer 
last  will. 

scin  did  same  man- 
vfruct.— C.   N.    620; 

ese  rights  cannot  be 
without  previously 
arl t j ,  a 1 1 1 (  making 
.  and  inventories  as 
of  usufruct.— C.  N. 
HXi  ets. 

who  has  a  right  of 
habitation  must  ex- 
it prudent  ad  minis- 


who  has  the  u«e  of 
!  entitled  to  so  much 
;  iis  is  nrcrssary  for 
ints  and  those  of  his 


He  may  even  take  what  is 
quired  for  the  wants  of  children 
born  to  him  after  the  grant  of 
the  right  of  uae.— C.  N.  630. 

494.  He  who  has  a  right  ol 
use  can  neither  assign  nor  lease 
it  to  another.  — C.  N    631. 

11)."..  He  who  has  a  right  oi 
habitation  in  a  house  may  "  " 
therein  with  his  family,  ev< 
he  were  not  married  when  such 
right  wan  granted  to  him 
-C.  N.  631!. 

496.  A  right  of  habitation 
confined  to  what  is  necessai . 
for  the  habitation  of  the  person 
io  whom  It  is  granted  and  his 
family. -C.  N.  638. 

497.  A  right  of  habitation 
can  neither  be  assigned  nor 
leased. -C.  >J.634. 

408.  If  he  who  has  the  use 
take  all  the  fruits  of  the  land, 
or  If  he  occupy  the  whole  of  the 
house,  he  is  subject  to  the  costs 
of  cultivation,  to  the  lesser  re- 
pairs, and  to  the  payment  of  all 
contributions,  like  the  usufruct- 

If  he  only  take  a  portion  of  the 
fruits,  or  If  he  only  occupy  a 

Cart  of  tie  house,  he  contributes 
i  the  proportion  of  his  enjoy- 
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proprietor— C.   N.    637;     C.  C. 
381. 

OOO.  It  arises  either  from 
the  natural  position  of  the 
property,  or  from  the  law,  or  It 
i- .  f. mill  i  shed  by  the  act  of  man. 
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CHAPTER  FIRST. 

OF  SERVITUDES  WHICH  ARISE 
FROM  THE  SITUATION  OF 
PROPERTY. 

501.  Lands  on  a  lower  level 
are  subject  towards  those  on 
a  higher  level  to  receive  such 
waters  as  flow  from  the  latter 
naturally  and  without  the 
agency  of  man. 

The  proprietor  of  the  lower 
land  cannot  raise  any  dam  to 
prevent  this  flow.  The  proprie- 
tor of  the  higher  land  can  do 
nothing  to  aggravate  the  servi- 
tude of  the  lower  land.— C.N. 
640. 

502.  He  who  has  a  spring  on 
his  land  may  use  it  and  dispose 
of  it  as  he  pleases.— C.N .  641. 

503.  He  whose  land  borders 
on  a  running  stream,  not 
forming  part  of  the  public 
domain,  may  make  use  of  it  as 
it  passes,  for  the  utility  of  his 
land,  but  in  such  manner  as  not 
to  prevent  the  exercise  of  the 
same  right  by  those  to  whom  it 
belongs ;  saving  the  provisions 
contained  in  chapter  51  of  the 
Consolidated  Statutes  for 
Lower  Canada,  or  other  special 
enactments. 

He  whose  land  is  crossed  by 
such  stream  may  use  it  within 
the  whole  space  of  its  course 
through  the  property,  but  sub- 
ject to  the  obligation  of  allow- 
ing it  to  take  its  usual  course 
when  it  leaves  his  land.1 — C.N. 
644. 

504.  Every  proprietor  may 
oblige  his  neighbour  to  settle 
the  boundaries  between  their 
contiguous  lands. 

The  costs  of  so  doing  are 
common. 

Abridged  by  60  V.,  c.  50,  s.  16 ; 
C.C.P.  1059  ets. 


504a.  Boundaries  may  be 
determined  either  by  mutual 
consent  between  neighbours, 
and  by  their  mere  act,  or  with 
the  intervention  of  judicial 
authority. 

If  suit  is  taken,  the  costs  are 
in  the  discretion  of  the  court. 
(60  V.,  c.  50,  s.  17).-C.N:  646. 

505.  Every  proprietor  may 
oblige  his  neighbour  to  make  in 
equal  portions  or  at  common 
expense,  between  their  respect- 
ive lands,  a  fence  or  other  suffi- 
cient kind  of  separation  accord- 
ing to  the  custom,  the  regu- 
lations and  the  situation  of  the 
locality.— C.N.  647,  648. 

CHAPTER  SECOND. 

OF  SERVITUDES    ESTABLISHED 
BY  LAW 

506.  Servitudes  established 
by  law  have  for  their  object 
public  utility  or  that  of  individ- 
uals.—C.N.  649. 

507.  Those  established  for 
public  utility  have  for  their 
object  the  foot-road  or  tow- 
path  along  the  banks  of  navig- 
able or  floatable  rivers,  the  con- 
struction or  repair  of  roads  or 
other  public  works. 

Whatever  concerns  this  kind 
of  servitude  is  determined  by 
particular  laws  or  regulations. 
— C.  N.  650 ;  C.  C.  420. 

508.  The  law  subjects  pro- 
prietors to  different  obligations 
with  regard  to  one  another  in- 
dependently of  any  other  stipu- 
lation.—C.  N.  651. 

509.  Some  of  these  obliga- 
tions are  governed  by  laws  con- 
cerning municipalities  and 
roads. 

The  others  relate  to  division 
walls    and    ditches,    to    cases 


1  Vide  R.  S.  Q.  6535  as  to  right*  of  neighbouring  proprietors. 
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where  a  counter-wall  is  neces- 
sary, to  views  upon  the  pro- 
perty of  a  neighbor,  to  the  eaves 
of  roofs,  and  to  rights  of  way. 
-C.  N.  652. 

SECTION  I. 

Of  Division  Walls  and  Ditches, 
and  of  Clearance, 

510.  Both  in  town  and  coun- 
try, walls  serving  for  separation 
between  buildings  up  to  the  re- 
quired heights,  or  between 
yards  and  gardens,  and  also  be- 
tween enclosed  fields,  are  pre- 
sumed to  be  common,  if  there 
be  no  title,  mark  or  other  legal 
proof  to  the  contrary.— C.  N. 
653. 

511.  It  is  a  mark  that  a  wall 
is  not  common  when  its  summit 
is  straight  and  plumb  with  the 
facing  on  one  side,  and  on  the 
other  side  exhibits  an  inclined 
plane ;  and  also  when  one  side 
only  has  a  coping,  or  moulding, 
or  corbels  of  stone,  placed  there 
in  building  the  wall. 

In  such  cases  the  wall  is 
deemed  to  belong  exclusively  to 
the  proprietor  on  whose  side  are 
the  eaves  or  the  corbels  and 
mouldings.—  C.  N.  654. 

512.  The  repairing  and  re- 
building of  the  common  wall 
are  chargeable  to  all  those  who 
have  any  right  in  it,  in  propor- 
tion to  the  right  of  each.— C.  N. 
655. 

513.  Nevertheless  every  co- 
proprietor  of  a  common  wall 
may  avoid  contributing  to  its 
repair  and  rebuilding  by  aban- 
doning his  share  in  the  wall 
and  renouncing  his  right  of 
making  use  of  it.— C.  N.  656. 

514.  Every  coproprie tor  may 
build  against  a  common  wall 
and  place  therein  joists  or 
beams,  to  within  four  inches 


of  the  whole  thickness  of  the 
wall,  without  prejudice  to  the 
right  which  the  neighbor  has  to 
force  him  to  reduce  the  beam  to 
the  half  thickness  of  the  wall, 
in  case  he  should  himself  desire 
to  put  beams  in  the  same  place, 
or  to  build  a  chimney  against 
it.-C.  N  657. 

515.  Every  co- proprietor  may 
raise  the  common  wall  at  will, 
but  at  his  own  cost,  upon  pay- 
ing an  indemnity  for  the  add- 
itional weight  imposed,  and 
bearing  for  the  future  the  ex- 
pense of  keeping  it  in  repair 
above  the  height  which  is  com- 
mon. 

The  indemnity  thus  payable 
is  the  sixth  of  the  value  of  the 
supers  tructu  re. 

On  these  conditions  such 
superstructure  becomes  the  ex- 
clusive property  of  him  who 
built  it ;  out  it  remains,  as  to 
the  right  of  view,  subject  to 
the  rules  applicable  to  common 
walls.— C.  N.  658  ;  C.  C.  533. 

516.  If  the  common  wall  be 
not  in  a  position  to  support  the 
superstructure,  he  who  wishes 
to  raise  it  must  have  it  rebuilt 
at  his  own  cost,  and  the  excess 
of  thickness  must  be  taken  on 
his  own  side.-  C.  N.  650. 

517.  The  neighbor  who  has 
not  contributed  to  the  super- 
structure may  acquire  the  joint 
ownership  of  it,  by  paying  half 
of  the  cost  thereof,  ana  Che 
value  of  one  half  of  the  ground 
used  for  the  excess  of  thick- 
ness, if  there  be  any.— C.  N. 
660. 

518.  Every  owner  of  pro- 
perty adjoining  a  wall,  has  the 
privilege  of  making  it  common 
in  whole  or  in  part,  by  paying 
to  the  proprietor  of  the  wall 
half  the  value  of  the  part  he 
wishes  to  render  common,  and 
half  the  value  of  the  ground  on 


in 
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which  each  will  Is  built.-  C.  N. 
861. 

.  nlB.  One  neighbor  cannot 
make  any  recess  in  the  body  of 
ft  common  wall,  nor  can  he 
apply  or  rest  any  work  there, 
without  the  consent  of  the 
other,  or  on  his  refusal,  with- 
out having  caused  to  be  nettled 
by  experts  the  necessary  means 
to  prevent  the  new  work  from 
being  injurious  to  the  rights  of 
the  other. -C.  N.  6fl& 

S20.  Every  person  may 
oblige  his  neighbor,  in  Incor- 
porated cities  and  towns,  to 
contribute  to  the  building  and 
repair  of  the  fence -wall  separat- 
ing their  houses,  yards  and  gar- 
dens situated  in  the  said  cities 
and  towns,  to  a  height  of  ten 
feet  from  the  ground  or  the 
leTel  of  the  street,  including 
the  coping,  and  to  a  thickness 
of  eighteen  inches,  each  of  the 


saving  that  he  for  whom 
thickness  is  not  sufficient  may 
add  to  it  at  his  own  cont  and  on 
his  own  land.-C.  N.  663. 

SSI.  When  the  different 
stories  of  a  house  belong  to 
different  proprietors,  if  their 
titles  do  not  regulate  the  mode 
of  repairing  and  rebuilding,  it 
must  be  done  as  follows  :  — 

All  the  proprietors  contribute 
to  the  main  walls  and  the  roof, 
each  in  proportion  to  the  value 
of  the  story  which  belongs  to 
him; 

The  proprietor  of  each  story 
makes  the  floor  under  him  ; 

The  proprietor  of  the  first 
story  makes  the  sta;rs  which 
lead  to  It  ;  the  proprietor  of 
the  second  story  makes  the 
stairs  which  lead  from  the  first 
to  his,  and  so  on.-C.  N.  664. 

522.  When  a  common  wall 
or  a  house  is  rebuilt,  the  active 


and  passive  servitudes  continue 
with  regard  to  the  new  wall  or 
to  the  new  house,  provided 
they  are  not  rendered  more  on- 
erous, and  provided  the  rebuild- 
ing be  done  before  prescription 
is  acquired— C.  N.  655;  C.  C. 
MB  eta. 

523.  All  ditches  between 
neighboring  properties  are 
presumed     to 


.he  contrary..-C.  N.  086. 

524.  When  the  embankment 
>r  the  earth  thrown  out  of  a 

on  one  side  of  it,  it 
t  the  ditch  is  not 
N.687. 

525.  A  ditch  is  presumed  to 


«;]«! 


rely  to   him  < 


hose  side  the  earth  is  thrown 

oul-c.  n.  aaa 

528.  A  common  ditch  must 
be  kept  at  common  expense.— 
C.  N.  666. 

B27.  Every  hedge  which  sep- 
arates land  is  reputed  to  be 
common,  unless  only  one  of  the 
lauds  is  inclosed,  or  there  is  a 
sufficient  title  or  possession  to 
the  contrary.— C.  N.  670. 

52S.  No  neighbor  can  plant 
trees  or  shrubs  or  allow  any  to 
grow  nearer  to  the  line  of  sepa- 
ration than  the  distance  pre- 
scribed by  special  regulations, or 
by  established  and  recognized 
usage  rand  in  default  of  such 
regulations  and  usage,  such  dis- 
tance must  be  determined  ac- 
cording to  the  nature  of  the 
trees  and  their  situation,  >o  as 
not  to  injure  the  neighbor. — 
C.  N.iSYl. 

529.  Either  neighbor  may 
require  that  any  trees  and 
hedge*  which  contravene  the 
preceding  article  be  uprooted. 

He  over  whose  property  the 
branches  of  his  neighbor's 
trees  extend,  although  the  trees 
are  growing  at  the  prescribed. 
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distance,  may  compel  his  neigh- 
bor to  cut  such  branches. 

If  the  roots  extend  upon  his 
property,  he  has  a  right  to  cut 
them  himself.— C.  N.  672. 

530.  Trees  growing  in  a 
common  hedge  are  common  as 
the  hedge  itself,  and  either  of 
the  neighbors  has  a  right  to 
have  them  felled.— C.  N.  673. 

531.  Every  proprietor  or  oc- 
cupier of  land  in  a  state  of  cul- 
tivation, contiguous  to  un- 
cleared land,  may  compel  the 
proprietor  or  occupier  of  the 
latter  to  fell  all  trees  along  the 
line  of  separation  which  are  of 
a  nature  to  injure  the  cultivated 
land,  and  this  on  the  whole 
length,  and  on  the  breadth,  in 
the  manner,  and  at  the  time  de- 
termined by  law,  by  regulations 
having  force  of  law,  orby  estab- 
lished   and  recognized   usage. 

Trees,  however,  which  may 
be  preserved  on  or  near  the  line, 
with  or  without  curtailing  the 
branches  or  roots,  according  to 
the  three  last  preceding  articles, 
are  excepted . 

Fruit  trees  and  maple  trees, 
which  may  be  preserved  in  all 
cases  near  or  along  the  line,  but 
are  subject  to  the  same  curtail- 
ing, are  also  excepted. 

The  fine  for  any  contravention 
does  not  free  one  from  the  neces- 
sity of  giving  the  clearance 
ordered  by  a  competent  tri- 
bunal, nor  from  the  damages 
actually  incurred  since  the 
party  was  put  in  default. 

SECTION  II. 

Of  the  Distance  and  the  Inter- 
mediate Works  Required  for 
Certain  Structures. 

582.  The  following  provi- 
sions are  established  for  incor- 
porated cities  and  towns  ;— 


1.  He  who  wishes  to  have  a 
well  near  the  common  wall  or 
that  belonging  to  his  neighbor, 
must  make  a  counterwall  of 
masonry  one  foot  thick  ; 

2.  He  who  wishes  to  have  a 
privy  near  such  walls  must 
make  a  counter- wall  of  the 
same  kind  fifteen  inches  thick  ; 
if,  however,  there  be  a  well  op 
posite,  on  the  neighboring  pro- 
perty, the  thickness  must  be 
twenty-one  inches  ; 

3.  When  the  well  or  privy 
is  at  the  distance  from  the  wall 
determined  by  municipal  regu- 
lations and  by  established  and 
recognized  usage,  such  counter- 
wall  is  no  longer  required.  If 
there  be  no  such  regulations  or 
usage  the  distance  is  three 
feet ; 

4.  He  who  wishes  to  have  a 
chimney,  or  a  hearth,  or  a 
stable,  or  a  store  for  salt  or 
other  corrosive  substances, 
near  a  common  wall,  or  wall  be- 
longing to  his  neighbor,  or  to 
raise  the  ground  or  heap  earth 
against  it,  is  obliged  to  make  a 
counter- wall  or  other  work,  the 
sufficiency  of  which  is  deter- 
mined  by  municipal  regula- 
tions, by  established  and  recog- 
nized usage,  and,  in  default  of 
any  such,  by  the  courts  in  each 
case  : 

5.  He  who  wishes  to  have  an 
oven,  forge,  or  furnace,  must 
leave  a  vacant  space  of  six 
inches  between  his  own  wall 
and  the  common  wall  or  that  of 
his  neighbor.— C.  N.  674. 

SECTION   III. 

Of  View  on  the  Property  of  a 
Neighbor. 

533.  One  neighbor  cannot, 
without  the  consent  of  the 
other,  make  in  a  common  wall 
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any  window  or  opening  of  any 
kind  whatever,  not  even  those 
with  fixed  glass.— C.  N.  676. 

534.  The  proprietor  of  a  wall 
which  is  not  common  adjoining 
the  land  of  another  may  make 
in  such  wall  lights  or  windows 
with  iron  gratings  and  fixed 
glass,  that  is  to  say,  such  win- 
dows must  be  provided  with  an 
iron  trellis,  the  bars  of  which 
are  not  more  than  four  inches 
apart,  and  a  window-sash  fas- 
tened with  plaster  or  otherwise 
in  such  a  way  that  it  must  re- 
main closed.— C.  N.  676. 

535.  Such  windows  or  lights 
cannot  be  placed  lower  than 
nine  feet  above  the  floor  or 
ground  of  the  room  it  is  intend- 
ed to  light,  if  it  be  on  the 
ground  floor  ;  nor  lower  than 
seven  feet  from  the  floor,  if  in 
the  upper  stories.— C.  N.  677  ; 
C.  C.  ol5. 

536.  One  neighbor  cannot 
have  direct  views  or  prospect- 
windows,  nor  galleries,  balcon- 
ies, or  other  like  projections 
overlooking  the  fenced  or  un- 
fenced  land  of  the  other  ;  they 
must  be  at  a  distance  of  six 
feet  from  such  land.— C.  N.  678. 

587.  Nor  can  he  have  side 
openings  or  oblique  views  over- 
looking such  land,  unless  they 
are  at  a  distance  of  two  feet.— 
C.N.  679. 

538.  The  distances  men- 
tioned in  the  two  preceding 
articles  are  reckoned  from  the 
exterior  facing  of  the  wall 
where  the  opening  is  made, 
and  if  there  be  a  balcony  or 
other  like  protection,  from  the 
exterior  line  thereof.— C.  N. 
680. 

SECTION  IV. 

Of  the  Eaves  of  Roofs . 

589.  Roofs  must  be  con- 
structed in  such  a  manner  that 


the  rain  and  snow  from  off 
them  may  fall  upon  the  land  of 
the  proprietor,  without  his 
having  a  right  to  make  it  fall 
upon  the  land  of  his  neighbor. 
-C.  N.  681. 


8ECTION  V. 


Of  the  Right  of  Way. 


540.  A  proprietor  whose 
land  is  enclosed  on  all  sides 
by  that  of  others,  and  who  has 
no  communication  with  the 
public  road,  may  claim  a  way 
upon  that  of  his  neighbors  for 
the  use  of  his  property,  subject 
to  an  indemnity  proportionate 
to  the  damage  he  may  cause.— 
C.N.  682. 

541.  The  way  must  gener- 
ally be  had  on  the  side  where 
the  crossing  is  shortest  from 
the  land  so  enclosed  to  the  pub- 
lic road.— C.N.  683. 

542.  It  should  however  be 
established  over  the  part  where 
it  will  be  least  injurious  to  him 
upon  whose  land  it  is  granted. 
— C.  N.  684. 

543.  If  the  land  become  so 
enclosed  in  consequence  of  a 
sale,  of  a  partition,  or  of  a  will, 
it  is  the  vendor,  the  co- 
partitioner,  or  the  heir,  and 
not  the  proprietor  of  the  land 
which  offers  the  shortest  cross- 
ing, who  is  bound  to  furnish 
the  way,  which  is  in  such  case 
due  without  indemnity. 

544.  If  the  way  thus  granted 
cease  to  be  necessary,  it  may  be 
suppressed,  and  in  such  case 
the  indemnity  paid  is  restored, 
or  the  annuity  agreed  upon 
ceases  for  the  future. 
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or  having 
ind  being 
)    of    his 

establish 


dflL-i'itiin- 
tie  which 
according 
lea  if  the 


they  are  due,  independently  of 
the  one   which   owes  them 
C.  N.  687. 

547.  Servitudes    are    eltl 
con tinuoua  or  discontinuous- 
Continuous     servitudes    « 
those  the  exercise  of  which  may 
be  continued  without  the  actual 
Intervention  of  man  ;  such  as 
water  conduits,  drains,  rights 
of  view  and  others  similar. 


Discontinuous  servitudes  are 
those  which  require  the  actual 
ventiou  of  man  for  their 
:ise:  such  are  the  rightsof 
way,  of  drawing  water,  of  pas- 
*"ire  and  others  similar.—  C.  N. 

ta 

548.  Servitudes  are  apparent 
r  un apparent. 

Apparent  servitudes  are  those 
bich  are  manifest  by  external 
igns,  such  as  a  door,  a  window, 
[i  aqueduct,  a  sewer  or  drain, 
nd  the  like. 

Unapparent  servitudes  are 
.hose  which  have  no  external 
bIrU,  as  fur  instance,  the  pro- 
hibition to  build  on  a  hank  or 
to  build  above  a  certain  fixed 
height.    C.N.689. 


049.  No  servitnde  can  be  es- 
tablished without  a  title ;  pos- 
session even  immemorial  is  in- 
sufficient for  that  purpose.— 
C.  N .  6U0,  6M. 

530.  The  want  of  a  title 
creating  the  servitude  can  only 
be  supplied  by  an  act  of  recogni- 
tion proceeding  from  the  pro- 
prietor of  the  land  subject 
thereto.— C.  N.  695. 

531.  As  regards  servitudes 
the  destination  made  by  the 
proprietor  is  equivalent  to  a 
title,  but  only  when  it  is  in 
writing,  and  the  nature,  the 
estent  and  the  situation  of  the 
servitude  are  specified.— C.  N. 
693,693, 

5S2.  He  who  establishes  a 
servitude  is  presumed  to  grant 
all  that  is  necessary  for  its  ex- 
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carries  with  it  the  right  of  way. 
— C.  N.  696;  C.  C.  1024. 

SECTION    III. 

Of  the  Rights  of  the  Proprietor 
of  the  Land  to  which  the  Ser- 
vitude is  Due. 

553 .  He  to  whom  a  servitude 
is  due  has  the  right  of  making 
all  the  works  necessary  for  its 
exercise  and  its  preservation.— 
C.  N.  097. 

554 .  These  works  are  made 
at  his  cost  and  not  at  that  of 
the  proprietor  of  the  servient 
land,  unless  the  title  constitut- 
ing the  servitude  establishes 
the  contrary.— C.  N.  698. 

555.  Even  in  the  case  where 
the  proprietor  of  the  servient 
land  is  charged  by  the  title 
with  making  the  necessary 
works,  for  the  exercise  and  for 
the  preservation  of  the  servi- 
tude, he  may  always  free  him- 
self from  the  charge  by  aban- 
doning the  servient  immove- 
able, to  the  proprietor  of  the 
land  to  which  the  servitude  is 
due.—  C.  N.  699. 

556.  If  the  land  in  favor  of 
which  a  servitude  has  been  es- 
tablished come  to  be  divided, 
the  servitude  remains  due  for 
each  portion,  without  however 
the  condition  of  the  servient 
land  being  rendered  worse. 

Thus  in  the  case  of  a  right  of 
way,  all  the  co-proprietors  have 
a  right  to  exercise  it,  but  they 
are  obliged  to  do  so  over  the 
same  portion  of  ground.— C.  N. 
700. 

557.  The  proprietor  of  the 
servient  land  can  do  nothing 
which  tends  to  diminish  the 
use  of  the  servitude  or  to  ren- 
der its  exercise  more  inconven- 
ient. 

Thus  he  cannot  change  the 


conditions  of  the  premises,  nor 
transfer  the  exercise  of  the 
right  to  a  place  different  from 
that  on  which  it  was  originally 
assigned. 

However,  if  by  keeping  to  the 
place  originally  assigned,  the 
servitude  should  become  more 
onerous  to  the  proprietor  of  the 
servient  land,  or  if  such  pro- 
prietor be  prevented  thereby 
from  making  advantageous  im- 
provements, he  may  oner  to  the 
proprietor  of  the  land  to  which 
it  is  due  another  place  as  con- 
venient  for  the  exercise  of  his 
rights,  and  the  latter  cannot  re- 
fuse it.— C.  N.  701. 

558.  On  his  part,  he  who  has 
a  right  of  servitude  can  only 
make  use  of  it  according  to  his 
title,  without  being  able  to 
make  either  in  the  land  which 
owes  the  servitude,  or  in  that 
to  which  it  is  due,  any  change 
which  aggravates  the  condition 
of  the  former.— C.  N.  702. 

SECTION  IV. 

Of  the  Extinction  of  Servitudes. 

559.  A  servitude  ceases 
when  the  things  subject  there- 
to are  in  such  a  condition  that 
it  can  no  longer  be  exer- 
cised.— C.  N.  703 ;  C.  C.  P.  725 
s.  1,  780,  781. 

560.  It  revives  if  the  things 
be  restored  in  such  a  manner 
that  it  may  be  used  again,  even 
after  the  time  of  prescription. — 
C.  N.  704. 

561.  Every  servitude  is  ex- 
tinguished, when  the  land  to 
which  it  is  due  and  that  which 
owes  it  are  united  in  the 
same  person  by  right  of  owner- 
ship.—C.  N.  706. 

562.  Servitudes  are   extin- 

§uished   by    non-user    during 
airty  years,  between   persons 


72 


IMPHYTIU8I8. 


of  full  age  and  not  privileged.— 
C.  N.  706. 

563.  The  thirty  years  com- 
mence to  run  for  discontin- 
uous servitudes  from  the  day 
on  which  they  cease  to  be  used, 
and  for  continuous  servitudes 
from  the  day  on  which  any  act 
is  done  preventing  their  exer- 
cise.—C.N.  707;  C.  C.  547. 

564.  The  manner  of  exer- 
cising a  servitude  may  be  pre- 
scribed like  the  servitude  itself 
and  in  the  same  way.— C.  N. 
708. 


565.  If  the  land  in  favor  of 
which  the  servitude  is  estab- 
lished belong  to  several  persons 
by  undivided  shares,  the  tn joy- 
men  t  by  one  hinders  the  pre- 
scription with  regaid  to  the 
others.— C.  N.  709. 

566.  If  among  the  co-pro- 
prietors there  be  one  against 
whom  prescription  cannot  run, 
such  as  a  minor,  he  preserves 
the  right  for  all  the  others. — 
C.  N.710. 


TITLE     FIFTH 

OF  EMPHYTEUSIS. 


SECTION  I. 

General  Provisions. 

567.  Emphyteusis  or  emphy- 
teutic lease  is  a  contract  by 
which  the  proprietor  of  an 
immoveable  conveys  it  for  a 
time  to  another,  the  lessee  sub- 
jecting himself  to  make  im- 
provements, to  pay  the  lessor 
an  annual  rent,  and  to  such 
other  charges  as  may  be  agreed 
upon.— C.C.  381. 

568.  The  duration  of  emphy- 
teusis cannot  exceed  ninety- 
nine  years,  and  must  be  for 
more  than  nine. — C.C.  579,  s.  1. 

569 .  Emphyteusis  carries 
with  it  alienation  ;  so  long  as 
it  lasts,  the  lessee  enjoys  all 
the  rights  attached  to  the 
quality  of  a  proprietor.  He 
alone  can  constitute  it  who  has 
the  free  disposal  of  his  property. 

570.  The  lessee  who  is  in 
the  exercise  of  his  rights,  may 
alienate,    transfer    and    hypo- 


thecate the  immoveable  so 
leased,  without  prejudice  to 
the  rights  of  the  lessor ;  if  he 
be  not  in  the  exercise  of  his 
rights,  he  can  only  do  so  with 
judicial  authorization  and  for- 
malities. 

571.  Immoveables  held  un- 
der emphyteusis  may  be  seized 
as  real  property,  under  execu- 
tion against  the  lessee  by  his 
creditors,  who  may  bring  them 
to  sale  with  the  formalities  of  a 
sheriff's  sale.— C.C. P.  781,  s.  3. 

572.  The  lessee  is  entitled  to 
bring  a  possessory  action 
against  all  those  who  disturb 
him  in  his  enjoyment,  and  even 
against  the  lessor.— C.  C.  P. 
1064. 

SECTION  IT. 

Of  the  Rights  and  Obligations 
of  the  Lessor  and  of  the  Les- 
see. 

573.  The  lessor  is  obliged  to 
guarantee   the   lessee,  and  to 
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secure  him  in  the  enjoyment  of 
the  immoveable  leased.,  during 
the  whole  time  legally  agreed 
upon. 

He  is  also  obliged  to  resume 
such  immoveable  and  to  dis- 
charge the  lessee  from  the  rent 
or  dues  stipulated,  in  the  case 
of  the  latter  wishing  to  leave  it, 
unless  there  is  an  agreement  to 
the  contrary.— C.  C.  579,  s.  4, 
580. 

574.  On  his  part  the  lessee  i3 
bound  to  pay  annually  the  em- 
phyteutic rent ;  if  he  allow  three 
years  to  pass  without  doing  so, 
he  may  be  judicially  declared  to 
have  forfeited  the  immoveable, 
although  there  be  no  stipula- 
tion on  that  subject.—  C.  C.  388, 
392. 

575.  The  rent  is  payable  in 
the  whole  without  the  lessee 
having  a  right  to  claim  its  re- 
mission or  diminution,  either 
on  account  of  sterility  or  of  un- 
avoidable accidents  which  may 
have  destroyed  the  harvest  or 
hindered  the  enjoyment,  or 
even  for  a  loss  of  a  part  of  the 
land. 

576.  The  lessee  is  held  for 
all  the  real  rights  and  land 
charges  to  which  the  property 
is  subjected. 

577.  He  is  bound  to  make 
the  improvements  which  he 
has  undertaken,  as  well  as  all 
greater  or  lesser  repairs. 

He  may  be  forced  to  make 
them  even  before  the  expiration 
of  the  lease,  if  he  neglect  to  do 
so,  and  the  land  suffer  thereby 
any  considerable  deterioration. 

578 .  The  lessee  has  not  the 
right  to  deteriorate  the  im- 
moveable leased  ;  if  he  commit 
any  waste  which  greatly  dimin- 
ishes its  value,  the  lessor  may 
have   him  expelled    and    con- 


demned to  restore  the  things  to 
their  former  condition. 

section  in. 

Of  the    Termination   of   Em- 
phyteusis. 

570.  Emphyteusis  is  not  sub- 
ject to  tacit  renewal.    It  ends  : 

1.  By  the  expiration  of  the 
time  for  which  it  was  contract- 
ed, or  after  ninety -nine  years, 
in  case  a  longer  term  has  been 
stipulated. 

2.  By  forfeiture  judicially  pro- 
nounced for  the  causes  set  forth 
in  articles  574  and  578,  or  for 
other  legal  causes ; 

3.  By  the  total  loss  of  the 
estate  leased ; 

4.  By  abandonment. 

580.  The  lessee  is  only  al- 
lowed to  abandon  if  he  have 
satisfied  for  the  past  all  the 
obligations  which  result  from 
the  lease,  and  particularly  if  he 
have  paid  or  tendered  all  arrears 
of  the  dues,  and  made  the  im- 
provements agreed  upon. 

581.  At  the  end  of  the  lease, 
in  whatever  way  it  happens, 
the  lessee  must  give  up,  in  qood 
condition,  the  property  received 
from  the  lessor,  as  well  as  the 
buildings  he  obliged  himself  to 
construct, but  he  is  not  bound  to 
repair  those  which  he  has 
erected  with  out  being  obliged  to 
do  so. 

582.  As  to  improvements 
which  the  lessee  has  made 
voluntarily,  without  being 
bound  to  do  so,  the  lessor  has 
the  option  of  either  keeping 
them,  upon  paying  what  they 
cost  of  their  actual  value,  or 
permitting  the  lessee,  if  the  lat- 
ter can  do  so  with  advantage 
to  himself  and  without  dete- 
riorating the  land,  to  remove 
them  at  his  own  expense; other- 
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■  may,  nevertheless,    729. 
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1  ACQUISITION  AND  EXERCISE  OF  EIGHTS 
OF  PEOPERTY. 


nership  in  property 
by  prehension  oroc- 
tiy  accession,  by  de- 
rtll,  by  contract,  by 
n,  and  otherwise  by 
'[  law  and  of  obliga- 
te 711. 
ings   which  have  no 

held  to  belong  to  the 
N.  713  j  C.    C.   401, 

ere  are  things  which 
vner  and  the  use  of 
ommon  to  all.  The 
of  these  is  regulated 

public  policy.— C.  N. 

le  ownership  of  a 
eats  with  him  who 
his  property  ;  if  he 
the  property  of  an 
>elongs  half  to  him, 
ler  half  to  the  owner 

ire  is  any  buried  or 
ing  of  which  no  one 
himself  owner,  and 
is  cove  red  by  chance. 
C.  C.  461. 

le  right  of  hunting 
5  is  governed  by  par- 
tvs  of  public  policy, 
the  legally  acquired 
lndlvfduals.-C.    N. 


588.  Things  which  are   the 

Eroduceof  thesea,  or  are  drawn 
wd  its  bottom,  found  floating 
on  its  waters,  or  cast  upon  its 
shores,  and  which  never  had  an 


appropriated  them.— C.  N.  717. 

589.  Things  once  possessed, 
which  are  afterwards  found  at 
sea,  or  on  thu  sea  shore,  or 
their  price,  if  they  have  been 
sold,  continue    to  be   the  pro- 

Eerty  of  the  original  owner,  if 
e  claim  them,  and  if  he  do  not, 
they  belong  to  the  crown  ;  save 
in  all  cases  the  claims  of  those 
who  find  and  preserve  them, 
for  the  salvage  and  preserva- 
tion.-C.  N.  717. 

590.  Whatever  relates  to 
wrecked  ships  and  their  cargo, 
the  articles  and  fragments 
coming       from      them,       the 


ght  of  salvage,  is  specially 
regulated  by  the  federal  statute 
respecting  wrecks,  casualties 
and  salvage.  R.  S.  Q.  6231; 
R.S.C.  Sli-C.N.  717. 

Ml.  The  grass  upon  the 
beaches  of  the  river  St.  Law- 
reuce,  which  are  not  private 
property,  is,  in  certain  places, 
granted  by  special  laws  or  par- 
ticular titles  to    the    riparian 
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proprietor,  under  the  restric- 
tions imposed  by  law  or  by 
regulations. 

In  other  cases,  if  the  crown 
have  not  otherwise  disposed  of 
it,  it  belongs  by  right  of  occu- 
pancy to  him  who  cuts  it. 

592.  Things  found  in  or 
upon  the  river  St.  Lawrence  or 
the  navigable  portions  of  its 
tributaries,  or  upon  the  banks 
thereof,  must  be  advertised  and 
disposed  of  in  the  manner  pro- 
vided by  special  laws.  R.  S.  Q. 
6232;  R.S.C.,c.  55,  s.  38. 

503.  Things  found  on  the 
ground,  on  the  public  highways 
or  elsewhere,  even  on  the  prop- 
erty of  others,  or  which  are 
otherwise  without  a  known 
owner,  are,  in  many  cases,  sub- 
ject to  special  laws,  as  to  the 
public  notices  to  be  given,  the 
owner's  right  to  claim  them, 
the  indemnification  of  the 
finder,  their  sale,  and  the  appro- 
priation of  their  price. 

In  the  absence  of  such  pro- 
visions, the  owner  who  has  not 
voluntarily  abandoned  thetn, 
may  claim  them  in  the  ordinary 


manner,  subject  to  the  payment 
when  due,  of  an  indemnity  to 
the  person  who  found  and  pre- 
served them ;  if  they  be  not 
claimed,  they  belong  to  such 
person  by  right  of  occupancy. 

Unnavigable  rivers  are  for  the 
purposes  of  this  article,  con- 
sidered as  places  on  land.— 
C.  N.  717. 

504.  Among  the  things  sub- 
ject to  the  special  provisions 
mentioned  in  the  preceding 
article  are : 

1.  Wood  or  other  objects 
obstructing  beaches  and  the 
adjoining  lands ; 

£  Unclaimed  goods  in  the 
hands  of  wharfingers,  ware- 
house keepers,  and  carriers 
either  by  land  or  by  water ; 

3.  Articles  remaining  in  the 
post-oftiee  with  dead-letters ; 

4.  Things  suspected  to  have 
been  stolen,  remaining  in  the 
hands  of  officers  of  justice ; 

5.  Animals  found  straying.1 
595.  Certain  matters  which 

come  under  the  heading  of  the 
present  book  are  incidentally 
treated  in  the  books  preceding 


TITLE     FIRST. 

OF  SUCCESSION& 


GENERAL  PROVISIONS. 

i 

596.  Succession  is  the  trans- 
mission by  law  or  by  the  will  of 
man,  to  one  or  more  persons,  of 
the  property  and  the  trans- 
missible rights  and  obligations 
of  a  deceased  person . 

In    another  acceptation,  the 
word   "succession"'   means   the 


universality  of  the  things  thus 
transmitted. 

597.  Abintestate  succession 
is  that  which  is  established  by 
law  alone  :  and  testamentary 
succession  that  which  is  deriv- 
ed from  the  will  of  man.  The 
former  takes  place  only  in  de- 
fault of  the  latter. 

Gifts     in    contemplation     of 


»  Vid«  alio  R.8.Q.  5537  et  a. 
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death  partake  of  the  nature  of 
testamentary  successions. 

The  person  to  whom  either  of 
these  successions  devolves  is 
called  heir.— C.  C.  757,  864. 

508.  Abintestate  succession 
is  subdivided  into  legitimate 
succession,  which  is  conferred 
by  law  upon  relatives,  and  ir- 
regular succession,  when,  in 
default  of  relatives,  it  devolves 
upon  persons  not  related.— C.  N. 
756,  766. 

500.  The  law,  in  regulating 
a  succession,  considers  neither 
the  origin  nor  the  nature  of  the 
property  composing  it.  The 
whole  forms  but  one  inherit- 
ance which  is  transmitted  and 
divided  according  to  uniform 
rules,  or  the  dispositions  made 
by  the  proprietor.1— C.  N.  732. 

CHAPTER  FIRST. 

OF  THE  OPENING  OF  SUCCESSIONS 
AND  OF  THE  SEIZIN  OF  HEIRS. 

8ECTION    I. 

Of  the  Opening  of  Successions. 

600.  The  place  where  a  suc- 
cession devolves  is  determined 
by  the  domicile.— C.  N.  llu. 

60 1 .  Successions  devolve  by 
natural  death,  and  also  by  civil 
death.—  C.  N.  718  ;  C.  C.  35,  36, 
yy. 

602.  Successions  devolve  by 
civil  death  from  the  moment  it 
is  incurred.— C.  N.  719. 

603.  Where  several  persons, 
respectfully  called  to  the  suc- 
cession of  each  other,  perish  by 
one  and  the  same  accident,  so 
that  it  is  impossible  to  ascer- 
tain which  of  them  died  first , 
the  presumption    of   survivor- 


ship is  determined  by  circum- 
stances, and  in  their  absence, 
by  the  considerations  of  age 
and  sex,  conformably  to  the 
rules  contained  in  the  following 
articles—  C.  N.  720. 

604.  Where  those  who  per- 
ished together  were  under  fif- 
teen years  of  age,  the  eldest  is 
presumed  to  have  survived. 

Tf  they  were  all  above  the 
age  of  sixty,  the  youngest  is 
presumed  to  have  survived  : 

If  some  were  under  the  age 
of  fifteen  and  others  over  that 
of  sixty,  the  former  are  pre- 
sumed to  have  survived ; 

If  some  were  under  fifteen  or 
over  sixty  years  of  age,  and  the 
others  in  the  intermediate  age, 
the  presumption  of  survivorship 
is  in  favor  of  the  latter,— C.  N. 
721. 

605.  If  those  who  perished 
together  were  all  between  the 
full  ages  of  fifteen  and  sixty, 
and  of  the  same  sex,  the  order 
of  nature  is  followed,  according 
to  which  the  youngest  is  pre- 
sumed to  survive ; 

But  if  they  were  of  different 
sexes,  the  male  is  always  pre- 
sumed to  have  survived.— C.  N. 
722. 

SECTION  II. 

Of  the  Seizin  of  Heirs. 

606.  Abintestate  successions 
pass  to  the  lawful  heirs  in  the 
order  established  by  law  ;  in 
default  of  such  heirs  they  de- 
volve to  the  surviving  consort, 
and  if  there  be  none,  they  fall 
to  the  crown,— C.  N.  723 ;  C.  C. 
112,  401,  636,  637. 

607.  The  lawful  heirs,  when 
they  inherit,  are  seized  by  law 
alone  of   the  property,    rights 


1  As  to  succession  duties  or 
58  V.,  c.  16  ;  59  V.,  o.  17. 


taxw,  vide  55-56    V.,  c,  17  ;  57    V.,  c.  16 


8000B8U0N8. 


W 


and  actions  of  the  deceased, 
subject  to  the  obligation  of  dis- 
charging all  the  liabilities  of  the 
succession  ;  but  the  surviving 
consort  and  the  crown  require 
to  be  judicially  put  in  posses- 
sion, in  the  manner  set  forth  in 
the  Code  of  Civil  Procedure.— 
C.N.  TM;  C.  C.638ets.,  2216; 
C.  C.  P.  1422  et  s, 

CHAPTER  SECOND. 

OF    THE     QUALITIES    REQUISITE 
TO   INHERIT. 

0O8.  In  order  to  inherit,  it  is 
necessary  to  be  civilly  in  exist- 
ence at  the  moment  when  the 
succession  devolves ;  thus,  the 
following  are  incapable  of  in- 
heriting : 

1.  Persons  who  are  not  yet 
conceived ; 

2.  Infants  who  are  not  viable 
when  born ; 

3.  Persons  who  are  civilly 
dead.— C.  N.  725,  C.  C.  38,  105, 
838,900. 

OOO.  Aliens  may  inherit  in 
Lower  Canada  in  the  same 
manner  as  British  subjects. — 
C.  N.  728;  C.  C.  25. 

OlO.  The  following  persons 
are  unworthy  of  inheriting  and, 
as  such,  are  excluded  from  suc- 
cession : 

1.  He  who  has  been  convicted 
of  killing  or  attempting  to  kill 
the  deceased ; 

2.  He  who  has  brought 
against  the  deceased  a  capital 
charge,  adjudged  to  be  calumni- 
ous ; 

3.  The  heir  of  full  age,  who, 

being  cognizant  of  the  murder 

of    the  deceased,   has  failed  to 

give  judicial  information  of  it.— 

C.    N.  727;  C.  C.  893. 

611.  The  failure  to  inform 
cannot  however  be  set  up 
against    the  ascendants  or  de- 


scendants, or  the  husband  or 
wife  of  the  murderer,  nor 
against  the  brothers  or  sisters, 
uncles  or  aunts,  nephews  or 
nieces  of  the  murderer,  nor 
against  persons  allied  to  him  in 
the  same  degrees.— C.  N    728. 

612.  Any  heir  who  is  ex- 
cluded from  the  succession  by 
reason  of  un worthiness  is  bound 
to  restore  all  the  fruits  and 
revenues  that  he  has  received 
since  the  succession  devolved. 
-C.N.  729. 

618.  The  children  of  an  un- 
worthy heir  are  not  excluded 
from  the  succession  by  reason 
of  the  fault  of  their  father,  if 
they  come  to  it  in  their  own 
right  and  without  the  aid  of 
representation,  which  in  this 
case  does  not  take  place.— C.N. 
730. 

CHAPTER  THIRD. 

OF  THE  DIFFERENT    ORDERS    OF 
SUCCESSION. 


SECTION  I. 

General  Provisions. 

614.  Successions  devolve  to 
the  children  and  descendants  of 
the  deceased,  and  to  his  ascend- 
ants and  collateral  relations,  in 
the  order  and  according  to  the 
rules  hereinafter  laid  down. — 
C.  N.  731. 

615.  Proximity  of  relation- 
ship is  determined  by  the  num- 
ber of  generations,  each  gener- 
ation forming  a  degree.— C.  N. 
735. 

616.  The  succession  of  de- 
grees forms  the  line. 

The  succession  of  degrees 
between  persons  who  descend 
one  from  the  other  is  called  the 
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line ;  that  between  per- 
rho  do  not  descend  the 
r>m  the  other,  but  from  a 
in  ancestor,  is  called  the 
Ml  Una. 

direct  line  is  distinguish- 
o  the  direct  descending, 
ib  direct  ascending  Hue. 
>rmer  connects   the    an 

with  his  descendants  ; 
tter  connects   the    indi- 

with    his 


.  In  the  direct  line  the 
a  are  computed  to  be  as 
as  there  are  generations 
;n  the  persons ;  thus  the 
i,  with  respect  to  the 
.  in  the  first  degree,  the 
ion  in  the  second,  and 
■cally  as  to  the  father  and 
lather  In  respect  of  the 
d  grandson.  — C.  N.  737. 
.  In  the  collateral  line 
erees  are  reckoned  by  the 
itions  from  one  relation 
and  not  including  the 
>n  ancestor,  and  from  the 
to  the  other  relation. 
i  two  brothers  are  In  the 
I  degree,  uncle  and 
w  in  the  third,  cousins- 
n  in  the  fourth,  and  so 
.  N.  738. 


)/  Representation . 


—  -O  put  the  represent- 
in  the  place,  in  the  degree 

the  rights  of  the  person 
ented.-C.  N.  738;  C.  C. 

.  Representation  takes 
vlthout  limit  in  the  direct 
ascending;  it  is  allowed 
er  the  children  of  the 
ed  compete  with  the 
idanta  ot    a  predeceased 


child,  or  whether  all  the  chil- 
dren of  the  deceased  having 
died  before  him,  the  descendants 
of  these  children  happen  to  be 
in  equal  or  unequal  degrees 
amongst  themselves. — C.  N, 
710. 

62 1 .  Representation  does 
not  take  place  in  favor  of  ascen- 
dants ;  the  nearest  in  each  line 
excludes  the  more  distant.— 
C.  N.  741. 

822.  In  the  collateral  line  re- 
preKcnlHtion  is  admitted  only 
where  nephews  and  nieces  suc- 
ceed to  their  uncle  and  aunt 
concurrently  with  the  brother 
and  sister  of  the  deceased.— 
O.  N.  742. 


n  all  ot 


admitted,  the  par- 
tition is  effected  according  to 
roots  ;  it  one  root  have  several 
branches,  the  subdivision  is 
also  made  according  to  roots  in 
each  branch,  and  the  members 
of  the  same  branch  divide 
among  themselveB  by  heads.— 
C.N.  743. 

824.  Living  persons  cannot 
be  represented,  but  only  those 
who   are   naturally    or   civilly 

A  person  may  represent  him 


62B.  Children  or  their  de- 
scendants succeed  lo  their 
father  and  mother,  grand- 
fathers and  grand -mothers,  or 

other  ascendants,  without  dis- 
lincuoii  nf  sex  or  primo-geni- 
ture,  and  whether  they  are  the 
Issue  of  the  same  or  of  different 
marriages. 
They   Inherit   in   equal   por- 


it; 


&£ 
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C  oWW  blood I  sharing 
each  in  his  own  line  only,    it 
there  be  brothers  and  sisters 
nephews  and  nieces  on  one  side 
™Pv  Itoey  inherit  the  whole  of 

thesuccSsion  ">  the,  &"!%£.  1 
of  all  the  relations  of  the  other 

lln^iCifNth7e5deceased,  having 
leftno  issue,  nor  father  nor 
mothS,  nor  bjotto*  »«•»- 
tprs  nor  nephews  nor  nieces, 
iS  the  first  degree,  leave  ascen- 
tt  in  one  line  onlv the  nt£ 
est  of  such  ascendants  takes 
™«  half  of  the  succession,  the 
°?w  half  of  which  devolves  to 
?ne  newest  collateral  relation 

^X^ec^e  there  he 
no  ascendant,  the  whole  succes- 
«^n^  divided  into  two  eoual 

case  of  representation  the 
barest  excludes  all  the  other* ; 
those  who  are  in  the  same 
degree  partake  by  heads.-C.N. 

75itt*5.  Relations  beyond  the 
twelfth  degree  do  not  inherit 

In  default  of  relations  within 
th^ritable  *f~  ^^ 
the  relations  of  ther°^e^ine 
inherit  the  whole.-C.  N  .  7&&. 

SECTION   IV. 

Of  Irregular  Successions. 

Ao«     When    the    deceased 
lefves  notations  within  the 

^r?nic.N767rcyC.lf2.606, 


687.  In  default  of  a  surviv- 
ing consort,  the 'succession t  f  alls 
to  the  crown.— C.  N.  768  ,  O.  O . 

401,  606,  598. 

638.  In  the  case  of  the  two 
preceding  articles  a  statement 
of  the  property  of  the  succes- 
sion, coming  to  the  surviving 
consort  or  to  the  crown,  must 
be  made,  at  their  diligence,  by 
means  of  an  inventory  or  other 
equivalent  instrument,  befwe 
they  can  claim  to  be  authorized 
to  take  possession.— « >.  in.  iw. 

639  xhis  possession  must 
be  demanded  in  the  superior 
court  of  original  jurisdiction  of 
the  district  in  which  the  succes- 
sion opens,  and  the  suit  is 
prosecuted  and  adjudicated 
upon  in  the  manner  and  aecord- 
iiiK  to  the  forms  determined  in 
the  Code  of  Civil  Procedure.- 
C  N.  770;  C.C.  607,  2216;  C.  C.  P. 

1422  et  s.  , , 

640.  Whenever  the  pre- 
scribed rules  and  formalities 
have  not  been  complied  witn, 
the  heirs,  if  any  appear,  may 
claim  an  indemnity,  and  even 
damages,  according  to  circum- 
stances, for  the  consequent 
losses  incurred.— O.  JN.  </a 


CHAPTER  FOURTH. 

OF  ACCEPTANCE  AND  RENUN- 
CIATION OF  SUCCESSIONS. 

SECTION  I. 

Of  Acceptance  of  Successions. 

641.  No  one  is  bound  to 
accept  a  succession  whteh  has 
devolved  to  him.— C .  N .  77o. 

642.  A  succession  may  be 
accepted  purely  and  simply,  or 
under  benefit  of  inventory.— 
C.N.  774,  788,  789,793;  C.  C.  660 
et  s. ;  C.  C.  P.  H05  et  s, 
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643.  A  married  woman  can- 
not validly  accept  a  succession 
without  being  authorized  there- 
to by  her  husband,  or  judicially 
according  to  the  provisions  of 
chapter  six,  of  the  title  Of  Mar- 
riage . 

Successions  which  devolve  to 
minors  and  interdicted  persons 
cannot  be  validly  accepted 
otherwise  than  in  conformity 
with  the  provisions  contained 
in  the  titles  which  treat  re- 
spectively of  Minority  and  of 
Majority. -C.  N.  776,  217,   461, 

•  462,463  ;  C.  C.  177  et  s.,  301,  302, 
1284,  1287,  1288. 

644.  The  effect  of  acceptance 
reaches  back  to  the  day  when 
the  succession  devolved.— C.  N. 
777. 

645.  Acceptance  may  be 
either  express  or  tacit ;  it  is 
express  when  a  person  as- 
sumes the  title  or  quality  of 
heir  in  an  authentic  or  private 
act ;  it  is  tacit  when  the  heir 
performs  an  act  which  neces- 
sarily implies  his  inten- 
tion to  accept,  and  which  he 
would  have  no  right  to  perform, 
except  in  his  capacity  of  heir. — 
C.  N.  778. 

646.  Mere  conservatory  acts 
and  those  of  supervision  and 
provisional  administration  are 
not  acts  of  acceptance,  if  the 
title  and  quality  of  heir  have 
not  been  assumed.— C.  N.  779  ; 
C.  C.  665. 

647.  A  gift,  sale  or  transfer 
of  his  heritable  rights  made  by 
a  co-heir,  either  to  a  stranger 
or  to  all  or  some  of  his  co-heirs, 
implies  on  his  part,  an  accept- 
ance of  the  succession. 

The  same  presumption  re- 
sults : 

1.  From  the  renunciation 
made,  even  gratuitously,  by  one 

•  heir  in  favor  of  one  or  more  of 
his  co-heirs. 


2.  From  the  renunciation 
made  in  favor  even  of  all  the 
co-heirs  without  distinction,  if 
he  receive  the  price  of  his  re- 
nunciation.— C.  N.  780 ;  C.  C. 
658,  1061,  1579  et  s. 

648.  When  the  person  to 
whom  a  succession  has  devolved 
dies  without  having  renounced 
or  expressly  or  tacitly  accepted 
it,  his  heirs  may  accept  or  re- 
ject it  in  his  stead.— C.  N.  781. 

649.  If  such  heirs  do  not 
agree  to  accept  or  to  reject  the 
succession,  it  is  held  to  be  ac- 
cepted under  benefit  of  inven- 
tory.-C.  N.  782. 

650.  A  person  of  full  age 
cannot  impugn  his  express  or 
tacit  acceptance  of  a  succession, 
unless  such  acceptance  has 
been  the  result  of  fraud,  fear  or 
violence  ;  he  can  never  disclaim 
it  on  the  ground  of  lesion  only, 
unless  the  succession  has  be- 
come absorbed  or  notably  dim- 
inished by  the  discovery  of  a 
will  which  was  unknown  at  the 
time  of  the  acceptance.— C.  N. 
783  ;  C.  C.  991  et  s. 

650a.  Letters  of  verification 
may  be  obtained  in  the  case  of 
a  succession  a b  intestat,  de- 
volving in  this  Province,  hav- 
ing property  situate  outside  of 
its  limits  or  debts  due  by  per- 
sons not  residing  therein. 

The  procedure  in  such  case  is 
regulated  by  the  Code  of  Civil 
Procedure.— R.  S.  Q.,  6801  ; 
C.  C.  P.  1411  et  s. 

SECTION  II. 

Of   Renunciation    of    Succes- 
sions. 

651.  Renunciation  of  a  suc- 
cession is  not  presumed  ;  it  Is 
effected  by  a  notarial  deed,  or 
by  a  judicial  declaration  which 
is  recorded.— C.  N.  784. 

6 
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652.  An  heir  who  renounces 
is  deemed  to  never  have  been 
heir.-  C.  N.  785. 

653.  The  share  of  a  party  re- 
nouncing accrues  to  his  co- 
heirs. 

If  he.be  alone,  the  whole  suc- 
cession devolves  to  the  next  in 
degree.— C.  N.  786. 

654.  No  one  can  take  as  the 
representative  of  an  heir  who 
has  renounced.  If  the  party 
renouncing  be  the  sole  heir  in 
his  degree,  or  if  all  his  co-heirs 
have  renounced,  the  children 
take  in  their  own  right  and  in- 
herit by  heads. — C.  N.  787. 

655.  The  creditors  of  an  heir 
who  renounces,  to  the  pre- 
judice of  their  rights,  may  pro- 
cure the  rescission  of  such  re- 
nunciation, and  afterwards  ac- 
cept the  succession  themselves, 
in  right  of  their  debtor,  and  to 
his  place  and  stead. 

In  such  case  the  renunciation 
is  annulled  only  in  favor  of  the 
creditors  who  nave  demanded 
the  rescission  and  merely  to 
the  extent  of  their  claims.  It  is 
not  annulled  in  favor  of  the 
heir  who  has  renounced.— C.  N. 
788  ;  C.  C.  1031  et  s. 

656.  An  heir  is  never  too 
late  to  renounce  the  succession, 
as  long  as  he  has  not  formally 
or  tacitly  accepted  it.— C.  N. 
780. 

657.  An  heir  who  has  re- 
nounced a  succession  may 
nevertheless  resume  it,  so  long 
as  it  has  not  been  accepted  by 
another  having  a  righo  to  it ; 
but  he  resumes  it  in  the  state 
in  which  it  then  is,  and  with- 
out prejudice  to  the  rights 
which  third  parties  have  ac- 
quired upon  the  property  of 
such  succession,  by  prescrip- 
tion or  by  acts  validly  made 
while  it    was   vacant.-— C.    N. 

£0;C  C.302. 


658.  No  one  can  renounce 
the  succession  of  a  living  per- 
son, or  alienate  the  contingent 
rights  he  may  claim  therein, 
unK  ss  it  is  by  cont»  act  of  mar- 
riage.-C.  N.  791  ;C.  C.  1061. 

659.  Any  heir  who  has  ab- 
stracted or  concealed  property 
belonging  to  a  succession  for- 
feits the  right  of  renouncing  it  ; 
notwithstanding  his  subse- 
quent renunciation  he  remains 
unconditional  heir,  without 
right  to  claim  any  share  in  the 
property  abstracted  or  conceal- 
ed.—C.  N.  792  ;  C.  C.  670. 

SECTION    III. 

Of  the  Formalities  of  Accept- 
ance,  of  Benefit  of  Inventory 
and  its  Effects,  and  of  the 
Obligations  of  the  Beneficiary 
Heir. 

660.  In  order  to  obtain  bene- 
fit of  inventory,  the  heir  is 
bound  to  demand  it  by  a  peti- 
tion to  the  court  or  to  one  of 
the  judges    of   the     court   of 

B  superior  original  jurisdiction  of 
*  the  district  in  which  the  suc- 
cession devolved  ;  this  petition 
is  proceeded  and  adjudicated 
upon  in  the  manner  and  form 
required  by  the  Code  of  Civil 
Procedure.— C.  N.  793;  C.  C. 
301,  649  ;  C.  C.  P.  1405  et  s. 

661.  The  judgment  granting 
the  petition  must  be  registered 
in  the  registry  office  of  the  di- 
vision in  which  the  succession 
devolved. 

662.  Such  demand  must  be 
preceded  or  followed  by  the 
making  of  a  faithful  and  exact 
inventory  of  the  property  of 
the  succession,  before  noi  aries, 
in  the  form  and  within  the  de- 
lays established  by  the  rules  of 
procedure. -C.  N.  794  ;  C.  C.  P. 
1387  et  a. 
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068.  The  beneficiary  heir  is 

ilno  bound,  if  the.  majority  of 
.he  creditors  or  other  persons 
nterested  require  it,  to  give 
;ood  and  sufficient  security  for 
be  talue  of  the  moveable  pro 


liberating,  the  hefr  t 


ri7i'ns 


tpri.sed  In  the  Invt 
■  whatever  nione; 
i  the   sale   of  i 


iir>K  Iroi 
loveables,   he     may    then    or  j 
lereafler  have  In  his  hands. 

In  default  of  Such  security,  • 
le  court  may, according  to  cir- 
imstanceR,  ml  judge  (lie  heir  to  ! 
tve  forfeited  the  benefit  of  in- 1 
inlory,  or  order  that  the  j 
oveanles  be  sold  and  that  the  ' 
oceeda,  as  well  as  the  other  f 
>nejs  of  the  succession  which  • 

may  have  in  hand,  be  depoe- ' 
d   in  court  to  be  applied  io 
charging    the     liabilities    of 
i  succession.    C.  N.  907. 
I0».    The     heir   i«   allowed 
■ce  mouths  to  make  the  In 
itory,    counting    from     the 
ie  when    the  succession  de- 
ved. 
.c  has  moreover  in  order  to 

berate  upon  his  acceptance 
enunciation,  adelay  of  forty 
■,  which  begin  to  run  frrnn 
day  of  the  expiration  of  the 
*  months  for  the  Inventory, 
-om  the  day  of  the  closing 
ie  inventory,  if  it  be  aim- 
ed  within  the  three  months. 

N.  7fl8;C.C.  H74. 
IO.  If,  however,  there  he, 
us  auccexsion,  articles  of  a 
limbic  nature,  or  of  which 
^reservation  Is  costly,  the 
may  cause  them  to  he  sold, 
out  thereby  incurring  the 
Eruption  of  having  accept- 
but  such  sale  must  be 
i  publicly,  and  after  the 
38  and  publications  requir- 

the  rules  of  procedure.— 

796  ;  C.  C.  646. 

a.   During  the   delays  (or 

Dg  the   inventory  and  de 


ujpellec 

ity,  urn  ct_.  __.,  

'alncd  against  him  ;  if  he 
n  ounce  si  or  before  the  ex 
alioti  of  (he  delays,  the  lav 
costs  he  has  incurred  up  Io  t 
time  are  chargeable  to  the  i 
cesslon.-C.  N.  Iff! ;  C.  C.  2 
C.  C.  P.   177,  s.  1,  178. 

667.  After  the  exptratloi 
the  above  delays,  the  heir  n 

against  him,  demand  a  furl 
delay,  which  the  court  seize 
the  case  may  grant  or  refi 
according  to  circumstance 
C.  N.  798. 

668.  Costs  of  suit,  in 
case  of  the  preceding  art! 
are  chargeable  to  the  sue 
slon,  if  the  be ir  prove  thai 
had  no  knowledge  of  the  dei 
or  that  the  delays  were  In- 
cicnt,  whether  by  reason  of 

situation  of  the  property  o 
the  contestations  which  h 
arisen  ;  if   he    make   no   s 

firoof,  he  remains  person 
able  for  the  eosts.-C.  N. 

680  The  heir,  neverthel 
after  the  expiration  of  the 
lays  granted  by  article  694, 
even  of  that  given  by  the  ju 
under  article  667,  still  reti 
the  power  of  making  an  in' 
tory  and  of  becoming  bet 
ciary  heir,  if  he  have  not  otl 
wise  performed  any  act  of  h 
ihip,  or  if  he  have  not  been  i 
<i  em  tied,  in  his  quality  of 
conditional  heir,  by  a  ji 
ment  which  has  become  Dun 
C.  N.  800. 

6SO.  An  heir  who  is  gu 
of  concealment,  or  who  fcn 
i ugly  or  fraudulently  has  oi 
ted  to  include  in  the  invent 
any  effects  of  the  success 
forfeits  the  benefit  of  in' 
lory.-C.  N.  801  ;  C.  C.  86B. 
«71.  The  effect  of  benefl 
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inventory  is  to  give  the  heir  the 
advantage  :— 

1.  Of  being  liable  for  the  debts 
of  the  succession  only  to  the  ex- 
tent of  the  value  of  the  pro- 
perty he  has  received  from  it ; 

2.  Of  not  confounding  his 
private  property  with  that  of 
the  succession,  and  of  retaining 
against  the  succession  the  right 
of  demanding  payment  of  his 
own  claims.— C.  N.  802  ;  C.  C. 
878,  1156,  s.  4,  2237  ;  C.  C.  P. 
1410. 

672.  The  beneficiary  heir  is 
charged  to  administer  the  pro- 
perty of  the  succession  and 
must  render  an  account  of  his 
administration  to  the  creditors 
and  legatees.  He  cannot  be 
compelled  to  pay  out  of  his 
private  property  unless  he  has 
been  put  in  default  to  produce 
his  account  and  has  failed  to 
fulfil  this  obligation. 

After  the  verification  of  the 
account  he  cannot  be  compelled 
to  pay  out  of  his  private  pro- 
perty except  to  the  extent  of 
the  sums  remaining  in  his 
hands.— C.  N.  803. 

673.  In  his  administration 
of  the  property  of  the  succession 
the  beneficiary  heir  is  bound  to 
exercise  all  the  care  of  a  pru- 
dent administrator. — C.  N.  804. 

674.  If  the  beneficiary  heir 
causes  the  moveables  of  the 
succession  to  be  sold,  the  sale 
must  be  made  publicly  and  after 
the  notices  and  publications 
required  by  the  rules  of  pro- 
cedure. 

If  he  produce  them  in  kind, 
he  is  liable  only  for  the  depre- 
ciation or  the  deterioration 
caused  by  his  negligence. — C.  N. 
805  ;  C.  C.  P.  1408. 

675.  With  regard  to  the  im- 
moveables, if  it  become  neces- 
sary to  sell  them,  the  sale  and 
the    distribution  of  the  price 


arising  from  it,  are  proceeded 
with,  in  the  manner  and  form 
followed  with  respect  to  the 
property  of  vacant  successions, 
according  to  the  rules  laid  down 
in  the  following  section. — C.  N. 
806;  C.  C.  P.  1409,1428. 

676.  The  beneficiary  heir, 
before  disposing  of  the  property 
of  the  succession,  and  after 
having  made  the  inventory, 
gives  notice  of  his  Quality  in  the 
manner  established  in  the  Code 
of  Civil  Procedure. 

After  two  months  from  the 
giving  of  the  first  notice,  if 
there  be  no  actions,  seizures  or 
.judicial  contestation*,  by  or 
between  the  creditors  or 
legatees,  the  beneficiary  heir 
may  pay  the  creditors  and 
legatees  as  they  present  them- 
selves. 

If  there  be.  actions,  seizures, 
or  contestations  of  which  he 
has  received  judicial  notice,  he 
can  only  pay  according  to  the 
directions  of  the  court.— C.  N. 
808  ;  C.  C.  P.  1406. 

677.  The  beneficiary  heir 
may  at  all  times  : — 

1.  Renounce  the  benefit  of  in- 
ventory, either  judicially  or  by 
a  notarial  deed,  to  become  un 
conditional  heir,  upon  giving 
the  same  notices  as  when  he 
accepted ; 

2.  Render  a  final  account  in 
court,  upon  giving  the  same 
notices  as  when  he  accepted 
and  any  other  notices  the  court 
may  direct,  in  order  to  be 
freed  from  his  administration, 
whether  lie  has  legally  paid,  by 
order  of  the  court  or  extra- 
judicially, all  the  debts  of  the 
succession,  or  whether  he  has 
duly  paid  them  to  the  extent  of 
the  full  value  he  has  received. 

By  means  of  the  discharge 
obtained  from  the  court  he  may 
retain  in  kind  any  property  re- 
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maining  in  his  hands  which 
forms  part  of  the  succession. — 
C.  N.  808. 

678.  The  beneficiary  heir 
may  likewise,  with  tne  con- 
sent of  all  parties  interested, 
render  an  amicable  account 
without  judicial  formalities. 

679.  If  the  discharge  be 
based  upon  the  payment  by  the 
beneficiary  heir  of  all  the  debts, 
without,  however,  his  having 
paid  out  to  the  extent  of  what 
he  received,  he  is  not  liberated 
as  regards  creditors  who  pre- 
sent themselves  within  three 
years  from  the  discharge,  and 
show  satisfactory  cause  for  not 
having  corne  forward  within 
the  required  delays,  but  he  is 
bound  to  satisfy  them  so  long 
as  he  has  not  paid  out  the  full 
value  of  what  he  received. — C. 
N.  809. 

680.  The  discharge  of  the* 
beneficiary  heir  does  not  pre- 
judice the  claim  of  the  unpaid 
creditors  against  the  legatee 
who  has  received  to  their  detri- 
ment, unless  the  latter  proves 
that  they  might  have  been  paid 
by  using  due  diligence,  with- 
out his  being  left  answerable 
towards  other  creditors  who 
received  in  lieu  of  the  claimant. 
C.N.  809. 

681.  The  expenses  of  seals, 
if  any  have  been  affixed,  of  the 
inventory,  and  of  the  account, 
are  chargeable  to  the  succes- 
sion.—C.  N.  810. 

682.  The  form  and  contents 
of  the  account  which  the  bene- 
ficiary heir  must  render  are 
regulated  by  the  Code  of  Civil 
Procedure. — C .  C .  P .  567  et  s. 

683.  In  the  collateral  as  well 
as  in  the  direct  line,  the  heir 
who  accepts  under  benefit  of 
inventory  is  not  excluded  by 
the  one  who  offers  to  accept  un- 
conditionally. 


SECTION  IV. 

0/  Vacant  Successions. 

684.  After  the  expiration  of 
the  delays  for  making  the  in- 
ventory and  for  deliberating  if 
no  one  come  forward  to  claim  a 
succession,  if  there  be  no  known 
heirs,  or  if  the  known  heirs 
have  renounced,  such  succes- 
sion is  deemed  vacant.— C.  N. 
811  :  C.  C.  401. 

685.  Upon  the  demand  of 
any  party  interested,  a  curator 
to  such  succession  is  named  by 
the  court  or  by  one  of  the  judges 
of  the  court  of  original  juris- 
diction of  the  district  in  which 
it  devolves. 

This  appointment  is  made  in 
the  manner  and  form  prescrib- 
ed by  the  Code  of  Civil  Pro- 
cedure.—C.  N.  812  ;  C.  C.  347 
et  s.  ;  C.  C.  P.  1338,  1426  et  s. 

686.  Such  curator  gives 
notice  of  his  quality,  is  sworn 
and  forthwith  proceeds  to  the 
making  of  the  inventory;  he  ad- 
ministers the  property  of  the 
succession,  exercises  and  pro- 
secutes all  the  rights  pertaining 
to  it,  answers  all  claims  brought 
against  it,  and  renders  an  ac- 
count of  his  administration. — 
C.  N.  813  ;  C.  C.  2237. 

687.  After  the  appointment 
of  the  curator,  if  an  heir  or 
legatee  appear  who  lays  claim 
to  the  succession,  he  may  cause 
the  curatorship  to  be  set  aside 
for  the  future,  and,  upon  proof 
of  his  rights  may  obtain  posses- 
sion, by  means  of  an  action 
brought  before  the  proper  tri- 
bunal. 

688.  The  provisions  of  the 
third  section  of  this  chapter  as 
to  the  form  of  the  inventory, 
the  notices  to  be  given,  the 
mode  of  administration,  and 
the  accounts  to  be  rendered  by 
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beneficiary  heirs,  apply  to  cura- 
tors of  vacant  successions. — 
C.  N.  814. 

CHAPTER  FIFTH. 

OF    PARTITION    AND    RETURNS. 


SECTION  I. 

Of  the  Action  of  Partition  and 
its  Form. 

689.  No  one  can  be  compelled 
to  remain  in  undivided  owner- 
ship ;  a  partition  may  always 
be  demanded  notwithstanding 
any  prohibition  or  agreement 
to  the  contrary. 

It  may  however  be  agreed  or 
ordered  that  the  partition  shall 
be  deferred  during  a  limited 
time  if  there  be  any  reason  of 
utility  which  justifies  the  de- 
lay.-C,  N.  815. 

690.  Partition  may  be  de- 
manded even  though  one  of  the 
co-heirs  enjoys  separately  a  part 
of  the  property  of  the  succes- 
sion, if  there  have  been  no  act 
of  partition,  nor  a  sufficient 
possession  to  acquire  prescrip- 
tion.-C.  N.  816. 

691.  Neither  the  tutor  of  a 
minor,  nor  the  curator  of  an 
interdicted  person  or  of  an  ab- 
sentee, can  demand  the  parti- 
tion of  the  immoveables  of  a 
succession  which  has  devolved 
to  such  minor,  interdicted  per- 
son or  absentee,  but  he  may  be 
compelled  to  join  in  it,  and  in 
such  case  the  partition  is  ef- 
fected judicially,  and  with  the 
formalities  required  for  the 
alienation   of  the  property   of 

minors. 

The  tutor  or  curator  may  how- 
ever demand  the  final  partition 
of  the  moveables,  and  the  pro- 


visional division  of  the  im- 
moveables of  the  succession. — 
C.  N.  817  ;  C.  C.  305. 

692.  A  h<isband  may  without 
the  concurrence  of  his  wife, 
demand  the  partition  of  the 
moveables  and  immoveables 
which  have  accrued  to  her  and 
have  fallen  into  the  com- 
munity. As  to  things  which 
are  excluded  from  it,  the  hus- 
band cannot  demand  their 
partition  without  the  concur- 
rence of  his  wife ;  he  may  how- 
ever, if  he  has  a  right  to  enjoy 
her  property,  demand  a  provi- 
sional division. 

The  co-!jeirs  of  the  wife  can- 
not demand  a  definitive  parti- 
tion without  suing  both  hus- 
band and  wife.— C.  N.  818 ;  C.  C. 
1292,  1298,  1416,  1417. 

693.  If  all  the  heirs  be  of  full 
age,  be  present,  and  agree,  the 
partition  may  be  effected  in 
such  form  and  by  such  act 
as  the  parties  interested  deem 
proper. 

If  any  of  the  heirs  be  absent 
or  unwilling,  if  there  bp  among 
them  minors  or  interdicted  per- 
sons, in  all  such  canes  the  parti- 
tion can  only  be  effected  judi- 
cially, and  the  rules  laid  down 
in  toe  succeeding  articles  are 
to  be  followed. 

If  there  be  several  minors 
represented  by  one  tutor  and 
having  adverse  interests,  a 
special  and  separat  >  tutor  must 
be  given  to  each,  to  represent 
him  in  the  partition. — C.  N. 
819,  838  ;  C.  C.  P.  1039. 

694 .  The  acti  on  of  parti  t  ion 
and  the  contestations  which 
arise  in  it  are  submitted  to  the 
court  of  the  place  where  the 
succession  devolves,  if  it  de- 
volve in  Lower  Canada  ;  if  not, 
to  the  court  of  the  place  w  here 
the  property  is  situate,  or  of 
the  domicile  of  the  defendant. 
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It  ia  before  this  tribunal  that 
lici  tat  ions  and  the  proceedings 
connected  with  them  are  to  be 
effected.-C.  N.  822 ;  C.  C.  600  ; 
C.  C.  P.  102. 

095.  In  the  action  of  par- 
tition and  its  incidents,  the 
same  proceedings  are  had  as  in 
ordinary  suits,  saving  any  mo- 
diflcations  introduced  by  the 
Code  of  Civil  Pn>cedure.— C.  N. 
828 ;  C.  C.  P.  1037  et  s. 

696.  The  valuation  of  Im- 
moveables is  made  by  experts 
who  are  chosen  by  the  parties 
interested,  or  who  upon  the 
refusal  of  such  parties,  are 
officially  appointed. 

The  report  of  the  experts 
must  declare  the  grounds  of 
the  valuation,  it  must  indicate, 
whether  the  thing  estimated 
can  be  conveniently  divided, 
and  in  what  manner,  and  must  i 
determine,  in  case  of  division,  ; 
each  of  the  portions  which  may 
be  made  of  it,  and  the  value  of 
such  portion.— C.  N.  824 ;  C.  C.  P. 
392  et  s.  1040. 

607.  Each  of  the  coheirs 
may  demand  his  share  in  kind 
of  the  moveable  and  immove- 
able property  of  the  succentjion  ; 
nevertheless,  if  there  be  seiz- 
ing or  opposing  creditors,  or 
if  the  majority  of  the  co-heirs 
deem  a  sale  necessary  to  dis- 
charge the  liabilities  of  the 
succession,  the  moveable  pro- 
perty is  publicly  sold  in  the 
ordinary  manner.— C.  N.  826  ; 
C.  C.  P.  1309  et  s. 

608.  If  the  immoveables 
cannot  conveniently  be  di- 
vided they  must  be  sold  by 
licitation  before  the  court. 

Nevertheless  the  parties,  if 
they  be  all  of  full  age,  may  con- 
seat  to  the  licitation  being 
made  before  a  notary  upon  the 
choice  of  whom  they  agree.— 


C.  N.  827 ;  C.  C.  1562, 1563;  C.  C.  P. 
1045,  1046. 

699.  After  the  moveable 
and  immoveable  property  have 
been  estimated,  and  sold  if 
there  be  cause  for  it,  the  court 
may  send  the  parties  before  a 
notary  upon  whom  they  have 
agreed,  or  who  has  been  offi- 
cially named  if  they  do  not 
agree  in  their  choice. 

They  are  to  proceed  before 
such  notary,  to  the  account 
to  which  they  are  bound  to- 
wards one  another,  to  the  for- 
mation of  the  general  mass, 
the  composition  of  the  shares 
and  the  fixing  of  the  compen- 
sation to  be  furnished  to  each 
of  the  copartitioners.— C.  N.  #28; 
C.  C.  P.  410,  1044. 

700.  fcach  co-heir  returns 
into  the  mass,  according  to  the 
rules  hereinafter  laid  down, 
the  gifts  made  to  him  and  the 
sums  in  which  he  is  indebted.— 
C.  N.  829 ;  C.  C.  712  et  s. 

701.  If  the  return  be  not 
made  in  kind,  the  co-heirs  en- 
titled to  it  pretake  an  equal 
portion  from  the  mass  of  the 
succession. 

These  pretakings  are  made  as 
much  as  possible  in  objects  of 
the  same  nature  and  quality  as 
those  which  are  not  returned  in 
kind.— C.  N.  830. 

702.  After  these  pretakings, 
the  parties  are  to  proceed  to 
the  formation,  out  of  what  re- 
mains in  the  mass,  of  as  many 
shares  as  there  are  partitioning 
heirs  or  roots.—  0.  N.  831,  C.  C.  R 
1040. 

703.  In  the  formation  and 
composition  of  the  shares,  the 
separation  of  immoveables  into 
small  parcels  and  the  division 
of  industrial  establishments  is 
to  be  avoided  as  much  as  pos- 
sible ;  it  is  also  proper  to  put 
into  each  share  if  possible,  the 
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same  quantity  of  moveables, 
immoveables,  rights  and  cre- 
dits, of  the  same  nature  and 
value.—  C.  N.  832. 

704.  The  inequality  of  shares 
in  kind,  when  it  is  unavoidable, 
is  to  be  compensated  by  pay- 
ment of  the  difference  either  in 
rent  or  in  money.— C  N.  833. 

705.  The  shares  are  to  be 
formed  by  one  of  the  co-heirs 
if  they  can  agree  amongst  them- 
selves in  the  choice,  and  if  he 
who  is  chosen  accept  the  office  ; 
in  the  opposite  case  the  shares 
are  to  be  formed  by  an  expert 
appointed  by  the  court,  and  are 
afterwards  to  be  drawn  by  lot. 
— C.  N.  834. 

706.  Before  proceeding  to 
draw,  each  copartitioner  is 
allowed  to  propose  his  objec- 
tions as  to  the  formation  of  the 
shares.— C.  N.  835. 

707.  The  rules  laid  down 
for  the  division  of  the  masses 
to  be  apportioned  are  also  to  be 
observed  in  the  subdivisions  of 
the  partitioning  roots.— C.  N. 
836. 

708.  If  in  the  operations 
referred  to  a  notary,  contesta- 
tions arise,  he  must  draw  up  a 
statement  of  the  difficulties  and 
of  the  respective  allegations  of 
the  parties,  and  submit  them 
for  the  decision  of  the  court 
that  appointed  him.  These  in- 
cidents are  proceeded  upon 
according  to  the  forms  pre- 
scribed by  the  laws  of  procedure 
— C.  N.  837. 

700.  Where  licitation  takes 
place  by  reason  of  there  being 
amongst  the  heirs,  absentees, 
interdicted  persons,  or  minors, 
even  emancipated,  it  can  only 
be  effected  judicially,  and  with 
the  formalities  prescribed  for 
the  alienation  of  the  property 
of  minors.— C.  N.  460,  819,  839 ; 
C.  C.  P.  1341  et  s.  1404. 


710.  Every  person,  even  a 
relation,  who  is  not  entitled  to 
succeed  to  the  deceased,  and  to 
whom  one  of  the  co-heirs  has 
assigned  his  right  in  the  suc- 
cession, may  be  excluded  from 
the  partition,  either  by  all  the 
co-heirs  or  by  one  of  them,  on 
being  reimbursed  the  price  of 
such  assignment. — C.  N.  841. 

711.  After  tie  partition, 
each  of  the  parties  has  a  right 
to  be  put  in  possession  of  the 
titles  belonging  to  the  objects 
which  have  fallen  to  him. 

The  titles  to  a  divided  pro- 
perty remain  with  him  who  has 
the  greatest  share  in  it,  subject 
to  the  obligation  of  giving  the 
use  of  them,  when  required,  to 
the  copartitioners  interested 
therein. 

The  titles  common  to  the 
whole  inheritance  are  delivered 
to  him  whom  the  heirs  have 
chosen  to  be  the  depositary  of 
them  ;  subject  to  the  obligation 
of  giving  the  use  of  them  to  the 
other  copartitioners  whenever 
required.  If  they  disagree  in 
the  choice,  it  is  made  by  the 
judge.-  C.  N.  842. 

SECTION   II. 

Of  Returns. 

712.  Every  heir,  even  the 
beneficiary  heir,  coming  to  a 
succession,  must  return  to  the 
general  mass  all  that  he  has 
received  from  the  deceased  by 
gift  inter  vivos,  directly  or  in- 
directly ;  he  cannot  retain  the 
gifts  made  nor  claim  the  lega- 
cies bequeathed  by  the  deceased, 
unless  such  gifts  and  legacies 
have  been  given  him  expressly 
by  preference  and  beyond  his 
share,  or  with  an  exemption 
from  return.— C.  N.  843 ;  C.  C. 
1468. 


8U00B88I0H8. 


718.  The  heir  may,  never- 
theless, by  renouncing  the  suc- 
cession, retain  the  gifts  or 
claim  the  legacies  made  to  him. 
-C.  N.  846. 

714.  A  donee  who  at  the 
time  of  the  gift  was  not  an 
heir,  but  who  at  the  time  when 
the  succession  devolves  is  en- 
titled to  succeed,  is  bound  to 
return  the  gift,  unle&s  the  test- 
itor  has  exempted  him  from 
loingso.-C.  N.  846. 

710.  Gifts  and  legacies  made 
o  the  son  of  a  person  who,  at 
he  time  when  the  succession 
levolves  has  become  entitled  to 
ucceed,  are  subject  to  be  re- 
urn  ed. 

The  father  coming  to  the  suc- 
ession  of  the  donor  or  testator 
i  bound  to  return  them.— C.  N. 
i7. 

710.  A  grandson  coming  to 
le  succession  of  his  grand - 
ther  is  bound  to  return  what 
is  been  given  to  his  father, 
though  be  should  renounce 
e  succession  of  the  latter.— 
N.  848. 

717.  The  obligation  to  return 
e  gifts  and  legacies  made 
ring  the  marriage,  either  to 
e  consort  who  is  entitled  to 
cceed,  or  to  the  other  consort 
>ne,  or  to  both,  depends  upon 
i  interest  of  the  neir  who  is 
MibJe  of  succeeding  and  the 
rant  ages  he  derives  there- 
in according  to  the  rules  laid 
vn  in  the  title  concerning 
rriage  covenants,  as  to  the 
ct  of  gifts  and  legacies 
de  to  the  consorts  during 
rria#e.—  C.  N.  849 ;  C.  C.  1272 
t. 


Return  is  only  made  to 
succession  of  the  donor  or 
ator.— C.  N.  860. 
19.  'Whatever  has  been  laid 
for  the  establishment  of  one 
le  co-heirs,  or  for  th*  pay- 


ment of  his  debts,  must  be  re- 
turned.— C.  N.  851. 

720.  The  expenses  of  nour- 
ishment, maintenance,  educa- 
tion and  apprenticeship,  the 
ordinary  expenses  of  equip- 
ment, of  weddings,  and  custo- 
mary presents,  are  not  subject 
to  be  returned.  —  C.  N.  852. 

721.  The  same  rule  applies 
to  the  profits  which  the  heir 
may  have  derived  from  agree- 
ments made  with  the  deceased, 
if  at  the  time  at  which  they  are 
made  they  do  not  confer  an  in- 
direct advantage,— C.  N.  853. 

722.  The  profits  and  interest 
of  the  things  subject  to  be  re- 
turned are  due  only  from  the 
day  when  the  succession  de- 
volves.—C.  N.  856;  C.  C.  601, 
602. 

728.  Returns  are  due  only 
from  coheir  to  co-heir ;  they  are 
not  due  to  the  legatees  nor  to 
the  creditors  of  the  succession. 
-C.  N.  857. 

724.  Returns  are  effected 
either  in  kind  or  by  taking  less. 
— C.  N.  858 ;  C.  C.  701. 

72o\  The  return  of  moveable 

{property  is  only  made  by  taking 
ess  ;  it  cannot  be  returned  in 
kind,  -C.  N.  868. 

726.  The  return  of  money 
received  is  also  made  by  taking 
less  in  the  money  of  the  succes- 
sion. In  case  of  insufficiency, 
the  donee  or  legatee  may  dis- 

Eense  with  the  return  of  money, 
y  abandoning  a  proportionate 
value  in  the  moveable  property, 
or  in  default  of  move  ible  pro- 
perty, in  the  immoveables  of 
the  succession.— C.  N.  869. 

727.  An  immoveable  given 
or  bequeathed,  which  has  per- 
ished by  a  fortuitous  event,  and 
without  the  fault  of  the  donee 
or  legatee,  is  not  subject  to  be 
returned.— C.  N.  855. 

728.  As  to  immoveables,  the 
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donee  or  legatee  may  at  his 
option  return  them  in  all  cases, 
either  in  kind  or  by  taking  less 
according  to  valuation.— C.  N. 
858,  850,  860. 

729.  If  the  immoveable  be 
returned  in  kind,  the  donee  or 
legatee  has  a  right  to  be  reim- 
bursed the  expenditures  made 
upon  it;  those  which  were 
necessary,  conformably  to  the 
rules  established  by  article  417, 
and  those  which  were  unneces- 
sary, according  to  article  582.— 
C.  N.  861. 

730.  The  donee  or  legatee 
must,  on  the  other  hand,  ac- 
count for  the  injuries  and  de- 
teriorations which  have  dimin- 
ished the  value  of  the  immove- 
able returned  in  kind  if  they 
result  from  his  own  act  or  from 
that  of  his  representatives. 

This  rule  does  not  apply  if 
they  have  been  caused  by  a  for- 
tuitous event,  and  without  his 
or  their  participation.— C.  N. 
863. 

731.  When  the  return  is 
made  in  kind,  if  the  immove- 
able returned  be  hypothecated 
or  encumbered,  the  co-parti- 
tioners  may  require  the  donee 
or  legatee  to  discharge  it  from 
such  hypothec  or  incumbiance  ; 
if  he  fail  to  do  so,  he  can  only 
return  by  taking  less. 

The  parties  may  however 
agree  that  the  return  shall  be 
made  in  kind ;  this  is  effected 
without  prejudice  to  the  claims 
of  the  hypothecary  creditors, 
which  are  charged  in  the  parti- 
tion of  the  succession  to  the 
party  making  the  return.— C.  N. 
865 ;  C.  C.  2021. 

732.  The  co-heir  who  returns 
an  immoveable  in  kind  may  re- 
tain possession  of  it  until  he  is 
effectively  reimbursed  the  sums 
due  to  him  for  disbursements 
and  ameliorations.— C.  N.  867. 


733.  The  immoveables  re- 
maining in  the  succession  are 
estimated  according  to  their 
condition  and  value  at  the  time 
of  the  partition. 

Those  which  are  subject  to 
return,  or  which  have  been  re- 
turned in  kind,  whether  they 
have  been  given  or  bequeathed:, 
are  to  be  estimated  according 
to  their  value  at  the  time  of  the 
partition,  according  to  the  con- 
dition in  which  tt>ey  were  at 
the  time  of  the  gift,  or,  as  to 
legacies,  at  the  tune  when  the 
succession  devolved ;  regard 
being  had  to  the  provisions  con- 
tained in  the  preceding  articles. 
— C.  N.  860,  861. 

734.  The  moveable  things 
found  in  the  succession,  and 
those  which  are  returned  as 
being  legacies,  are  likewise  es- 
timated according  to  their  con- 
dition and  value  at  the  i  ime  of 
the  partition,  and  those  which 
are  returned  as  having  been 
given,  according  to  their  condi- 
tion and  value  at  the  time  of 
the  gift— C.  N.  868. 

SECTION   III. 

Of  Payment  of  Debts. 

735.  An  heir  who  comes 
alone  to  the  succession  is  bound 
to  discharge  all  the  debts  and 
liabilities. 

The  same  rule  applies  to  a 
universal  legatee. 

A  legatee  by  general  title  is 
held  to  contribute  in  proportion 
to  his  share  in  the  succession. 

A  particular  legatee  is  bound 
only  in  case  of  the  insufficiency 
of  the  other  property,  and  is 
also  subject  to  hypothecary 
claims  against  the  property 
bequeathed ;  saving  his  re- 
course against  those  who  are 
held  personally.— C.  N.  870, 871 ; 
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C.  C.  472  et  8.,  875  et  s.,  880  et  s., 
1122  et  s.,1136,  1137,  2290,  2231; 
C.  C.  P.  005,  006.  * 

730.  If  there  be  several  heirs 
or  several  universal  legatees, 
they  contribute  to  the  payment 
of  the  debts  and  charges  each 
in  proportion  to  his  share  in  the 
succession.— C.  X.  870,  871. 

737.  A.  legatee  under  gen- 
eral title,  who  takes  concur- 
rently with  the  heirs,  contri- 
butes to  the  debts  and  charges 
in  the  same  proportion.— C.  N. 
871. 

788.  The  obligation  result- 
ing from  the  preceding  articles 
is  personal  to  the  heir  and  uni- 
versal legatees,  or  legatees 
under  general  title ;  it  gives  a 
direct  action  against  each  of 
them  respectively,  to  the  par- 
ticular legatees  and  to  the  cre- 
ditors of  the  succession.— C.  N. 
87a 

739.  In  addition  to  the  per- 
sonal action,  the  heir  and  uni- 
versal legatee  or  legatee  under 
general  title,  are  held  hypothe- 
carily  for  whatever  claims  affect 
the  immoveables  included  in 
their  share ;  saving  their  re- 
course against  those  who  are 
personally  liable  for  their  share 
according  to  the  rules  applicable 
to  warranty.— C.  N.  871.  878. 

740.  An  heir  or  universal 
legatee,  or  a  legatee  under  gen- 
eral title,  who,  not  being  per- 
sonally bound,  pays  the  hypo- 
thecary debts  charged  upon  the 
immoveable  included  in  his 
share,  becomes  subrogated  in 
all  the  rights  of  the  creditor 
against  the  other  co-heirs  or  co- 
legatees  for  their  shares;  con- 
ventional subrogation  cannot 
in  such  a  case  have  a  greater 
effect ;  saving  the  rights  of  the 
beneficiary  heir  as  creditor. — 
C.  N.  875. 

741.  A  particular    legatee 


who  pays  an  hypothecary  debt 
for  which  he  Is  not  liable  in 
order  to  free  the  immoveable 
bequeathed  to  him.  has  his 
recourse  against  those  who 
take  the  succession,  each  for 
his  share,  with  subrogation  in 
the  same  manner  as  any  other 
person  acquiring  under  parti- 
cular title.— C.  N.  874;  C.  C. 
889. 

742.  In  the  event  of  heirs 
or  legatees  exercising  their 
recourse  against  their  co-heirs 
or  colegatees,  by  reason  of  an 
hypothecary  debt,  the  liability 
of  such  as  are  insolvent  is  di- 
vided rateably  among  all  the 
others,  in  proportion  to  their 
respect  ive  shares.— C.  N.  870  ; 
C.  C.  749. 

743.  The  creditors  of  the 
deceased  and  his  legatees  have 
a  right  to  a  separation  of  the 
property  of  the  succession  from 
that  of  the  heirs  and  universal 
legatees,  or  legatees  under 
general  title,  unless  there  is 
novation.  This  right  may  be 
exercised  as  long  as  the  pro- 

f>erty  exists  in  the  hands  of  the 
atter,  or  upon  the  price  of  the 
sale,  if  it  be  yet  unpaid.— C.  N. 
878,  880  ;  C.  C.  879,  1990,  2106. 

744.  The  creditor*  of  the 
heir  or  legatee  are  not  allowed 
to  claim  this  separation  of  pro- 
perty, nor  to  exercise  any  right 
of  preference,  against  the  cred- 
itors of  the  succession.— C.  N. 
881. 

745.  The  creditors  of  the 
succession  and  those  of  the 
copartitioners  have  a  right  to 
be  present  at  the  partition  if 
they  require  it. 

If  the  partition  be  made  in 
fraud  of  their  rights,  they  may 
attack  it  in  the  «ame  mannei 
as  any  other  act  made  to  their 
detriment.— C.  N.  865,  882 ;  C.  C. 
1031  et  s. 
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SECTION    IVi 

Of  the  effects  of  partition  and 
of  the  warranty  of  shares 

746.  Each  copartitioner  is 
deemed  to  have  inherited  alone 
and  directlv  all  the  things  com- 

Erised  in  his  share,  or  which  he 
as  obtained  by  licitation,  and 
to  have  never  had  the  owner- 
ship of  the  other  property  of 
the  succession.— C.  N.  883. 

747  Every  act  having  for 
its  object  to  put  an  end  to  in- 
di vision  amongst  co-heirs  and 
legatees  is  deemed  to  be  a  par- 
tition, although  it  should  pur- 
port to  be  a  sale,  an  exchange, 
a  transaction,  or  have  received 
any  other  name.— C.  N.  880. 

748.  The  copartitioners  are 
respectively  warrantors  to- 
wards each  other  for  all  distur- 
bances or  evictions  proceeding 
from  a  cause  anterior  to  the 
partition. 

Such  warranty  does  not  take 
place  if  the  kind  of  eviction 
suffered  have  been  excepted  by 
some  provision  of  the  act  of 
partition  ;  it-  ceases  if  the  party 
suffer  eviction  through  his 
own  fault.— C.  N.  884;  C.  C. 
1508  et  s. 

740.  Each  of  the  coparti- 
tioners is  personally  bound,  in 
Sroportion  to  his  share,  to  in- 
emnify  his  co-heir  for  the  loss 
caused  to  him  by  the  eviction. 

If  one  of  the  copartitioners  be 
insolvent,  the  portion  for  which 
he  is  liable  must  be  divided 
rateably  among  all  the  solvent 
co-heirs,  according  to  their  re- 
spective shares. — C.  N.  885;  C.  C. 
742,  2014.  2104,  2105. 

750.  There  is  no  warranty 
against  the  insolvency  of  the 
debtor  of  a  claim  which  has 
fallen  to  one  of  the  co-heirs,  if 
such  insolvency  do  not  occur 


until  after  the  partition.  Never- 
theless, there  is  an  action  of 
warranty  in  the  case  of  a  rent, 
when  the  debtor  of  it  has  be- 
come insolvent  at  any  time 
since  the  partition;  unless  the 
loss  arises  from  the  fault  of  the 
party  to  whom  the  rent  was  al- 
lotted. 

The  insolvency  of  debtors 
which  exists  at  the  time  of  the 
partition  gives  rise  to  warranty 
in  the  same  manner  as  eviction. 
— C.  N.  886 :  C.  C.  1577. 


SECTION  V. 


Of  Rescission  in   Matters  in 
Partition. 

751.  Partitions  may  be  re- 
scinded for  the  same  causes  as 
other  contracts. 

Rescission  on  the  ground  of 
lesion  takes  place  in  the  case  of 
minors  only,  according  to  the 
rules  declared  in  the  title  Of 
Obligations. 

The  mere  omission  of  an  ob- 
ject belonging  to  the  succession 
does  not  give  rise  to  the  action 
of  rescission,  but  only  gives  a 
right  to  a  supplement  of  the  act 
of  partition.— C.  N.  887,  889; 
C.  C.  1001  et  s. 

752.  When  it  becomes  ne- 
cessary to  decide  whether  there 
is  lesion,  the  value  of  the  ob- 
jects at  the  time  of  thepartition 
is  to  be  considered.— C.  N.  890  ; 
C.  C.  733,  734. 

753.  The  defendant  in  an 
action  of  rescission  of  partition 
may  arrest  its  progress  and  pre- 
vent  the  bringing  of  another,  by 
offering  and  delivering  to  the 
plaintiff  the  supplement  of  his 
share  in  the  succession,  either 
in  money  or  in  kind. — C.  N. 
891. 
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CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

754.  A  person  cad  not  dispose 
>f  bis  property  by  gratuitous 
itle,  otherwise  than  by  gift 
titer  vivos  or  by  will  —C  N. 
93. 

755.  Gift  inter  vivos  is  an 
ict  by  which  the  donor  divests 
limself,  by  gratuitous  title,  of 
he  owne  ship  of  a  thing,  in 
avor  of  the  donee,  whose  ac- 
eptance  is  requisite,  and  ren- 
ers  the  contract  perfect.  This 
cceptance  makes  it  irrevocable, 
aving  the  cases  provided  for 
y  law  or  a  valid  resolutive  con- 
ition.— C.  X.  894. 

750.  A  will  is  an  act  of  gift 
i  contemplation  of  death,  by 
leans  of  which  the  testator, 
itbotit  the  intervention  of  the 
;r8on  benefited,  makes  a  free 
sposal  of  the  whole  or  of  a 
irt  of  his  property,  to  take 
feet  only  after  his  death,  with 
iwer  at  all  times  to  revoke  it. 
ny  acceptance  of  it  purporting 

be  made  in  his  lifetime  is  of 
i  effect. — C.  N.  895. 
7»7.  Certain  gifts  may  be 
ide  irrevocably  infer  vivos  in 
contract  of  marriage,  to  take 
ect,  however,  only  after 
ath.  They  partake  of  gifts 
fer  vivos  and  of  wills  ana  are 
sated  of  specially  in  the  sixth 
;tion  of  the  second  chapter  of 
s    title.— C.    N.    897;    C.    C. 


Every  gift  made  so  as 
take  oir  ct  onlv  after  death, 
ich  is  not  valid  as  a  will,  or 


as  permitted  in  a  contract  of 
marriage,  is  void.—  C.  N.  943, 
947. 

759.  The  prohibitions  and 
restrictions  as  to  the  capacity 
for  contracting,  alienating  or 
acquiring,  established  else- 
where in  this  code,  apply  to 
gifts  inter  vivos  and  to  wills, 
with  the  modifications  con- 
tained in  the  present  title. 

760.  Gifts  inter  vivos  or  by 
will  may  be  conditional 

An  impossible  condition,  or 
one  contrary  to  good  morals,  to 
law,  or  to  public  order,  upon 
which  a  gift  inter  vivos  de- 
pend*, is  void  and  renders  void 
the  disposition  itself,  as  in  other 
contracts.  In  a  will  such  a  con- 
dition is  considered  as  not 
written,  and  does  not  annul  the 
disposition.—  0.  N.  900,  1172; 
C.  C.  13,  831. 

CHAPTER  SECOND. 

of  gifts  inter  vivos. 


SECTION  II. 

Of  the  Capacity  to  Give  and  to 
Receive  by  Gift  inter  vivos. 

761.  All  persons  capable  of 
disposing  freely  of  their  pro- 
perty, may  do  so  by  gift  inter 
vivos  save  the  exceptions  es- 
tablished by  law.-C.  N.  902. 

762.  Gifts  purporting  to  be 
inter  vivos  are  void,  as  pre- 
sumed to  be  made  in  contempla- 
tion of  death,  when  they   are 
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made  during  the  supposed 
mortal  illness  of  the  donor, 
whether  it  be  followed  or  not 
by  his  death,  unless  circum- 
stances tend  to  render  them 
valid. 

If  the  donor  recover,  and 
leave  the  donee  in  peaceable 
possession  for  a  considerable 
time,  the  nullity  is  covered.— 
C.  C.  768. 

763.  Minors  cannot  give 
inter  vivos,  even  with  the  as- 
sistance of  their  tutors,  unless 
it  be  by  their  contract  of  mar- 
riage, as  provided  in  the  title 
Of  Obligations. 

Emancipated  minors  may 
nevertheless  give  moveable 
articles,  according  to  their 
condition  and  means,  and  pro- 
vided they  do  not  materially 
affect  their  capital. 

Tutors,  curators  and  other 
administrators  cannot  give  the 
property  entrusted  to  them,  ex- 
cept things  of  moderate  value, 
in  the  interest  of  their  charge. 

The  necessity  of  a  wife  being 
authorized  by  her  husband  ap- 
plies to  gifts  inter  vivos, 
whether  for  giving  or  for  re- 
ceiving. 

Public  corporations,  even 
those  having  power  to  alienate, 
besides  the  special  provisions 
and  formalities  which  concern 
them,  cannot  give  gratuitously 
without  the  sanction  of  the 
authorities  to  whom  they  are 
subject  and  of  the  main  body  of 
corporators ;  those  who  ad- 
minister generally  for  corpor- 
ations may  nevertheless  give 
alone,  within  the  limits  above 
defined  as  to  tutors  and  cura- 
tors. 

Private  corporations  may  give 
inter  vivos  in  the  same  manner 
as  individuals,  with  the  con- 
sent of  the  main  body  of  cor- 
porators.-C  N.  903,  904,  1095 ; 


C.  C.  36,  s.  2, 177,  322,  1006, 1267, 
1292. 

764.  The  prohibitions  and 
re«>  trictions  respecting  gifts  and 
benefits  bestowed  by  future 
consorts  in  case  of  second  mar- 
riages no  longer  exist.— C.  N. 
1098. 

765.  All  persons  capable  of 
succeeding  and  of  acquiring 
may  receive  by  gift  inter  vivos, 
saving  any  exception  estab- 
lished by  law,  and  subject  to 
the  necessity  of  legal  accept- 
ance by  the  donee,  or  by  a  per- 
son qualified  to  accept  for  him. 
— C.  N.  902;  C.  C.  36  s.  2. 

766.  Corporations  may  ac- 
quire by  gift  inter  vivos,  as  by 
other  contracts,  such  property 
as  they  are  allowed  to  possess. 
— C.  N.  910 ;  C.  C.  366. 

767.  Minors  become  of  age, 
and  persons  who  have  been  un- 
der the  control  of  others,  can- 
not give  inter  vivos  to  their 
former  tutors  or  curators,  so 
long  as  their  administration 
actually  continues  and  they 
have  not  rendered  their  ac- 
count ;  they  may  however  give 
to  their  own  ascendants  who 
have  exercised  these  offices. — 
C.N.  907;  C.  C.  311. 

768.  Gifts  inter  vivos  made 
in  favor  of  the  person  with 
whom  the  donor  has  lived  in 
concubinage,  or  of  the  incest- 
uous or  adulterine  children  of 
such  donor,  are  limited  to 
maintenance. 

This  restriction  does  not  ap- 
ply to  gifts  made  in  a  contract 
of  marriage  entered  into  be- 
tween the  concubinaries. 

Other  illegitimate  children 
may  receive  by  gift  inter  vivos 
like  all  other  persons,— C.  N. 
908. 

769.  Gifts  inter  vivos  made 
in  favor  of  the  priests  or  m  inis- 
ters    of    religion     having    the 
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spiritual  direction  of  the  donor, 
of  the  physicians  and  others  at 
tending  him  with  the  view  of 
restoring  his  health,  or  of  the 
advocates    and    attorneys   en- 
gaged in  lawsuits  in  his  behalf, 
cannot  be  set  aside  by  mere  pre- 
sumption of  law,  as  defective 
by  reason  of  undue  influence  or 
want    of   consent.      The    pre- 
sumption in  this  case,  as  in  all 
others,  must  be  established  by 
facts.-C.  X.  900  ;  C.  C.  839. 

770.  The  prohibition  against 
consorts  benefiting  each  other 
during  marriage  by  acts  inter 
Hvos  is  set  forth  in  the  title 
jonceraing  marriage  covenants. 
-C.  N.  1009 ;  C.  C.  1265. 

771.  The  capacity  to  give  or 
o  receive  inter  vivos  is  to  be 
onsidered  relatively  to  the 
ime  of  the  gift.  It  must  exist 
t  each  period  with  the  donor 
nd  with  the  donee,  when  the 
ift  and  the  acceptance  are 
ffected  by  different  acts. 

It  suffices  that  the  donee  be 
>nceived  at  the  time  of  the  gift 
•  when  it  takes  effect  in  his 
.vor,  provided  he  be  after- 
ards  born  viable.—  C,  N.  906 ; 

C.  701,  794. 

772.  The  favor  given  to  con - 
acts  of  marriage  renders 
Jid  the  gifts  therein  made  to 
e  children  to  be  born  of  the 
tended  marriage. 
[t  Is  not  necessary  that  the 
bstitute  should  be  in  exist- 
ce  at  the  time  of  the  gift  by 
u'ch  the  substitution  iscreat- 
— C.  N.  1081 ;  C.  C.  788,  790, 
:,  819,  920. 

rTS.  A  gift  inter  vivos  of  the 
►perty  of  another  is  void ;  it 
however  valid  if  the  dpnor 
Nsequently  become  proprietor 
it. 

74.  Dispositions  made  in 
>r  of  persons  incapable  of 
living  are  void,  whether  they 


are  concealed  under  the  form  of 
onerous  contracts,  or  executed 
in  the  name  of  persons  inter- 
posed. 

The  ascendants,  the  descend- 
ants, the  presumptive  heir  at 
the  time  of  the  gift,  and  the 
consort  of  the  incapable  person 
are  held  to  be  interposed,  unless 
relations  of  kindred,  or  of  ser- 
vices rendered,  or  other  cir- 
cumstances tend  to  destroy  the 
presumption. 

This  nullity  takes  place  even 
when  the  person  interposed  sur- 
vives the  person  who  is  incap- 
able.-C.  N.  1099, 1100. 

775.  Children  of  a  deceased 
person  cannot  claim  legitim  in 
consequence  of  gifts  made  by 
him  inter  vivos.— C  N.  913. 

SECTION  II. 

Of  the  Form  of  Gifts  and   of 
Their  Importance. 

776.  Deeds  containing  gifts 
inter  vivos  must  under  pain  of 
nullity  be  executed  in  notarial 
form  and  the  ordinal  thereof  be 
kept  of  record.  The  acceptance 
must  be  made  in  the  same 
form. 

G.fts  of  moveable  property, 
accompanied  by  delivery,  may 
however  be  made  and  ac- 
cepted by  private  writings,  or 
verbal  agreements. 

Gifts  validly  made  out  of 
Lower  Canada,  or  within  its 
limits  but  in  certain  localities 
excepted  bv  statute,  need  not 
be  in  notarial  form.— C.  N.  931 ; 
C.  C  7. 

777.  It  is  essential  to  pifts 
intended  to  take  effect  inter 
vivos  that  the  donor  should  ac- 
tually divest  himself  of  his 
ownership  in  the  thing  given. 

The  consent  of  the  parties  is 
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ufflcient  as  in  sale,  without  the 
necessity  of  delivery. 

The  donor  may  reserve  to 
himself  the  usufruct  or  precari- 
ous possession,  or  he  may  pass 
the  usufruct  to  one  person,  and 
give  the  naked  ownership  to 
another,  provided  he  divests 
himself  of  his  right  of  owner- 
ship. 

The  thing  given  may  be 
claimed,  as  in  the  case  of  sale, 
from  the  donor  who  withholds 
it,  and  the  donee  may  demand 
the  rescission  of  the  gift  in 
default  of  its  being  delivered, 
without  prejudice  to  his  dam- 
ages in  cases  where  he  may 
claim  them. 

If  without  reservation  of  usu- 
fruct or  of  precarious  posses- 
sion, the  thing  given  remain 
unclaimed  in  tne  hands  of  the 
donor  until  his  death,  it  may 
be  revendicated  from  his  heirs, 
provided  the  deed  has  been  reg- 
istered during  the  lifetime  of 
the  donor. 

The  gift  of  an  annuity  created 
by  the  deed  of  such  gift,  or  of  a 
sum  of  money  or  other  indeter- 
minate thing  which  the  donor 
promises  to  pay  or  to  deliver, 
divests  the  aonor  in  the  sense 
that  he  becomes  the  debtor  of 
the  donee.— C.  N.  899,  938,  949  ; 
C;  C.  446,  795, 1205  et  s.,  1063  et 
s.,  1472. 

778.  Present  property  only, 
can  be  given  by  acts  inter  vivos. 
All  gifts  of  future  property  by 
such  act  are  void,  as  made  in 
contemplation  of  death.  Gifts 
comprising  both  present  and 
future  property  are  void  as  to 
the  latter,  but  the  cumulation 
does  not  render  void  the  gift  of 
the  present  property. 
The  prohibition  contained 


779.  A  donor  may  stipulate 
for  the  right  of  taking  back  the 
thing  given,  in  the  event  of  the 
donee  alone,  or  of  the  donee 
and  his  descendants,  dying  be- 
fore him. 

A  resolutive  condition  may  in 
all  cases  be  stipulated,  either 
in  favor  of  the  aonor  alone,  or 
of  third  persons. 

The  right  to  take  back,  or  any 
other  resolutive  right,  is  ex- 
ercised in  cases  of  gift  in  the 
same  manner  and  with  the 
same  effects  as  the  right  of 
redemption  in  the  case  of  sale. 
— C.  N.  951,  952  :  C.  C.  1546  et  s. 

780.  A  gift  may  consist  of  a 
person's  whole  property,  and  it 
is  then  universal ;  or  of  the 
whole  of  the  moveable  or  im- 
moveable property,  of  the  whole 
of  the  property  of  the  matrimo- 
nial community  or  of  any  other 
universality,  or  of  an  aliquot 
portion  of  such  property,  and  is 
in  such  cases  a  gift  by  general 
title;  or  it  may  be  limited  to 
things  particularly  described, 
and  is  then  a  gift  by  particular 
title. 

781.  The    abandonment    or- 
the   partition    of    present  pro 
perty   is  considered  as    a  gift 
inter  vivos,  and  is   subject  to 
the  same  rules. 

The  same  disposition  cannot 
be  made  in  contemplation  of 
death  in  an  act  inter  vivos,  ex- 
cept by  means  of  a  gift  inserted 
in  a  contract  of  marriage,  such 
as  is  treated  of  in  the  sixth  sec- 
tion of  this  chapter.— C.  N.  1075; 
C.C.  758. 

782.  It  may  be  stipulated 
that  a  gift  inter  vivos  shall  be 
suspended,  revoked,  or  re- 
duced, under  conditions 
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back  at  pleasure  some  object 
included  in  the  gift,  or  a  sum 
of  money  out  01  the  property 
given,  the  gift  holds  good  for 
the  remainder,  but  is  void  as  to 
the  part  reserved,  which  con- 
tinues to  belong  to  the  donor, 
except  in  gifts  by  contract  of 
marriage— C.  N.  046,  947 ;  C.  C. 
824. 

783.  All  gifts  inttr  vivos 
stipulated  to  be  revocable  at 
the  mere  will  of  the  donor  are 
void. 

This  does  not  apply  to  gifts 
made  by  contract  of  marriage. 
— C.  N.  944,  947  ;  C.  C.  824. 

7  84.  Gift  s  inter  vivos  of  pre- 
sent property  are  void  if  they 
are  made  subject  to  the  con- 
dition of  paying  other  debts  or 
charges  than  those  which  exist 
at  the  time  of  such  gifts,  or  than 
those  to  come,  the  nature  and 
amount  of  which  have  been  ex- 
pressed and  defined  in  the  deed 
or  in  the  statement  annexed  to 
it. 

This  article  does  not  apply  to 

gifts  by  contract  ot  marriage. — 
.  N.  945,  947  ;  C.  C.  825. 

785.  The  causes  of  nullity 
and  prohibitions  declared  in  the 
last  three  preceding  articles  and 
article  778,  take  effect  notwith- 
standing all  stipulations  or  re- 
nunciations by  which  it  may  be 
sought  to  evade  them. 

786.  Unless  some  special 
law  requires  it,  a  deed  of  gift 
need  not  be  accompanied  by  a 
statement  of  the  moveable  pro- 
perty given  ;  the  legal  proof  of 
its  nature  and  quantity  de- 
volves upon  the  donee.— C.  N. 
948, 1085. 

787.  Gifts  inter  vivos  do  not 
bind  the  donor  nor  produce  any 
effect  until  after  they  are  ac- 
cepted. If  the  donor  be  not 
present  at  the  acceptance,  they 
take  effect  only  from  the  day  on 


which  he  acknowledges   or  is 
notified  of  it.— C.  C.  755. 

788.  The  acceptance  of  a 
gift  need  not  be  in  express 
terras.  It  may  be  inferred  from 
the  deed  or  from  circumstances, 
among  which  may  be  counted 
the  presence  of  the  donee  to  the 
deed,  and  his  signature. 

This  acceptance  is  presumed 
in  a  contract  of  marriage,  as 
well  with  regard  to  the  consorts 
as  to  the  future  children.  In 
gifts  of  moveable  property  this 
presumption  also  results  from 
the  delivery. 

789.  Gifts  inter  vivos  may 
be  accepted  by  the  donee  him- 
self, authorized  and  assisted  if 
so  it  be,  as  in  other  contracts  ; 
minors,  persons  interdicted  for 
prodigality,  and  those  to  whom 
an  adviser  has  been  judicially 
appointed  may  also  accept  un- 
assisted, saving  their  right  to 
be  relieved ;  tutors,  curators 
and  ascendants  may  accept  in 
behalf  of  minors,  as  laid  down 
in  the  title  Of  Minority,  Tutor- 
ship and  Emancipation ,  and 
curators  appointed  to  interdict- 
ed persons  may  also  accept  for 
such  persons. 

The  persons  who  compose  a 
corporation  or  administer  for  it 
may  also  aecept  gifts  in  its  be- 
half.-C.  N.  933,  934,  935;  C.  C. 
177,  303. 

790.  In  gifts  inter  vivos  in 
favor  of  children  born  and  to  be 
born,  where  such  gifts  may  be 
made,  the  acceptance  by  those 
who  are  born,  or  by  a  qualified 
person  for  them,  holds  good  for 
the  others  not  yet  born,  if  they 
avail  themselves  of  it.— C.  C. 
772,  778. 

791.  The  acceptance  may  be 
subsequent  to  the  deed  of  gift ; 
but  it  must  be  made  during  the 
lifetime  of  the  donor,  and  while. 
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he  is  8 till  capable  of  giving. — 
C.  N.  932 ;  C.  C.  771. 

792.  Minors  and  interdicted 
persons  cannot  be  relieved  from 
the  acceptance  or  repudiation 
made  in  their  name  by  a  quali- 
fied person,  if  it  have  been  pre- 
viously authorized  by  a  judge, 
upon  the  advice  of  a  family 
council.  With  these  formalities 
the  acceptance  is  as  effectual  as 
if  it  were  made  by  a  person  of 
age,  in  the  full  exercise  of  his 
rights.— C.  N.  942. 

793.  Deeds  of  gift  may  be 
executed  subject  to  acceptance, 
without  the  donee  being  therein 
represented.  An  acceptance 
purporting  to  be  made  by  the 
notary  or  other  person  not  au- 
thorized, does  not  render  the 
gift  void,  but  it  is  without 
effect,  and  the  confirmation  by 
the  donee  can  only  avail  as  an 
acceptance  from  the  time  at 
which  it  takes  place. 

794.  Gifts  cannot  be  accept- 
ed after  the  death  of  the  donee 
by  his  heirs  or  representatives. 
-C.  C.  771. 

SECTION    III. 

Of  the  Effect  of  Gifts. 

795.  Gifts  inter  vivos  of  pre- 
sent property  when  they  are 
accepted,  divest  the  donor  of 
and  vest  the  donee  with  the 
ownership  of  the  thing  given, 
as  in  sale,  without  any  delivery 
being  necessary. — C.  N.  938 ; 
C.  C.  777, 1472. 

'  796.  Gifts  do  not  by  the  mere 
elect  of  law  give  rise  to  any 
obligation  of  warranty  on  the 
part  of  the  donor,  who  is  deem- 
ed to  give  the  thing  only  in  so 
far  as  it  belongs  to  him. 

Nevertheless  if  the  cause  of 
eviction  arise  from  the  indebt- 
edness or  the  act  of  the  donor, 


he  is  obliged,  though  he  have 
acted  in  good  faith,  to  reim- 
burse the  donee  who  has  paid  to 
free  himself;  unless  the  latter 
be  bound  to  make  such  payment 
in  virtue  of  the  deed  of  gift, 
either  by  law  or  by  agreement. 
Warranty  to  a  greater  or  less 
extent  may  be  stipulated  in 
gifts,  as  in  anv  other  contract. 
-C.  C.  1509,  1510,  1578. 

797.  A  universal  donee  inter 
vivos  of  present  property  is  per- 
sonally liable  for  all  the  debts 
due  by  the  donor  at  the  time  of 
the  gift. 

A  donee  by  general  title  inter 
vivos  of  such  property  is  per- 
sonally liable  for  such  debts  in 
proportion  to  what  he  receives. 
-C.  C.  780,  825. 

798.  Nevertheless  the  donee, 
by  whatsoever  title,  may,  if  the 
things  given  be  sufficiently  par- 
ticularized in  the  gift  or  it  hs 
have  made  an  inventory,  free 
himself  from  the  debts  of  the 
donor  by  rendering  an  account 
and  giving  up  all  that  he  has 
received. 

If  he  be  sued  hypothecarily 
only,  he  may,  like  any  other 
possessor,  free  himself  by  aban- 
doning the  immoveable  hypo- 
thecated, without  prejudice  to 
the  rights  of  the  donor,  towards 
whom  he  may  be  bound  to 
make  the  payment. 

799.  A  donee  by  particular 
title  inter  vivos  is  not  person- 
ally liable  for  the  debts  of  the 
donor.  In  case  of  an  hypothe- 
cary action  he  may  abandon  the 
immoveable  charged,  like  any 
other  purchaser. 

800.  The  obligation  to  pay 
the  debts  of  the  donor  may  be 
extended  or  limited  by  the  deed 
of  gift,  subject  to  the  legal  pro- 
hibitions concerning  future  and 
uncertain  debts. 

The  right  of  the  creditor  in, 
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such  case  again* t  the  donee  per 
sonallv,  beyond  that  which  re- 
salts  from  the  law,  is  governed 
by  the  rules  set  forth  at  to  dele- 
gation and  indication  in  mat- 
ters of  payment  in  the  title  Of 
Obligations.- G.  C.  784,  1173 
et ». 

801.  The  exception  of  par- 
ticular things,  whatever  may 
be  their  number  or  value,  in  a 
universal  gift  or  a  gift  by 
general  title,  does  not  exonerate 
the  donee  from  payment  of  the 
debts. 

802.  The  creditors  of  the 
donor  have  a  right  to  demand 
the  separation  of  hi**  property 
from  that  of  the  donee,  when- 
ever the  latter  is  liable  for  the 
debt,  according  to  the  rules  laid 
down  in  the  preceding  title  as 
to  such  separations  in  matters 
of  succession.— 0.  G.  19:)J,  2106. 

SOS.    If  at  the  time  of  the 
gift,  and  deduction  being  made 
of  the  things  given,  the  donor 
were    insolvent,    the    previous 
creditors,  whether  their  claims 
are  hypothecary   or   not,  may 
obtain    the    revocation   of   the 
gift,    even    though    the   donee 
were     ignorant     of     the     in- 
solvency. 

In  the  case  of  insolvent 
traders,  gifts  made  by  them 
within  three  months  previous 
to  the  assignment,  or  the 
writ  of  attachment,  in  compul- 
sory liquidation,  are  voidable, 
as  presumed  to  be  fraudulent. 
—  C.  C.  1032  et  s. 

SECTION  IV. 

Of  registration  as  rega  rds  gifts 
inter  vivos  in  jmrticular, 

804.  Registration  of  gifts 
infer  vivos  in  the  offices  estab- 
lished for  the  registration  of 
real  rights,  takes  the  place  of , 


the  inscription  in  the  offices  of 
the  courts,  which  is  abolished. 

Gifts  of  immovables  must  be 
registered  in  the  office  of  the 
division  in  which  they  are  situ- 
ate ;  gifts  of  moveable  pro- 
perty, in  the  office  of  the  divis- 
ion where  the  donor  resided  at 
th  •  time  of  the  gift.— C.  N.  039 ; 
C.  G.  941,  2092. 

»05.    The  effect  of  the  regis- 
tration of  gifts  inter  vivos  and 
of  the  neglect  of  such  registra- 
tion, is  regulated,  as  to  immove- 
|  ables   and  real  rights,  by  the 
1  general  laws  concerning  the  re- 
'  gist  rat  ion  of  such  rights. 

Beyond  this  the  registration 
;  of  gifts  is  required  particularly 
in  the  interest  of  the  heirs  and 
the  legatees  of  the  donor,  his 
creditors  and  all  others  in  ter- 
es ted, according  to  the  following 
;  rules. 

806.  All  gifts  inter  vivos,  of 
<  moveable   or  immoveable  pro- 
perty, even  those  which  are  re- 
muneratory,must  be  registered; 
save  the  exceptions  contained 
in  the  two  following  articles. 
The  donor  himself  cannot  set  up 
the  want  of  registration,  neither 
can  the  donee  or  his  heirs  ;  but 
it  may  l>e  set  up  by  any  person 
entitled    to  do  so   under    the 
general   registry  laws,   by  the 
heir  of  the  donor,  by  his  univer- 
sal or  his  particular  legatees,  by 
his  creditors,  even  though  they 
be  posterior  and  not  hypothe- 
cary, and  by  all  other  persons  in- 
terested in  having  the  gift  de- 
clared void.-C.   N.  941 ;  C.  C. 
777.  2098. 

807.  Gifts  made  in  the  direct 
line  by  contract  of  marriage, 
are  not  affected  by  want  of  re- 
gistration further  than  they 
may  be  under  the  general  re- 
gistry laws. 

All" other  uifts  in  contracts  of 
marriage,  even  between  future 
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consorts,  or  in  contemplation  of 
death,  and  all  other  gifts  in  the 
direct  line,  remain  subject  to 
registration  in  the  same  man- 
ner as  gifts  in  general. — C.  C. 
038. 

808.  Gifts  of  moveable  ef- 
fects whether  universal  or 
particular,  are  exempt  from 
registration  when  they  are  fol- 
lowed by  actual  delivery  and 
public  possession  by  the  donee. 
-C.  C.  938. 

800.  Gifts  are  subject  to  the 
rules  concerning  registration  of 
real  rights  contained  in  the 
eighteenth  title  of  this  book, 
and  are  no  longer  subject  to  the 
rules  which  governed  inscrip- 
tions in  the  prothonotary  s 
office. 

810.  The  donor  is  not  liable 
for  the  consequences  of  the 
want  of  registration,  although 
he  has  bound  himself  to  effect 
it. 

Married  women,  minors  and 
interdicted  persons  cannot  be 
relieved  from  the  failure  to  re- 
gister the  gift,  but  they  have 
their  recourse  against  those 
who  neglected  to  effect  such  re- 
gistration. 

Husbands,  tutors,  adminis- 
trators, and  others  whose  duty 
it  is  to  attend  to  such  registra- 
tion, cannot  avail  themselves  of 
the  absence  of  it.— C.  N.  940, 
941,  942. 

SECTION  V. 

Of  the  Revocation  of  Gifts. 

811.  Gifts  inter  vivos  ac- 
cepted are  liable  to  be  revoked  : 

1.  By  reason  of  ingratitude 
on  the  pari  of  the  donee ; 

2.  By  means  of  the  resolutive 
condition,  in  cases  where  it  may 
be  validly  stipulated ; 

3.  For  the  other  legitimate 
causes  by  which  contracts  may 


be  annulled,  unless  some  parti- 
cular exception  is  applicable. — 
C.  N.  953,  956. 

812.  In  gifts,  the  subse- 
quent birth  of  children  to  the 
donor  does  not  constitute  a  re- 
solutive condition,  unless  it  is 
so  stipulated.— C.  N.  960,  966. 

813.  Gifts  may  be  revoked 
by  reason  of  ingratitude,  with- 
out a  stipulation  to  that 
effect  :— 

1.  If  the  donee  have  at- 
tempted the  life  of  the  donor ; 

2.  If  he  have  been  guilty  to- 
wards him  of  ill-usage,  crimes 
or  grievous  injuries ; 

3.  If  he  refuse  him  mainte- 
nance, regard  being  had  to  the 
nature  of  the  gift  and  the  cir- 
cumstances of  the  parties. 

Gifts  by  contract  of  marriage 
are  subject  to  this  revocation, 
and  so  are  remuneratory  or 
onerous  gifts  in  so  far  as  they 
exceed  the  value  of  the  services 
or  of  the  charges.— C.  N.  955, 
956,959. 

814.  The  demand  of  revo- 
cation on  the  ground  of  in- 
gratitude must  be  made  with- 
in a  year  from  the  date  of  the 
offence  imputed  to  the  donee, 
or  within  a  year  from  the  day 
when  such  offence  became 
known  to  the  donor. 

Such  revocation  cannot  be 
demanded  by  the  donor  against 
the  heirs  of  the  donee,  nor  by 
the  heirs  of  the  donor  against 
the  donee  or  his  heirs,  unless 
the  action  has  been  commenced 
by  the  donor  against  the  donee 
himself,  or  unless  in  the  second 
case,  the  donor  died  within  a 
year  after  the  offence  was  com- 
mitted or  became  known  to 
him.— C.  N.  955,  957. 

815.  Revocation  on  the 
ground  of  ingratitude  does  not 
prejudice  alienations  made  by 

\  the  donee,   nor  hypothecs    or 
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other  charges  created  by  him, 
previously  to  the  registration 
of  the  judgment  of  revocation, 
when  the  purchaser  or  creditor 
has  acted  in  good  faith. 
In  cases  of  revocation  on  the 

rund  of  ingratitude  the  donee 
condemned  to  restore  the 
thing  given,  if  it  be  still  in  his 
possession,  together  with  its 
fruits  from  the  date  of  the 
judicial  demand;  if  he  have 
alienated  it  since  such  demand, 
he  is  condemned  to  restore 
what  it  was  worth  at  the  time 
of  the  demand.—  C.  X.  955,  056, 
968. 

810.  Gifts  cannot  l>e  revoked 
by  reason  of  the  non-fulfilment 
of  obligations  entered  into  by 
the  donee,  as  charges  or  other- 
wise, unless  the  revocation  is 
stipulated  in  the  deed;  and 
such  revocation  is  subject  in  all 
respects  to  the  same  rules  as 
the  dissolution  of  sale  in  de- 
fault of  payment  of  the  price, 
without  the  necessity  of  any 
preliminary  condemnation  ob- 
liging the  donee  to  the  fulfil-  ' 
ment  of  his  obligations. 

The  stipulation  of  all  other  i 
resolutive      conditions      when  ' 
legally   made    has    the    same 
effect  in  crifts  as  in  other  con- ' 
tracts.— C.  N.  953,  956;   C.  C. 
1596  et  s. 

SECTION  VI. 

Of  Gifts  by  Contract  of  Mar 
riage,   Whether    of    "Present 
Property  or  Made  in  Content' 
plation  of  Death. 

817.  The  rules  concerning 
gifts  inter  vivos  apply  to  those 
which  are  made  by  contract  of 
marriage,  with  such  modifica- 
tions as  result  from  special  pro- 
visions.—C.  N.  1081, 1002. 

818.  Fathers  and   mothers, 


and  other  ascendants,  relations 
in  general,  and  even  strangers, 
may,  in  a  contract  of  marriage, 
give  to  the  future  consorts  or 
to  one  of  them,  or  to  the  chil- 
dren io  be  born  of  their  mar- 
riage, even  with  substitu- 
tion,  the  whole  or  a  portion  of 
their  present  property,  or  of  the 
property  they  may  leave  at  their 
death,  or  or  both  together.— 
C.  N.  943, 1082,  1084,  1080 ;  C.  C. 
772. 

819.  Subject  to  the  same 
rules,  when  particular  excep- 
tions do  not  apply,  future  con- 
sorts may  likewise,  by  their 
contract  of  marriage,  give  to 
each  other,  or  one  to  the  other, 
or  to  the  children  to  be  born  of 
their  marriage,  property  either 
present  or  future.— C.  N.  943, 
1091. 

820.  Owing  to  the  favor  of 
marriage,  and  the  interest 
which  future  consorts  may  have 
in  arrangements  made  in 
favor  of  third  persons,  it  is 
lawful  for  relations,  for  strang- 
ers, and  for  the  future  consorts 
themselves,  to  make  in  a  con- 
tract of  marriage,  whereby  the 
future  consorts  or  their  children 
are  benefited  by  the  same 
donor,  all  gifts  whatsover  of 
present  property  to  third  par- 
ties, whether  relations  or 
strangers. 

For  the  same  reasons,  the  as- 
cendants of  a  future  consort 
may,  in  a  contract  of  marriage 
by  which  he  also  is  benefited, 
make  gifts  in  contemplation  of 
death  in  favor  of  his  brothers 
or  sisters.  All  other  gifts  in 
contemplation  of  death  made  in 
favor  of  third  parties  are  void. 
— C.  N.  943. 

821.  Gifts  of  present  pro- 
perty by  contract  of  marriage 
are,  like  all  others,  subject  to 
acceptance   inter  vivos.      The 
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acceptance  is  presumed  in  the 
cases  mentioned  in  the  second 
section  of  this  chapter.  Third 
parties  not  present  to  the  deed 
may  accept  separately,  either 
before  or  after  the  marriage, 
gifts  made  in  their  favor.— C.N. 
1087 ;  C.  C.  788. 

822.  Gifts  by  contract  of 
marriage  of  present  or  future 
property  are  valid,  even  as  re- 
gards third  parties  only  in  the 
event  of  the  marriage  taking 
place.  If  the  donor  of  the  third 
party,  who  has  accepted  the 
gift,  die  before  the  marriage, 
the  gift  is  not  void,  but  remains 
suspended  by  the  condition  that 
the  marriage  will  take  place.— 
C.  N.  1088. 

823.  Gifts  of  present  pro- 
perty by  contract  of  marriage 
cannot  be  revoked  by  the  donor, 
even  as  regard  third  parties 
benefited  who  have  not  yet  ac- 
cepted, unless  for  legal  grounds, 
or  by  reason  of  a  resolutive  con- 
dition validly  stipulated. 

Gifts  in  contemplation  of 
death,  made  by  such  acts,  are 
irrevocable  in  so  far  that  the 
donor,  without  legal  grounds 
or  a  valid  resolutive  condition, 
cannot  revoke  them,  nor  dis- 
pose of  the  given  property  by 
gift  inter  vivos  or  oy  will,  un- 
less it  is  in  small  amounts,  by 
way  of  recompense  or  other- 
wise. He  remains,  neverthe- 
less, owner  in  other  respects  of 
the  property  thus  given,  and 
may  dispose  of  it  by  onerous 
title  ana  for  his  own  benefit. 
Even  if  the  gift  in  contempla- 
tion of  death  be  universal,  he 
may  acquire  and  possess  pro- 
perty and  dispose  of  it  under 
the  foregoing  restrictions,  and 
may  contract,  otherwise  than 
by  gratuitous  title,  obligations 
which  affect  the  property  thus 


given.— C,   N.  1083;  C.  C.  898 
930. 

824.  It  may  he  stipulated 
that  a  gift,  either  of  present 
property  or  in  contemplation  of 
death,  made  in  a  contract  of 
marriage,  shall  be  suspended, 
revocable,  reducible,  or  subject 
to  changeable  or  indeterminate 
reservations  and  rights  of  re- 
sumption, although  the  effect 
of  the  disposition  depend  upon 
the  will  of  the  donor.  If,  in  the 
case  of  reservations  and  of  a 
right  of  resumption,  the  donor 
do  not  exercise  his  right,  the 
donee  retains  the  full  benefit  of 
the  gift  to  the  exclusion  of  the 
heir  of  the  donor.— C.  N.  944, 
946,  1086,  1089,  1093 ;  C.  C.  782, 
783. 

825.  Gifts  by  contract  of 
marriage  may  be  made  subject 
to  the  charge  of  paying  the 
debts  due  by  the  donor  at  the 
time  of  his  death,  whether  they 
are  determinate  or  not. 

In  universal  gifts  or  gifts  by 
general  title  of  future  property, 
or  of  present  and  future  pro- 
perty together,  this  obligation 
falls  on  the  donee  without 
stipulation  to  that  effect,  for 
the  whole  or  in  proportion  to 
what  he  receives.— C.  N.  947, 
1084  ;  C.  C.  784. 

826.  The  donee,  however, 
after  the  death  of  the  donor,  in 
gifts  made  wholly  in  contem- 
plation of  death,  and  so  long  as 
he  has  not  otherwise  accepted, 
may  free  himself  from  the  debts 
by  renouncing  the  gift,  after 
making  an  inventory  and  ren- 
dering an  account,  and  by  giv- 
ing back  any  property  of  the 
donor  remaining  in  his  posses- 
sion, or  which  he  may  have 
alienated  or  mixed  up  with  his 
own. 

827.  In  cumulative  gifts  of 
present  and  future  property  the 
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donee  may  also,  after  the  death 
of  the  donor  and  so  long  as  he 
has  not  accepted  otherwise  the 
gift  in  contemplation  of  death, 
free  himself  from  the  debts  of 
the  donor  other  than  those  for 
which  he  is   liable  under  the 

S'(t  inter  vivos,  by  renouncing 
the  same  manner  the  gift  in 
contemplation  of  death,  to  re- 
strict himself  to  the  present 
property  given  him.— C.N.  1084. 

828.  The  donee  may  also  at 
the  same  time  renounce  the 
present  property  and  free  him- 
self from  all  liability,  by  mak- 
ing an  inventory,  rendering  an 
account,  and  returning  the  pro- 
perty given  in  the  manner  pro- 
Tided  in  respect  of  gifts  in 
general.— C.  C.  798. 

829.  Notwithstanding  the 
rule  which  excludes  representa- 
tion in  the  matter  of  legacies, 
gifts  in  contemplation  of  death 
made  in  favor  of  future  consorts 
or  of  one  of  them,  by  their  as- 
cendants or  other  relations,  or 
by  strangers,  are  always,  in  the 
event  or  the  donor  surviving 
the  consort  benefited,  presumed 
to  be  made  in  favor  of  the 
children  to  be  born  of  the  mar- 
riage, unless  it  is  otherwise 
provided. 

The  gift  becomes  extinct  if 
when  the  donor  dies  neither  the 
consorts  or  consort  benefited, 
nor  any  children  of  theirs  be 
living.— C.  N.  1082. 

830.  Gifts  in  contemplation 
of  death  made  by  contract  of 
marriage,  may  be  expressed  in 
the  terms  of  a  gift,  of  an  ap-  j 
pointment  of  heir,  of  an  assign-  | 
ment  of  dowry  or  dower,  of  a  * 
legacy,  or  in  any  other  terms  j 
which  indicate  the  intentions 
of  the  donor.— C.  N.  067.  i 


CHAPTER  THIRD. 

OF  WILLS.1 


SECTION  I. 

Of  the  Capacity  to  give  and  to 
receive  by  will, 

881.  Every  person  of  full  age, 
of  sound  intellect,  and  capable 
of  alienating  his  property,  may 
dispose  of  it  freely  by  will, 
without  distinction  as  to  its 
origin  or  nature,  either  in  favor 
of  his  consort,  or  of  one  or  more 
of  his  children,  or  of  any  other 
person  capable  of  acquiring  and 
possessing,  and  without  re- 
serve, restriction,  or  limitation; 
saving  the  prohibitions,  restric- 
tions, and  causes  of  nullity 
mentioned  in  this  code,  and  all 
dispositions  and  conditions  con- 
trary to  public  order  or  good 
morals.— C.  N.  901;  C.  C.  13, 
760. 

882.  The  capacity  of  married 
women  to  dispose  of  property 
by  will  is  established  in  the  first 
book  of  this  code,  in  the  title 
Of  Marriage.-C.  N.  905 ;  C.  C. 
184. 

838.  Minors,  even  of  the  age 
of  twenty  years  and  over, 
whether  emancipated  or  not, 
are  incapable  of  bequeathing 
any  part  of  their  property.—  C. 
N.  903,  90i. 

834.  Tutors  and  curators 
cannot  bequeath  property  for 
the  persons  under  their  con- 
trol, either  alone,  or  conjointly 
with  such  persons. 

Persons  interdicted  for  im- 
becility, insanity  orj  madness 
cannot  dispose  of  property  by 
will.    The    will   of   a  prodigal 


1  As  to  Succession  duties  or  taxes.  Vide  55,  56  V.  o.  17 ;  67  V.  o.  16;  68 
V.c  16;  60  V.  e.17. 
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made  subsequently  to  his  inter- 
diction may  be  confirmed  or  not 
according  to  circumstances  and 
the  nature  of  the  dispositions. 
A  person  to  whom  an  adviser 
has  been  judicially  appointed, 
whether  at  his  own  request  or 
upon  an  application  for  his  in- 
terdiction, may  validly  dispose 
of  property  by  will. — C.  N.  901. 

835.  The  capacity  of  the 
testator  is  considered  relatively 
to  the  time  of  making  his  will ; 
nevertheless  a  will  made  pre- 
viously to  a  condemnation  from 
which  civil  death  results,  is 
without  effect  if  the  testator 
die  while  he  is  under  the  effect 
of  such  condemnation. — C.  C. 
36,  s.  2. 

836.  Corporations  and  per- 
sons in  mortmain  can  only  re- 
ceive by  will  such  property  as 
they  may  legally  possess. — C.  C. 
366 

837.  Minors  and  interdicted 
or  insane  persons,  though  in- 
capable of  bequeathing,  may 
receive  by  will.— C.  N.  906. 

838.  The  capacity  to  receive 
by  will  is  considered  relatively 
to  the  time  of  the  death  of  the 
testator ;  in  legacies  the  effect 
of  which  remains  suspended 
after  the  death  of  the  testator, 
whether  in  consequence  of  a 
condition  or  in  the  case  of  a 
legacy  to  children  not  yet  born, 
orof  a  substitution,  this  capa- 
city is  considered  relatively  to 
to  the  time  at  which  the  right 
comes  into  effect. 

Persons  benefited  by  a  will 
need  not  be  in  existence  at  the 
time  of  such  will,  nor  be  abso- 
lutely described  or  identified 
therein.  It  is  sufficient  that  at 
the  time  of  the  death  of  the 
testator  they  be  in  existence, 
or  that  they  be  then  conceived 
and  subsequently  born  viable, 
and  be  clearly  known  to  be  the 


persons  intended  by  the  tes- 
tator. Even  in  the  case  of  sus- 
pended legacies,  alieady  re- 
ferred to  in  this  article,  it 
suffices  that  the  legatee  be 
alive,  or  conceived,  subject  to 
the  condition  of  being  after- 
wards born  viable,  and  that  he 
prove  to  be  the  person  indi- 
cated, at  the  time  the  legacy 
takes  effect  in  his  favor. — G.  N. 
906  ;  C.  C.  60s,  900  et  s. 

839.  As  regards  testament- 
ary dispositions,  the  legal  pre- 
sumptions of  undue  influence 
and  want  of  will,  arising  from 
the  relation  of  priest  or  min- 
ister, physician,  advocate  or 
attorney,  in  which  the  legatee 
stands  toward  the  testator, 
have  been  destroyed  by  the 
introduction  of  the  absolute 
freedom  of  disposing  of  pro- 
perty by  will.  Presumptions 
in  these  cases  are  to  be  estab- 
lished as  in  all  others.— C.  N. 
909  ;  C.  C.  769. 

SECTION  II. 

Of  the  Form  of  Wills. 

840.  Dispositions  in  con- 
templation of  death  made  of  a 
person's  whole  property,  or  of 
part  thereof,  in  legal  form  by 
will  or  codicil,  and  whether 
they  are  expressed  in  the  terms 
of  an  appointment  of  heir,  of  a 
gift,  of  a  legacy,  or  in  other 
terms  indicating  the  intentions 
of  the  testator,  take  effeet  ac- 
cording to  the  rules  hereinafter 
laid  down,  as  universal  le- 
gacies, legacies  by  general  title, 
or  as  particular  legacies. — C.  N. 
967. 

841.  Two  or  moje  persons 
cannot  make  a  will  by  one  and 
the  same  act,  whether  in  favor 
of  third  persons  or  in  favor  of 
one  another.— C.  N.  968. 
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842.  Wills  may  be  made  ; 

1.  In  notarial  or  authentic 
form  ; 

2.  In  the  form  required  for 
holograph  wills ; 

3.  In  writing  and  in  presence 
of  witnesses,  in  the  form  de 
rived  from  the  laws  of  England. 

848.'  Wills  in  notarial  or 
authentic  form  are  received  be- 
fore two  notaries  or  before  a 
notary  and  two  witnesses  ;  the 
testator,  in  their  presence  and 
with  them,  signs  the  will  or  de- 
clares that  he  cannot  do  so, 
after  it  has  been  read  to  him  by 
one  of  the  notaries  in  presence 
of  the  other  or  bv  the  notary  in 

Sresence  of  the  witnesses. 
lent  ion  is  made  in  the  will  of 
the  observance  of  the  for- 
malities.—C.  N.  972 ;  (\  C.  12<)8. 

844.  Authentic  wills  must 
be  made  as  originals  remaining 
with  the  notary. 

The  witnesses  must  be  named 
and  described  in  the  will.  Thev 
mu8t  be  of  the  male  sex,  of  full 
age,  and  must  not  be  civilly 
dead,  nor  sentenced  to  an  in- 
famous punishment. 

Aliens  may  Kerve  as  wit- 
nesses. 

The  clerks  and  servants  of 
the  notaries  cannot. 

The   date   and  place    of    its 
execution  must  lie  stated  in  the 
will.-C.  N.  971,  972,  975,  880  ;  i 
C.  C.  36,  s.  4.  I 

845.  A  will  cannot  be  ex-  j 
ecoted  before  notaries  who  are  I 
related  or  allied  to  the  testator 
or  to  each  other,  in  the  direct 
line,  or  in  the  degree  of 
brothers,  uncles,  or  nephews. 
The  witnesses,  however,  may 
be  related  or  allied  to  the 
testator,  to  the  notary,  or  to 
one  another. 

846.  Legacies  made  in  favor 
of  the  notaries  or  witnesses,  or 


to  the  wife  of  any  such  notary 
or  witness,  or  to  any  relation  of 
such  notary  or  witness,  in  the 
first  degree,  are  void,  but  do  not 
annul  the  other  provisions  of 
the  will. 

Testamentary  executors  who 
are  neither  benefited  nor  com- 
pensated bv  the  will  may  serve 
as  witnesses  to  its  execution. 

847.  Wills  in  authentic  form 
cannot  be  dictated  by  signs. 

Deaf  mutes  and  others  who 
cannot  declare  their  will  by 
word  of  mouth,  may  do  so  if 
they  are  sufficiently  educated, 
by  means  of  instructions  writ- 
ten by  themselves  and  handed 
to  the  notary,  before  or  at  the 
execution  oi  the  will. 

Deaf  mutes  and  such  persons 
as  cannot  hear  the  will  read, 
must  read  it  themselves,  and 
aloud,  as  regard  those  who  are 
only  deaf. 

A  written  declaration  that 
the  deed  contains  the  will  of 
the  testator  and  is  prepared  in 
accordance  with  his  instiuc- 
tions,  niaj  be  substituted  for 
the  same  declaration  by  word 
of  mouth,  when  it  is  required. 

Mention  must  be  made  of  the 
observance  of  those  exceptional 
formalities  and  of  their  cause. 

If  the  deaf  mutes  and  others 
cannot  avail  themselves  of  the 
provisions  of  this  ai  tide,  they 
cannot  make  wills  in  the  au- 
thentic form. 

848.  Further  and  special 
provisions  exist  for  the  district 
of  Gaspe,  to  remedy  the  want 
of  notaries  for  the  execution  of 
wills  as  well  as  of  other  acts. 

Saving  these  provisions  of  a 
local  nature,  ministers  of  re- 
ligion cannot  replace  notaries 
in  the  execution  of  wills ; 
neither  can  they  serve  other- 
wise than  as  ordinary  wit- 
nesses. 
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849.  Wills  made  in  Lower 
Canada  or  elsewhere  by  military 
men  in  active  service  out  of 
garrison,  or  by  mariners  during 
voyages,  on  board  ship  or  in 
hospital,  which  would  do  valid 
in  England  as  regards  their 
form,  are  likewise  valid  in 
Lower  Canada.— C.  N.  981. 

850.  Holograph  wills  must 
be  wholly  written  and  signed 
by  the  testator,  and  require 
neither  notaries  nor  witnesses. 
They  are  subject  to  no  particu- 
lar form. 

Deaf    mutes    who    are    suf- 
ficiently  educated,  may  make 
holograph    wills,  in   the  same 
manner  as  other  persons  who 
know  how  to  write.— C.  N.  970. 
851.    Wills    made    in     the 
form  derived  from  the  laws  of 
England,  whether   they  affect 
moveable  or  immoveable   pro- 
perty, must  be  in  writing  and 
signed  at  the  end  with  the  sig- 
nature or  mark  of  the  testator, 
made  by  himself  or  by  another 
person  for  him  in  his  presence 
and  under  his  express  direction, 
which  signature  is  then  or  sub- 
sequently acknowledged  by  the 
testator   as   having  Deen  sub- 
scribed by  him  to  his  will  then 
produced,  in  presence  of  at  least 
two   competent   witnesses   to- 
gether, who  attest  and  sign  the 
will   immediately,  in  presence 
of  the  testator  and  at  his  re- 
quest. 

m  Females  may  serve  as  attest- 
ing witnesses  and  the  rules 
concerning  the  competency  of 
witnesses  are  the  same  in  all 
other  respects  as  for  wills  in 
authentic  form. 

852.  Deaf  mutes  capable  of 
understanding  the  meaning  of 
a  will  and  the  manner  of  mak- 
ing one,  and  all  other  persons 
whether  literate  or  not,  whose 
iQUrmity    has     not     rendered 


them  incapable  of  so  under- 
standing or  of  expressing  their 
intentions,  may  dispose  of  pro- 
perty by  will  in  the  form  de- 
rived from  the  laws  of  England 
provided  their  intention  and 
the  acknowledgment  of  their 
signature  or  mark  are  mani- 
fested in  presence  of  witnesses. 

853.  In  wills  made  in  the 
last  mentioned  form,  legacies 
made  to  any  of  the  witnesses 
or  to  the  husband  or  wife  of 
any  such  witness  or  to  any  re- 
lations of  such  witness,  in  the 
first  degree,  are  void,  but  do 
not  annul  the  other  provisions 
of  the  will. 

The  competency  of  testa- 
mentary executors  to  serve  as 
witnesses  to  such  wills,  is  sub- 
ject to  the  same  rules  as  in 
wills  in  authentic  form. 

854.  In     holograph     wills, 
and  in  wills  made  in  the  form 
derived  from  the  laws  of  Eng- 
land, whatever  comes  after  the 
signature    of    the    testator   is 
looked    upon   as   a    new    act, 
which  in  the  former  case  must 
likewise  be  written  and  signed 
by  the  testator  or  signed  only 
in   the    latter.    In    this   latter 
case  the  attestation  of  the  wit- 
nesses must  follow  each  signa- 
ture  of   the   testator  or  come 
after  the  last  as  witnessing  the 
whole    of   the    will   preceding 
such  signature. 

In  wills  made  in  either  of  the 
forms  mentioned  in  this  arti- 
cle, date  and  place,  need  noo  be 
mentioned  on  pain  of  nullity. 
The  judges  or  courts  must  de- 
cide in  each  case  whether  their 
absence  creates  any  presump- 
tion against  the  will  or  renders 
uncertain  any  of  its  particular 
provisions. 

The  will  need  not  be  signed 
upon  each  page. 

855.    The      formalities       to 
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which  wills  are  subjected  by  the 
provisions  of  the  present  sec- 
tion must  be  observed  on  pain 
of  nullity,  unless  there  is  some 
particular  exception  on  the  sub- 
ject. 

Nevertheless,  wills  purport- 
ins  to  be  made  in  one  form, 
which  are  void  as  such  in  conse- 
quence of  the  inobservance  of 
some  formality,  may  be  valid  as 
made  in  another  form,  if  they 
contain  all  the  requisites  of  the 
latter. ~C.  N.  1101 ;  C.  C.  1221. 

SECTION  III. 

Of  the  Probate  and  ProoJ  of 
Wills. 

856.  The  originals  and  legally 
certified  copies  of  wills  made  in 
authentic  form  make  proof  in 
the  same  manner  as  other  au- 
thentic writings. 

857.  Holograph    wills    and 
those  made  in  the  form  derived 
from  the  laws  of  England,  must 
be  presented  for  probate  to  the 
con  it   exercising  superior  ori- 
ginal jurisdiction  in  the  district 
in  which  the  deceased  had  his 
domicile,  or,  if  he  had  none,  in 
the  district  in  which  he  died,  or 
to  one  of  the  judges  of  such 
court,  or  to  the  protbonotary  of 
the   district.      The   court,     or 
judge,  or  the  prothonotary,  re- 
ceives the  depositions  in  writ- 
ing and  under  oath  of  witnesses 
competent   to  give    evidence, 
and    these  depositions  remain 
affixed  to  the  original  will,  to- 
gether with  the  judgment,  if  it 
nave  been  rendered  out  of  court, 
or  a  certified  copy  of  it,  if  it 
have  been  rendered   in  court. 
Parties    interested   may    then 
obtain  certified  copies  of   the 
will,  the  proof  and  the  judg- 
ment, which  copies  are  authen- 
tic and  give  effect  to  the  will 


until  it  is  set  aside  upon  contes- 
tation. 

If  the  original  of  the  will  be 
deposited  with  a  notary,  the 
court  or  judge  or  the  prothono- 
tary, causes  such  original  to  be 
delivered  up.~C.N.  1007 :  C.C.P. 
1367, 1430. 

858.  The  heir  of  the  deceased 
need  not  be  summoned  to  the 
probate  thus  made  of  the  will, 
except  it  is  so  ordered  in  parti- 
cular cases. 

The  functionary  who  takes 
the  probate  takes  cognizance  of 
all  tnat  relates  to  the  will. 

The  probate  of  wills  does  not 
prevent  their  contestation  by 
persons  interested. 

859.  The  acknowledgment  of 
a  will  by  the  heir  or  bv  any  in- 
terested person  has  its  effect 
against  him,  as  regards  his 
right  to  contest  its  validity 
subsequently,  but  does  not  pre- 
vent the  probate  and  the  de- 
positing of  the  will  with  the 
prothonotary  in  the  proper 
manner,  in  so  far  as  concerns 
other  parties  interested. 

80O.  When  the  minute  or 
the  original  of  a  will  has  been 
lost  or  destroyed  by  a  fortuitous 
event,  after  the  death  of  the  tes- 
tator, or  has  been  withheld 
without  collusion,  by  an  advers- 
ary or.by  a  third  party,  the  will 
may  be  proved  in  the  manner 
provided  in  such  cases  for  other 
acts  and  writings  in  the  title 
Of  Obligations. 

If  the  will  have  been  destroy- 
ed or  lost  before  the  death  of 
the  testator  without  the  fact 
ever  having  come  to  his  know- 
ledge, it  may  be  proved  in  the 
name  manner  as  if  the  accident 
had  occurred  after  his  death. 

If  the  testator  knew  of  the 
destruction  or  loss  of  the  will 
and  did  not  provide  for  such 
destruction  or  loss,  he  is  held  to 
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have  revoked  it,  unless  he  sub- 
sequently manifest  his  inten- 
tion of  maintaining  its  provis- 
ions.—C.  C.  892,  s.  3,  1233,  s.  6. 

861.  In  cases  where,  in  con- 
formity with  the  preceding 
article,  a  non-produced  will  may 
be  judicially  proved,  a  probate 
of  it  may  also  be  obtained,  upon 
petition  to  that  effect  and  posi- 
tive proof  both  of  the  facts 
which  justify  such  a  proceeding 
and  of  the  contents  of  the  will. 
In  such  case  probate  of  the  will 
is  held  to  be  established  accord- 
ing to  the  proof  deemed  suffi- 
cient, and  to  whatever  modifi- 
cations may  be  found  in  the 
judgment. 

862.  The  sufficiency  of  one 
witness  applies  to  the  probate 
and  proof  of  wills,  even  of  those 
lost  or  destroyed  if  the  court  or 
judge  be  satisfied.— 0.  C.  P.  312. 

SECTION  IV. 

Of  Legacies, 
§  1.-0/  legacies  in  general. 

863.  Testamentary  disposi- 
tions of  property  constitute 
legacies,  either  universal,  or  by 
general  title,  or  by  particular 
title.— C.  N.  1102;  C.  C.  873. 

864.  The  property  of  .a  de- 
ceased person  which  is  not  dis- 
posed of  by  will,  or  concerning 
which  the  disposition  of  his  will 
are  wholly  without  effect,  re- 
mains in  his  abintestate  succes- 
sion, and  passes  to  his  lawful 
heirs.— C.  C.  597. 

865.  When  a  legacy  made 
subject  to  another  legacy  lap- 
ses, from  a  cause  dependent 
upon  the  legatee,  the  legacy  to 
which  it  is  thus  subject  does 
not  therefore  lapse,  but  is 
deemed  to  form  a  distinct  dis- 
position, charged  upon  the  heir 


or  legatee  to  whom  the  lapsed 
legacy  accrues.— C.  C.  900  et  8. 

866.  The  legatee  may  always 
repudiate  the  legacy  so  long  as 
he  has  not  accepted  it.  The 
acceptance  may  be  either  ex- 
press or  implied.  Acceptance 
may  be  implied  from  the  same 
acts  as  in  abintestate  succes- 
sion. The  right  to  accept  a 
legacy,  not  previously  repudi 
ated,  passes  to  the  heirs  and 
other  legal  representatives  of 
the  legatee,  in  the  same  manner 
as  heritable  rights  derived  from 
the  law  alone.— C.  C.  645  et  s. 

867.  Tutors  and  curators 
may  accept  legacies,  subject  to 
the  same  restrictions  as  in  the 
case  of  abintestate  successions. 

The  capacity  of  minors  and  of 
persons  interdicted  for  prodi- 
gality, to  accept  legacies  for 
themselves,  is  governed  by  the 
rules  established  for  the  accept- 
ance of  successions. — C.  C.  301, 
643. 

868.  Accretion  takes  place  in 
favor  of  the  legatees  in  case  of 
lapsed  legacies,  when  such  lega- 
cies are  made  in  favor  of  several 
persons  jointly. 

They  are  held  to  be  so  made 
when  they  are  created  by  one 
and  the  same  disposition  and 
the  testator  has  not  assigned  the 
share  of  each  co-legatee  in  the 
thing   bequeathed.    Directions 

given  to  divide  the  thing  jointly 
isposed  of  into  equal  aliquot 
shares,  do  not  prevent  accretion 
from  taking  place. 

The  legacy  is  also  presumed 
to  be  made  jointly  when  a  thing 
which  cannot  be  divided  with- 
out deterioration  is  bequeathed 
by  the  same  act  to  several  per- 
sons separately. 

The  nght  to  accretion  applies 
also  to  gifts  inter  vivos  made  in 
f  tvor  of  several  persons  jointly, 
when  some  of  the  donees  ao 
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not  accept.— €.  N.  1044,  1046; 
C.  C.  900  et  s.,  964. 

869.  A  testator  may  name 
legatees  who  shall  be  merely 
fiduciary  or  simply  trustees  for 
charitable  or  other  lawful  pur- 
poses within  the  limits  permit- 
ted by  law  ;  he  may  also  deliver 
over  "his  property  for  the  same 
objects  to  his  testamentary  ex- 
ecutors, or  effect  such  purposes 
by  means  of  charges  imposed 
upon  his  heirs  or  legatees. 

870.  Payment  made  in  good 
faith  to  the  ostensible  heir,  or 
to  a  legatee  who  is  in  possession 
of  the  fcuccesfrion,  is  valid 
against  the  heirs  or  legatees 
who  present  themselves  after- 
wards; saving  the  recourse  of 
the  latter  against  him  who  has 
received  without  a  right  to  do 
so  —  C.  C.  1146. 

871.  Fruits  and  interest  aris- 
ing from  the  thing  bequeathed 
accrue  to  the  benefit  of  the  lega- 
tee from  the  time  of  the  death 
of  the  testator,  when  the  latter 
has  expressly  declared  in  the 
will  his  intention  to  that  effect. 

Life-rents  or  pensions,  be- 
queathed by  way  of  mainten- 
ance, also  begin  from  the  date 
of  the  testator's  death. 

In  all  other  cases,  fruits  and 
interest  do  not  accrue  until 
they  are  judicially  demanded, 
or  until  the  debtor  of  the  legacy 
Is  put  in  default.— C.  N.  1015. 

872.  The  rules  concerning  le- 
gacies and  the  presumptions  of 
the  testator's  intention,  as  well 
as  the  meaning  ascribed  to  cer- 
tain terms,  give  wa-  to  the  for- 
mal or  otherwise  sufficient  ex- 
pression of  such  intention, 
given  in  another  sense  or  with 
a  view  to  different  effects.  The 
testator  may  derogate  from 
these  rules  in  all  that  is  not 
contrary  to  public  order,  to 
good  morals,  to  any  law  con- 


taining a  prohibition  or  some 
other  applicable  declaration  of 
nullity,  or  to  the  rights  of  cre- 
ditors and  third  persons.-  C,  C. 

ia 

§  2.-0/  universal  legacies  and 
legacies  by  general  title, 

878.  Universal  legacies  are 
testamentary  dispositions  by 
which  the  testator  gives  to  one 
or  to  several  persons  the  whole 
of  the  property  be  leaves  at  his 
death* 

Legacies  are  only  by  general 
tillc  when  the  testator  be- 
queaths an  aliquot  part  of  his 
property,  as  a  half,  a  third,  or  a 
universality,  such  as  the  whole 
of  his  moveable  or  immoveable 
property,  or  the  whole  of  the 
private  property  excluded  from 
the  matrimonial  community,  or 
an  aliquot  part  of  any  such 
whole. 

All  other  legacies  are  by  par- 
ticular title. 

The  exception  of  particular 
things,  whatever  may  be  their 
number  or  value,  does  not  de- 
stroy the  character  of  universal 
legacies,  or  of  legacies  by 
general  title.— C.  N.  1003,  1010. 

874.  The  legatee  has  the 
same  delays  as  the  heir  to  make 
an  inventory  and  to  deliberate. 
If  he  have  not  assumed  his 
quality  within  the  delays,  and 
he  afterwards  sued  for  the 
debts  or  charges  attached  to  his 
legacy,  he  is  not  freed  from  the 
costs  by  his  renunciation,  any 
more  than  the  heir  would  be. — 
C.  C.  664  et  s.;  C.  C.  P.  177,  s.  1. 

875.  The  liability  of  a  uni- 
versal legatee,  or  of  a  legatee  by 
general  title,  or  by  particular 
title,  for  the  debts  and  hy- 
pothecs, is  explained  in  the 
title  Of  Successions  and  in  cer- 
tain  respects,   in   the  present 


110 


GIFTS  INTER  VIVO 8  AND  BT  WILL. 


section,  and  also  in  the  title  Of 
usufruet—C.  C.  472  et  s.,  735 
et  s. 

876.  The  legatee  of  a  usu- 
fruct bequeathed  as  a  universal 
legacy,  or  as  a  legacy  by  general 
title,  is  personally  liable  to- 
wards the  creditors  for  the 
debts  of  the  succession  even  for 
the  principal,  in  proportion  to 
what  he  receives ;  he  is  hy- 
pothecarilv  liable  for  whatever 
claims  affect  the  immoveables 
included  in  his  share,  as  any 
other  legatee  by  the  same  title, 
and  with  the  same  recourse. 
The  valuation  is  made  propor- 
tionately between  him  and  the 
proprietor  in  the  manner  and 
according  to  the  rules  set  forth 
in  article  474.— C.  C.  472  et  s. 

877.  A  testator  may  change 
among  his  heirs  and  legatees 
the  manner  and  proportions  in 
which  the  law  holds  them  liable 
for  the  payment  of  the  debts 
and  legacies,  without  prejudice 
to  the  personal  or  hypothecary 
action  of  the  creditors  against 
those  who  are  legally  subject  to 
the  right  claimed,  and  saving 
the  recourse  of  the  latter 
against  those  upon  whom  the 
testator  imposed  the  obliga- 
tion. 

878.  Universal  legatees  and 
legatees  by  general  title  cannot, 
after  acceptance,  free  them- 
selves from  personal  liability 
for  the  debts  and  legacies  im- 
posed upon  them  by  law  or  by 
the  will,  without  having  ob- 
tained benefit  of  inventory ; 
they  are  in  this  respect,  and  in 
all  that  concerns  their  admin- 
istration, the  rendering  of  their 
account  and  that  discharge 
from  liability,  subject  to  the 
same  rules  as  the  heir,  and 
to  the  obligation  of  register- 
ing. 

Legatees  by  particular  title 


upon  whom  the  will  imposes 
debts  and  charges  of  uncertain 
extent,  may,  in  the  same  man- 
ner as  the  heir  and  universal 
legatee,  accept  only  under  bene- 
fit of  inventory.— C.  C.  660  et  s.; 
C.  C.  P.  1405  et  s. 

879.  The  creditors  of  a  suc- 
cession have  a  right  to  the  se- 
paration of  property  against  a 
legatee  liable  for  a  debt,  in  the 
same  manner  as  against  an 
heir,  for  the  portion  in  which 
he  is  liable.— C.  C.  743,  1990, 
2106. 

§  3.-0/  legacies  by  particular 
title. 

880.  The  debts  of  a  testator 
must  in  all  cases  be  paid  in  pref- 
erence to  his  legacies. 

Particular  legacies  are  paid 
by  the  heirs,  or  universal  leg- 
atees, or  legatees  by  general 
title,  each  in  the  proportion  for 
which  he  is  liable,  as  in  the  con- 
tribution to  the  debts,  and  the 
legatee  has  a  right  to  demand 
the  separation  of  proper ty. 

If  the  legacy  be  imposed  upon 
one  particular  heir  or  legatee, 
the  personal  action  of  the  leg- 
atee by  particular  title  does  not 
extend  to  the  others. 

The  right  to  a  legacy  does  not 
carry  with  it  &  hypothec  upon 
the  property  of  the  succession, 
but  the  testator,  whatever  may 
be  the  form  of  the  will,  may  se- 
cure it  by  a  special  hypotheca- 
tion requiring,  as  regards  the 
rights  of  third  parties,  that  the 
will  be  registered.— C.  N.  1017 ; 
C.  C.  472,  743,  2110  et  s. 

881.  The  bequest  of  a  thing 
which  does  not  belong  to  the 
testator,  whether  he  was  aware 
or  not  of  another's  right  to  it,  is 
void  even  when  the  thing  be- 
longs to  the  heir  or  legatee 
charged  with  the  payment  of  i^ 
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The  legacy  is  however  valid, 
and  is  equivalent  to  the  charge 
of  procuring  the  thing  or  of 
paying  its  value,  if  such  appear 
to  have  been  the  intention  of 
the  testator.  In  such  case,  if 
the  thing  bequeathed  belong  to 
the  heir  or  the  legatee  charged 
with  the  payment  of  it,  whether 
the  fact  was  known  or  not  to 
the  testator,  the  particular  leg- 
atee is  seized  of  the  ownership 
of  his  legacy.— C.  N.  1021. 

882.  If  the  thing  bequeathed 
belonged  to  the  testator  for  a 
part  only,  he  is  presumed  to 
nave  bequeathed  only  the  part 
which  belonged  to  him  even 
when  the  remainder  belongs  to 
the  heir  or  principal  legatee, 
unless  his  intention  to  the  con- 
trary is  manifest. 

The  same  rule  applies  to  the 
bequest  made  by  one  of  the 
consorts  of  a  thing  belonging  to 
the  community;  saving  the 
right  of  the  legatee  to  the  whole 
of  the  thing  bequeathed  under 
the  circumstances  enumerated 
in  the  title  concerning  marriage 
covenants,  and  generally  in  the 
case  of  the  following  article.— 
C.  C.  1293. 

883.  If  the  testator  since  the 
making   of   the  will   have  In- 
come, wholly  or  in  part,  owner 
of  the  thing   bequeathed,   the 
legacy  is  valid  as  regards  what- 
ever remains  in  his  succession, 
notwithstanding  the  provisions 
contained     in     the    preceding 
article ;  excepting  the  case  in 
which  the  thing  remains  in  the 
succession  only  by  reason  of  the 
nullity   of   a    subsequent    vo- 
luntary alienation  of  it  by  the 
testator.— C.    N.    1021;    C.    C. 
897. 

884.  When  a  legacy  by  par- 
ticular title  comprises  a  uni- 
versality of  assets  and  liabili- 
ties,   as  for  example  a  certain 


succession,  the  legatee  of  such 
universality  is  held  personally 
and  alone  for  the  debts  con- 
nected with  it,  without  pre- 
judice to  the  rights  of  the 
creditors  against  the  heirs  and 
universal  legatees  or  legatees 
by  general  title,  who  have  their 
recourse  against  the  particular 
legatee. 

885.  In  the  case  of  insuffi- 
ciency of  the  property  of  the 
succession  or  of  the  heir  or 
legatee  liable  for  the  payment, 
the  legacies  entitled  to  pre- 
ference are  paid  first,  and  the 
remainder  is  then  divided  rate- 
ably  among  the  other  legatees 
in  proportion  to  the  value  of 
their  respective  legacies.  Leg- 
atees of  a  certain  and  deter- 
minate object  take  ic  without 
being  bound  to  contribute  to 
the  payment  r»f  the  other 
legacies  which  have  no  prefer- 
ence over  theirs. 

886.  To  obtain  the  reduction 
of  particular  legacies,  the 
creditors  must  first  have  dis- 
cussed the  heir  or  legatee  who 
is  personally  bound,  and  have 
availed  themselves  in  time  of 
the  right  to  separation  of  pro- 
perty. 

The  creditors  exercise  this 
reduction  against  each  of  the 
particular  legatees  for  a  share 
only,  in  proportion  to  the  value 
of  his  legacy,  but  the  particular 
legatees  may  free  themselves 
by  giving  up  the  particular 
legacies  or  their  value. 

887.  Creditors  of  the  suc- 
cession, in  the  case  of  reduc- 
tion of  particular  legacies,  have 
a  preferable  right  to  the  thing 
bequeathed,  over  the  creditors 
of  the  legatee,  as  in  the  case  of 
separation  of  property. 

A  particular  legatee  suffering 
such  reduction  has  his  recourse 
against   the   heirs  or  legatees 
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who  are  personally  liable,  and 
is  substituted  by  law  in  all  the 
rights  of  the  creditor  thus  paid. 

888.  When  an  immoveable 
bequeathed  has  been  increased 
by  further  acquisitions  of  pro- 
perty, the  property  thus  ac- 
quired, even  if  it  be  contiguous, 
is  not  deemed  to  form  part  of 
the  legacy,  unless  from  its  des- 
tination and  the  circumstances 
it  may  be  presumed  that  the 
testator  intended  it  to.  form  a 
mere  dependency,  constituting 
with  the  immoveable  bequeath- 
ed but  one  and  the  same  pro- 
perty. 

Buildings,  embellishments 
and  improvements  are  deemed 
to  be  adjuncts  of  the  thing  be- 
queathed.—C.  N.  1019. 

889.  If  before  or  since  the 
will,  the  immoveable  bequeath- 
ed have  been  hypothecated  for 
a  debt  of  the  testator  remaining 
still  due,  or  even  for  the  debt 
of  a  third  person  whether  it 
was  known  or  not  to  the  tes- 
tator, the  heir,  or  the  universal 
legatee,  or  the  legatee  by 
general  title  is  not  bound  to 
discharge  the  hypothec,  unless 
he  is  obliged  to  do  so  by  the 
will.  A  usufruct  established 
upon  the  thing  bequeathed  is 
also  borne  without  recourse  by 
the  particular  legatee.  The 
same  rule  applies  to  servitudes. 

If,  however,  the  hypothecary 
debt  of  a  third  person,  of  which 
the  testator  was  ignorant, 
affect  at  the  same  time  the  par- 
ticular legacy  and  the  property 
remaining  in  the  succession, 
the  benefit  of  division  may 
reciprocally  be  claimed.— C.  N. 
1020 ;  C.  C.  741. 

800.  A  legacy  made  in  favor 
of  a  creditor  is  not  deemed  to 
be  in  compensation  of  his  claim, 
nor  that  in  favor  of  a  servant 


In  compensation  of  his  wages. 
— C.  N.  1023. 

§  4.-0/  the  seizin  of  legatees. 

891.  Legatees  by  whatever 
title,  are  by  the  death  of  the 
testator,  or  by  the  event  which 
gives  effect  to  the  legacy, 
seized  of  the  right  to  the  thing 
bequeathed,  in  the  condition  in 
which  it  then  is,  together  with 
all  its  necessary  dependencies, 
and  with  the  right  to  obtain 
payment,  and  to  prosecute  all 
claims  resulting  from  the 
legacy  without  being  obliged  to 
obtain  legal  delivery. 

SECTION   v. 

Of  the  Revocation  and  Lapse  of 
Wills  and  Legacies. 

892.  Wills  and  legacies  can- 
not be  revoked  by  the  testator 
except : — 

1.  By  means  of  a  subsequent 
will  revoking  them  either  ex- 

Sressly  or  by  the  nature  of  its 
ispositions  ; 

2.  By  means  of  a  notarial  or 
other  written  act,  by  which  a 
change  of  intention  is  expressly 
stated  ; 

3.  By  means  of  the  destruc- 
tion, tearing  or  erasure  of  the 
holograph  will,  or  of  that  made 
in  the  form  derived  from  the 
laws  of  England,  deliberately 
effected  by  him  or  by  his  order, 
with  the  intention  of  revoking 
it ;  and  in  some  cases  by  reason 
of  the  destruction  or  loss  of  the 
will  by  a  fortuitous  event  be- 
coming known  to  him,  as  ex- 
plained in  the  third  section  of 
the  present  chapter ; 

4.  By  his  alienation  of  the 
thing  bequeathed.— C.  N.  1035  ; 
C.  C.  756,  860. 

893,  Tbe.  revocation  of  a  will 
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or  of  a  legacy  may  also  be  de- 
manded :— 

1.  On  the  ground  of  the  com- 
plicity of  the  legatee  in  the 
death  of  the  testator,  or  by 
reaiton  of  grievous  injury  done 
to  his  memory,  in  the  same 
manner  as  in  the  case  of  legal 
succession,  or,  if  the  legatee 
hindered  the  revocation  or 
modification  of  the  will ; 

2.  By  reason  of  the  resolutive 
condition ;— Without  prejudice 
to  the  causes  for  which  the 
validity  of  the  will  or  legacy 
may  be  impugned. 

The  subsequent  birth  of  chil- 
dren to  the  testator  does  not 
affect  the  revocation. 

Enmity  springing  up  between 
him  and  the  legatee  does  not 
establish  a  presumption  of  re- 
vocation.—C.  N.  1046, 1047 ;  C.  C. 
610. 

894.  Subsequent  wills  which 
do  not  revoke  the  preceding 
ones  in  an  express  manner,  an- 
nul only  such  dispositions 
therein  as  are  inconsistent  with 
or  contrary  to  those  contained 
in  the  later  wills.— C.  N.  1036. 

895.  A  revocation  contain- 
ed in  a  subsequent  will  retains 
its  full  effect,  although  such 
will  should  remain  inoperative 
by  the  reason  of  the  incapacity 
of  the  legatee  or  of  his  refusal 
to  accepr. 

A  revocation  contained  in  a 
will  which  is  void  by  reason  of 
informality,  is  also  void.— C.  N. 
1037  ;  C.  C.  1221. 

896.  In  the  absence  of  ex- 
press dispositions,  the  circum- 
stances and  the  indications  of 
the  intention  of  the  testator  de- 
termine whether,  upon  the  re- 
vocation of  a  will  which  re- 
vokes another  will,  the  former 
will  revives. 

897.  Every  alienation  by 
the   testator  of  the    right  of 


ownership  in  the  thing  be- 
queathed,  even  in  a  case  of 
necessity,  or  by  forced  means, 
or  with  right  of  redemption  re- 
served, or  bv  exchange  carries 
with  it,  unless  he  has  other- 
wise provided,  a  revocation  of 
the  will  or  legacy  for  all  that 
has  been  thus  disposed  of,  even 
though,  if  it  were  voluntary, 
the  alienation  be  void. 

The  revocation  subsists  al- 
though the  thing  should  after- 
wards have  returned  into  the 
hands  of  the  testator,  unless  he 
appears  to  have  intended  the 
contrary.-C.  N.  1038 ;  C.  C.  883. 

898.  A  person  cannot,  other- 
wise than  by  the  effect  of  gifts 
in  contemplation  of  death  made 
by  contract  of  marriage,  forego 
his  right  to  dispose  or  his  pro- 
perty oy  will  or  by  gift  in  con- 
templation of  death,  or  to  re- 
voke his  testamentary  disposi- 
tions. Nor  can  a  person  sub- 
ject the  validity  of  any  future 
will  to  formalities,  expressions 
or  signs  not  required  by  law,  or 
to  other  derogatory  clauses. — 
C.  C.  823. 

899.  Heirs  cannot  be  ex- 
cluded from  successions,  unless 
the  act  excluding  them  is 
clothed  with  all  the  formalities 
of  a  will. 

900.  Every  testamentary 
disposition  lapses  if  the  person 
in  whose  favor  it  is  made  do 
not  survive  the  testator.— C.  N. 
1039  ;  C.  C.  838,  865,  868. 

901.  Every  testamentary 
disposition  made  under  a  con- 
dition which  depends  on  an  un- 
certain event,  lapses  if  the 
legatee  die  before  the  fulfilment 
of  the  condition.-C.  N.  1040. 

902.  Conditions  which  are 
intended  by  the  testator  to 
suspend  only  the  execution  of  a 
disposition,  do  not  prevent  the 
legatee    from    having    an   ac- 
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quired   right   transmissible  to 
his  heirs.— C.  N.  1041. 

903.  A  legacy  lapses  if  the 
thing  bequeathed  perish  totally 
during  the  lifetime  of  the  testa- 
tor. 

The  loss  of  a  thing  bequeathed 
which  happens  after  the  death 
of  the  testator  falls  upon  the 
legatee,  except  cases  wherein 
the  heir  or  other  holder  may  be 
responsible  according  to  the 
rules  applicable  generally  to 
things  which  form  the  subject 
of  obligations.— C.  N.  1042. 

904.  A  testamentary  disposi- 
tion lapses  when  the  legatee 
repudiates  it  or  is  incapable  of 
receiving  under  it.— C.  N.  1043. 

SECTION  VI. 

Of  Testamentary  Executors. 

905.  A  testator  may  name 
one  or  more  testamentary  ex- 
ecutors,*or  provide  for  the  man- 
ner in  which  they  shall  be  ap- 
pointed ;  he  may  also  provide 
ior  their  successive  replace- 
ment. 

Heirs  or  legatees  may  law- 
fully be  appointed  testamentary 
executors. 

Creditors  of  the  succession 
may  be  executors  without  for- 
feiting their  claims. 

Single  women  or  widows  may 
also  be  charged  with  the  execu- 
tion of  wills. 

The  courts  and  judges  cannot 
appoint  nor  replace  testament- 
ary executors,  except  in  the 
cases  specified  in  article  924. 

If  there  be  no  testamentary 
executors,  and  none  have  been 
appointed  in  the  manner  in 
which  they  may  be,  the  execu- 
tion of  tthe  will  devolves  en- 
tirely upon  the  heir  or  the 
legatee  who  receives  the  suc- 


cession.— C.  N.  1025 ;  C.  C.  809, 
923. 

906.  Married  women  cannot 
accept  testamentary  executor- 
ship without  the  consent  of 
th»  ir  husbands. 

Single  women  and  widows 
who  marry  while  they  are  testa- 
mentary executors,  do  not  for- 
feit their  office  by  mere  opera- 
tion of  law,  even  though  they 
have  entered  into  community 
of  property  with  their  hus- 
bands, but  they  require  the 
consent  of  the  latter  to  continue 
the  exercise  of  such  office. 

A  testamentary  executrix, 
separated  as  to  property  from 
her  husband,  either  by  contract 
of  marriage  or  by  judgment, 
may,  if  he  refuse  the  consent 
necessary  for  her  to  accept  or 
to  exercise  the  office,  obtain 
judical  authorization  as  in  the 
cases  provided  for  in  article  178. 
— C.  N.  1029  ;  C.  C.  177. 

907.  Minors  cannot  act  as 
testamentary  executors  even 
with  the  authorization  of  their 
tutors. 

Nevertheless,  emancipated 
minors  may  do  so,  provided  the 
executorships  be  of  small  im- 
portance in  proportion  to  their 
means.— C.  N.  1030. 

908.  The  incapacity  of  cor- 
porations to  execute  wills  is  de- 
clared in  the  first  book. 

Persons  who  compose  a  cor- 
poration, or  such  persons  and 
their  successors,  may  be  ap- 
pointed to  execute  wills  in  their 
purely  personal  capacity,  and 
may  act  in  that  behalf  if  such 
appear  to  have  been  the  inten- 
tion of  the  testator,  although 
he  may  have  designated  them 
solely  by  the  appellation  which 
belongs  to  them  in  their  corpor- 
ate capacity. 

The  same  rule  applies  to  per- 
sons  designated   by   the  title 
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which  belongs  to  their  office  or 
position,  ana  to  their  succes- 
sors.—C.  C.  365. 

900.  Subject  to  the  preced- 
ing provisions,  persons  v%  no  can- 
not obligate  themselves  cannot 
be  testamentary  executors.—- 
C.  N.  10228. 

910.  No  person  can  be  com- 
pelled to  accept  the  office  of  tes- 
tamentary executor. 

Its  duties  are  performed  gra- 
tuitously, unless  the  testator 
has  pro-,  ided  for  their  remuner- 
ation. 

If  a  legacy  made  in  favor  of  a 
testamentary  executor  have  no 
other  cause  than  such  remuner- 
ation, and  he  do  not  accept  the 
office,  t*:e  legacy  lapses  by 
reason  of  the  failure  of  the  con- 
din'on. 

If  he  accept  the  legacy  thus 
made,  he  is  presumed  to  have 
accepted  the  executorship. 

Testamentary  executors  are 
not  bound  to  be  sworn  ;  nor  to 
give  security  unless  they  have 
accepted  with  that  condition. 

They  are  not  liable  to  coercive 
imprisonment.  C.  C.  981o  et  s.  ; 
C.  C.  P.  833,  s.  6. 

911.  A  testamentary  execu- 
tor who  has  accepted  the  office 
cannot  renounce  it  without  the 
authorization  of  the  court  or  of 
a  judge,  which  may  be  granted 
for  sufficient  cause ;  the  heirs 
and  legatees  and  other  execu- 
tors, if  there  be  any,  being  pre- 
sent or  having  been  dulv  called. 

Difference  of  opinion  between 
an  executor  and  the  majority  of 
his  co-executors,  as  to  the  exe- 
cution of  the  will  may  consti- 
tute a  sufficient  cause. 

912.  If  several  testamentary 
executors  have  been  appointed, 
and  some  of  them  only,  or  even 
one  of  them  alone,  have  accept- 
ed, they  or  he  may  act  alone, 


unless  the  testator  has  other- 
wise ordained. 

In  like  manner,  if  severa 
have  accepted,  but  some  or  one 
only  of  them  survive,  or  retain 
the  office,  they  or  he  may  act 
alone  until  the  others  are  re- 
placed, in  the  cases  admitting 
of  it,  unless  the  testator  has  ex- 
pressed himself  to  the  contrary. 

913.  If  there  be  several  joint 
testamentary  executors,  with 
the  same  duties  to  perform, 
they  have  all  equal  powers  and 
must  act  together,  unless  the 
testator  has  otherwise  or- 
dained. 

Nevertheless  if  any  of  them 
be  absent,  those  who  are  in  the 
place  may  perform  alone  acts  of 
a  conservatory  nature  and 
others  requiring  dispatch* 

The  executors  may  also  act 
generally  as  attorneys  for  each 
other,  unless  the  intention  of 
the  te8tar.or  appears  to  the  con- 
trary and  subject  to  the  respon- 
sibility of  the  one  who  grants 
the  power.  The  executors  can- 
not delegate  generally  the  exe- 
cution of  the  will  to  others  than 
their  co-executors,  but  they 
may  be  represented  by  attorney 
for  determinate  acts. 

Executors  exercising  these 
joint  powers,  are  jointly  and 
severally  bound  to  render  one 
and  the  same  account,  unless 
the  testator  has  divided  their 
functions  and  each  of  them  has 
kept  within  the  scope  assigned 
to  him. 

They  are  responsible  only 
each  for  his  share  for  the  pro- 
perty of  which  they  took  pos- 
session in  their  joint  capacity, 
and  for  the  payment  of  the 
balance  due,  saving  the  distinct 
liability  of  such  as  are  author- 
ized to  act  separately.— C.  N. 
103a 

914.  The  expenses  incurred 
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by  the  testamentary  executor 
in  the  fulfilment  of  his  duties 
are  borne  by  the  succession. — 
C.  N.  1034. 

915.  A  testamentary  exe- 
cutor may,  before  the  probate 
of  the  will,  perform  acts  of  a 
conservatory  nature  or  which 
require  dispatch,  provided  he 
obtains  such  probate  without 
delay,  and  furnishes  proof  of  it 
when  required. 

916.  The  testator  may  limit 
the  obligation  incumbent  upon 
the  executor  of  making  an  in- 
ventory and  rendering  an  ac- 
count of  his  administration, 
and  even  free  him  from  it  en- 
tirely. 

This  discharge  does  not  re- 
lease, him  from  the  payment  of 
what  remains  in  his  bands, 
unless  the  testator  intended  to 
leave  him  the  disposition  of  the 
property  without  responsi- 
bility, or  that  the  terms  of  the 
will  otherwise  fmport  the  re- 
lease from  payment. 

917.  If,  having  accepted,  a 
testamentary  executor  refuse 
or  neglect  to  act,  or  dissipate  or 
waste  the  property  or  other- 
wise exercise  his  functions  in 
such  a  manner  as  would  justify 
the  dismissal  of  a  tutor,  or  if 
he  have  become  incapable  of 
fulfiling  the  duties  of  his 
office,  he  may  be  removed  b} 
the  court  having  jurisdiction. 

918.  Testamentary  execu- 
tors, for  the  purposes  of  the 
execution  of  the  will,  are  seized 
as  legal  depositaries  of  the 
moveable  property  of  the  suc- 
cession, and  may  claim  pos- 
session of  it  even  against  the 
heir  or  legatee. 

This  seizin  lasts  for  a  year 
and  a  day  reckoning  from  the 
death  of  the  testator  or  from 
the  time  when   the   executor 


was  no  longer  prevented  from 
taking  possession. 

When  his  duties  are  at  an 
end,  the  testamentary  executor 
must  render  an  account  to  the 
heir  or  legatee  who  receives  the 
succession,  and  pay  him  over 
the  balance  remaining  in  his 
hands.-C.  N.  1026,  1031. 

919.  The  testamentary  exe- 
cutor must  cause  an  inventory 
to  be  made  after  notifying  the 
heirs,  legatees,  and  other  inter- 
ested persons  to  be  present. 
He  may,  however,  perform  im- 
mediately all  acts  of  a  con- 
servatory nature  or  which  re- 
quire despatch. 

He  attends  to  the  obsequies 
of  the  deceased. 

He  procures  the  probate  of 
the  will  and  its  registration 
when  necessary. 

If  the  validity  of  the  will  be 
contested  he  may  become  a 
party  to  support  it. 

He  pays  the  debts  and  dis- 
charges the  particular  legacies, 
with  the  consent  of  the  heir  or 
of  the  legatee  who  receives  the 
succession,  or,  after  calling  in 
such  heir  or  legatee,  with  the 
authorization  of  the  court. 

In  the  case  of  insufficiency  of 
money 8  for  the  execution  of  the 
will,  he  may,  with  the  same 
consent,  or  with  the  same 
authorization,  sell  moveable 
property  of  the  succession  to 
the  amount  required.  The  heir 
or  legatee  may  however  pre- 
vent such  sale  by  tendering  the 
amount  required  for  the  exe- 
cution of  the  will. 

The  testamentary  executor 
may  receive  the  debts  due  and 
may  sue  for  their  recovery. 

He  may  be  sued  for  whatever 
falls  within  the  scope  of  his 
duties,  saving  his  right  to  call 
in  the  heir  or  the  legatee,— G.  N , 
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1081 ;   C.  C.  857  et  s.;   C.  C.  P. 
1364,  1387  et  s.,  1430. 

920.  The  powers  of  a  testa- 
mentary executor  do  not  pass 
by  mere  operation  of  law  to  his 
heirs  or  other  successors,  who 
are  however  bound  to  render 
an  account  of  his  administra- 
tion, and  of  whatever  they  may 
themselves  have  actually  ad- 
ministered.-C.  N.  1032. 

92 1 .  The  testator  may  mod l- 
fy,  restrict  or  extend  the  pow- 
ers, the  obligations  and  the 
seizin  of  the  testamentary 
executor,  and  the  duration  of 
his  functions.  He  may  con- 
stitute the  testamentary  exe- 
cutor an  administrator  of  his 
property,  in  whole  or  in  part, 
and  may  even  give  him  the 
power  to  alienate  it  with  or 
without  the  intervention  of  the 
heir  or  legatee,  in  the  manner 
and  for  the  purposes  deter- 
mined by  himself. 

922.  A  testator  cannot  ap- 
point tutors  to  minors  nor  cur- 
ators to  persons  requiring  their 
assistance  or  to  substitutions. 

If  he  have  assumed  to  ap- 
point persons  to  such  offices, 
the  spec i tic  powers  given  to  the 
persons  thus  named,  and  which 
he  might  have  conferred  upon 
them  without  such  designation, 
may  however  be  exercised  by 
them  as  executors  and  admin- 
istrators oi  the  will. 

The  testator  may  oblige  the 
heir  or  the  legatee,  in  certain 
cases,  to  take  the  advice  or  to 
obtain  the  sanction  of  the  tes- 
tamentary executors,  or  of 
other  persons. — C.  0.  249. 

923.  The  testator  may  pro- 
vide for  the  replacing  of  testa- 
mentary executors  and  ad- 
ministrators, even  successively 
and  for  as  long  a  time  as  the 
execution  of  the  will  shall  last, 
iwhether    by    directly  naming 


and  designating  those  who 
shall  replace  them  himself,  or 
by  giving  them  power  to  ap- 
point substitutes,  or  by  indi- 
cating some  other  mode  to  be 
followed,  not  contrary  to  law. 
-C.  C.  905. 

924.  If  the  testator  desire 
that  the  appointment  or  the  re- 
placement should  be  made  by 
the  courts  or  judges,  the 
powers  necessary  for  nuch  pur- 
pose may  be  exercised  judicial- 
ly, the  heirs  and  legatees  in- 
terested being  first  duly  noti- 
fied. 

When  testamentary  execu- 
tors and  administrators  have 
been  named  by  the  will,  and, 
in  consequence  of  their  refusal 
to  accept,  or  of  their  powers 
having  ceased  without  their 
being  replaced,  or  of  unforeseen 
circumstances  none  of  them 
remain,  and  it  is  impossible  to 
replace  them  under  the  terms 
of  the  will,  the  judges  and  the 
courts  may  likewise  exercise 
the  powers  necessary  to  do  so, 
provided  it  appears  that  the 
testator  intended  the  execution 
and  administration  of  the  will 
to  continue  independently  of 
the  heir  or  of  the  legatee.— C.  C 
905. 

CHAPTER  FOURTH. 

OF  SUBSTITUTIONS. 


SECTION  I. 

Rules  Concerning  the  Nature 
and  Forma  of  Substitutions 

925.  There  are  two  kinds  of 
substitutions : 

Vulgar  substitution  is  that 
by  which  a  person  is  called  to 
take  the  banefic  oC  the  disposi 
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tion  in  the  event  of  its  failure 
in  respect  of  the  person  in 
whose  favor  it  is  first  made. 

Fiduciary  substitution  is  that 
in  which  the  person  receiving 
the  thing  is  charged  to  deliver 
it  over  to  another  either  at  his 
death  or  at  some  other  time. 

Substitution  takes  its  effect 
by  operation  of  law  at  the  time 
fixed  upon,  without  the  neces- 
sity of  any  delivery  or  other  act 
on  the  part  of  the  ptrson 
charged  to  deliver  over.— C.  N. 
896,  897,  1048. 

926.  Fiduciary  substitutions 
include  vulgar  substitutions 
without  any  expressions  to  that 
effect  being  necessary. 

Whenever  the  vulgar  is  ex- 
pressly joined  to  the  fiduciary, 
to  meet  particular  cases,  the 
substitution  is  called  compen- 
dious. 

When  the  term  substitution 
is  used  alone,  it  applies  to  the 
fiduciary,  wi*h  the  vulgar  at- 
tached to  it,  unless  the  nature 
or  terms  of  the  disposition  indi- 
cate the  vulgar  alone.— C.  C. 
933. 

927.  The  person  charged  to 
deliver  over  is  ca'led  the  insti- 
tute, and  the  one  who  is  en- 
titled to  take  after  him  is  called 
the  substitute.  When  there 
are  several  degrees  in  the  sub- 
stitution, the  substitute  who 
receives  under  the  obligation  of 
delivering  over  becomes  in  turn 
an  institute  with  regard  to  the 
substitute  who  comes  next. 

928.  A  substitution  may 
exist  although  the  term  usu- 
fruct be  used  to  express  the 
right  of  the  institute.  In  gen- 
eral the  whole  tenor  of  the  act 
and  the  intention  which  it  suffi- 
ciently expresses  are  consid- 
ered, rather  than  the  ordinary 
acceptation  of  particular  words, 
in  order  to  determine  whether 


there  is  substitution  or  not. — 
C.  C.  443. 

929.  Substitutions  may  be 
created  by  gifts  inter  vivos, 
made  in  contracts  of  marriage 
or  otherwise,  by  gifts  in  con- 
templation of  death  made  in 
contracts  of  marriage,  or  by 
will. 

The  capacity  of  the  persons 
is  governed  in  each  case  by  the 
nature  of  the  act. 

The  disposition  which  creates 
the  substitution  may  be  con- 
ditional like  any  other  gift  or 
legacy. 

Substitutions  may  be  ap- 
pended to  dispositions  that  are 
either  universal,  or  by  general 
title,  or  by  particular  title. 

The  substitute  need  not  be 
present  at  the  gift  inter  vivos 
which  creates  the  substitution 
in  his  favor ;  he  need  not  even 
have  been  born  nor  conceived 
at  the  time  of  the  act.— C.  C. 
772. 

930.  Substitutions  made  by 
contract  of  marriage  are  irre- 
vocable like  gifts  made  in  the 
same  manner. 

Substitutions  made  by  other 
gifts  inter  vivos  may  be  re- 
voked by  the  donor,  notwith- 
standing the  acceptance  by  the 
institute  for  himself,  so  long  as 
they  have  not  opened  ;  unless 
they  have  been  accepted  by  the 
substitute,  or  in  his  behalf, 
either  formally  or  in  au  equi- 
valent manner,  as  in  gifts  in 
general. 

The  acceptance  made  for 
themselves  by  institutes,  even 
when  they  are  strangers  to  the 
donor,  also  renders  irrevocable 
the  substitution  in  favor  of 
their  children  born  or  to  be 
born. 

The  revocation  of  a  substi- 
tution, when  it  is  allowed,  can- 
not prejudice  the  institute  nor * 
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hts  heirs  by  depriving  them  of 
the  possible  benefit  or  the  lapse 
of  the  substitution,  or  other- 
wise. On  the  contrary,  and 
although  the  substitute  might 
have  received  but  for  the  re- 
vocation, such  revocation  goes 
to  the  profit  of  the  institute  and 
not  of  the  grantor,  unless  the 
latter  has  made  a  reservation 
to  that  effect  in  the  act  creat- 
ing the  substitution. 

Substitutions  by  will  may  be 
revoked  like  all  other  testa- 
mentary dispositions. 

031.  Moveable  property  as 
well  as  immoveables  may  be 
the  subject  of  substitutions. 
Unless  corporeal  moveables  are 
subjected  to  a  different  dis- 
position they  must  be  publicly 
sold  and  their  price  be  invrsted 
for  the  purposes  of  the  substi- 
tution. 

Rendy  money  must  also  be 
invested  in  the  same  manner. 

The  investment  must  in  *all 
cases  be  made  in  the  nime  of 
the  substitution.— C.  C.  943, 
053,  8.  5,  981  (o). 

932.  Substitutions  created 
by  will  or  by  gift  inter  vivos 
cannot  exten  I  to  more  than 
two  degrees  exclusive  of  the 
institute  :— C.  N.  1049. 

933.  The  rules  concerning 
legacies  in  general  also  govern 
in  matters  of  substitution  in  so 
far  as  they  are  applicable,  save 
in  excepted  cases. 

Substitution  by  gift  inter 
vivos,  like  those  created  by 
will  are  subject  to  the  same 
rales  as  legacies,  as  to  their 
opening,  and  after  they  have 
opened. 

Whatever  relates  to  the  form 
of  the  act,  and  the  acceptance 
and  prehension  of  the  property 
by  the  first  donee,  remains  sub- 
ject to  the  rules  which  belongs 
to  gifts  inter  vivos. 


An  acceptance  by  the  first  in- 
stitute under  the  gift  is  suffi- 
cient for  the  substitutes,  if  they 
avail  themselves  of  the  disposi- 
tion, and  if  it  had  not  been 
validly  revoked. 

If  the  gift  inter  vivos  lapse  in 
consequence  of  repudiation  or 
for  want  of  acceptance  on  the 
part  of  the  first  donee,  fiduciary 
substitution     does     not    take 

f)lace,  nor  does  the  vulgar  un- 
ess  the  donor  has  so  provided. 

934.  The  testator  may  im- 
pose a  substitution  either  upon 
the  donee  or  the  legatee  whom 
he  benefits,  or  upon  his  heir  on 
account  of  what  he  leaves  him 
as  such. 

93ft.  The  donor  in  an  act  in- 
ter vivos  cannot  subsequently 
create  a  substitution  of  the 
property  he  has  given,  even  in 
favor  of  the  children  of  the 
donee. 

Nor  can  he  reserve  the  right 
of  doing  so,  except  it  be  in  a 
contract  of  marriage.  The 
grantor  may  however  reserve 
to  himself,  in  all  cases,  the  right 
to  determine  the  proportions  in 
which  the  substitutes  shall  re- 
ceive. 

Nevertheless  the  donor  or 
testator,  may,  in  a  new  gift  in- 
ter vivos  of  other  property  to 
the  same  person,  or  in  a  will, 
create  a  substitution  of  the 
property  given  unconditionally 
in  the  first  gift ;  such  a  substi- 
tution takes  effect.only  by  vir- 
tue of  the  acceptance  or  the 
subsequent  disposition  of  which 
it  forms  a  condition,  and  does 
not  prejudice  the  rights  ac- 
quired by  third  parties. 

936.  Children  who  are  no* 
called  to  the  substitution,  but 
are  merely  named  in  the  condi- 
tion without  being  charged  to 
deliver  over  to  others,  are  not 
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deemed  to  be  included  in  the 
disposition. 

037.  In  substitutions,  as  in 
other  legacies,  representation 
does  not  take  place,  unless  the 
testator  has  ordained  that  the 
property  shall  pass  in  the  order 
of  legitimate  successions,  or  his 
intention  to  that  effect  is  other- 
wise manifest. 

SECTION  II. 

Of  the  Registration-  of  Svb&ti- 
tutions. 

938.  Besides  the  effect  of 
registration  or  of  the  omission 
to  register,  as  regards  gifts  and 
wills  respectively  as  such,  any 
of  these  acts  containing  fiduci- 
ary substitutions,  ei  trier  in 
respect  of  moveable  or  immove- 
able property,  must  be  regis- 
tered in  the  interest  of  the  sub- 
stitutes and  of  third  parties. 

Substitutions  in  the  direct 
line  in  contracts  of  marriage, 
and  those  in  respect  of  corporeal 
moveables  accompanied  with 
actual  delivery  to  tne  first  donee 
are  not  exempt  from  registra- 
tion. 

The  failure  to  register  substi- 
tutions operates  in  favor  of 
third  parties,  to  the  prejudice 
of  the  substitutes,  though  the 
latter  be  minors,  or  interdicted, 
or  not  yet  born,  and  even 
against  married  women,  and 
they  cannot  be  relieved  from  it ; 
saving  theic  recourse  against 
those  whose  duty  it  was  to  pro- 
cure the  registration. — C.  N. 
1069 ;  C.  C.  807,  808,  2108,  2109. 

939.  The  want  of  registra- 
tion may  be  invoked  against 
the  substitution  by  all  parties 
interested  who  are  not  within 
some  particular  exception. — 
C.  N.  941, 1070 ;  C.  C.  942. 

940.  Neither   the    grantor, 


nor  the  institute,  nor  their 
heirs  or  universal  legatees,  can 
avail  themselves  of  the  want  of 
registration,  but  it  may  be  in- 
voked by  those  who  nave  ac- 
quired from  them  in  good  faith 
by  a  particular  title,  whether 
onerous  or  gratuitous,  and  by 
their  creditors.— C.  N.  941, 1070, 
1072. 

941.  The  registration  of 
acts  containing  substitutions 
takes  the  place  of  their  inscrip- 
tion in  the  offices  of  the  courts, 
and  of  their  judicial  publica- 
tion, which  formalities  are 
abolished. 

Such  registration  must  be 
effected  within  six  months  from 
the  date  of  the  gift  inter  vivos, 
or  from  the  death  of  the  tes- 
ator.  The  effect  of  the  regis- 
tration of  gifts  inter  vivos  with- 
in such  delay,  as  regards  third 
parties  whose  claims  are  regis- 
tered, is  explained  in  the  title 
Of' registration  of  real  rights. 
As  regards  all  other  parties, 
and  in  cases  of  substitution  by 
will,  registration  within  th 
same  delays  has  a  retroactive 
effect  to  the  time  of  the  gift,  o 
to  that  of  the  death.  If  it  take 
place  subsequently,  its  effect 
commences  only  from  its  date. 

Nevertheless  the  special  de- 
lays established,  as  regards 
wills,  for  the  cases  where  the 
testator  dies  beyond  Canada,  or 
where  the  deed  has  been  con- 
cealed, apply  with  equal  retro- 
active effect  to  the  substitution 
contained  in  the  will  in  such 
cases. 

Substitutions  affecting  im- 
moveables must  be  registered 
in  the  registry  office  of  the 
division  in  which  they  are  situ- 
ated, and  also,  when  they  are 
created  by  gifts  made  in  con- 
templation of  death,  or  by  will, 
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at  the  registry  office  of  the 
domicile  ofthe  grantor. 

If  it  affect  moveable  property, 
it  must  be  registered  in  the 
registry  office  of  the  division  in 
which  the  donor  at  the  time  of 
the  donation,  or  the  testator  at 
the  time  of  his  death,  had  his 
domicile.— C.  N.  1089;  C.  C.  804, 
2083,  2002,  2110  et  s. 

942.  The  following  persons 
are  bound  to  reaister  substitu- 
tions, when  they  are  aware  of 
their  existence,  namely  : — 

1.  The  institute  who  accepts 
the  gift  or  legacy. 

2.  The  substitute  of  age,  who 
is  himself  charged  to  deliver 
over. 

3.  Tutors  or  curators  of  the 
institute  or  of  the  substitutes, 
and  the  curator  to  the  substi- 
tution. 

4.  The  husband  for  his  wife 
who  is  so  bound. 

Those  who  are  bound  to  effect 
the  registration  of  the  substi- 
tution, and  their  heirs  and  uni- 
versal legatees,  or  legatees  by 
general  title,  cannot  avail  them- 
selves of  the  want  of  such 
registration. 

The  institute  who  has  ne- 
glected to  register  is  moreover 
subject  to  lose  the  fruits,  as  in 
the  case  of  neglect  to  have  an 
inventory  made.— C.  N  941, 
1009, 1070  1072,  1073 ;  C.  C.  939. 

943.  The  acts  and  declara- 
tions of  investment  of  the 
moneys  belonging  to  the  sub- 
stitution must  also  be  regis- 
tered within  six  months  from 
their  date. 

SECTION  III. 

Of  Substitutions  Before  Their 
Opening. 

944.  The  institute  holds  the 
property  as  proprietor,  subject 


to  the  obligation  of  delivering 
over,  and  without  prejudice  to 
the  rights  of  the  substitute. 

945.  All  substitutes,  born 
and  unborn,  are  represented  in 
all  inventories  and  partitions 
bv  a  curator  to  the  substitu- 
tion, appointed  in  the  manner 
established  as  regards  tutors. 
The  curator  to  the  substitution 
attends  to  the  interest  of  such 
substitutes  and  represents 
them  in  all  cases  in  which  his 
intervention  is  requisite  or 
proper. 

The  institute  who  neglects  to 
demand  this  nomination  may 
be  declared  to  have  forfeited  in 
favor  of  the  substitute  the 
benefit  of  the  disposition. 

All  persons  who  are  compet- 
ent to  demand  the  appoint- 
ment of  a  tutor  to  a  minor  of  the 
same  family,  may  also  demand 
the  nomination  of  a  curator  to 
the  substitution.— R  S.  Q.,art. 
5802;  C.  N.  1055,  1056,  1067; 
C.  C.  250  et  s.,  347  et  s.,  922 ; 
C.  C.  P.  1331,  i,m 

946.  The  institute  is  bound 
within  three  months  to  have  an 
inventory  made  at  his  own  ex- 
pense of  the  property  comprised 
in  the  substitution  as  well  as  a 
valuation  of  the  moveable 
effects,  if  they  have  not  already 
been  included  as  such  and 
valued  likewise  in  a  general  in- 
ventory of  the  property  of  the 
succession,  made  by  other  per- 
sons. All  persons  interested 
must  either  be  present  or  have 
been  notified  to  that  effect. 

In  default  of  the  institute, 
the  substitutes,  their  tutors  or 
curators,  and  the  curator  to  the 
substitution  have  the  right,  and 
are  bound,  except  the  substi- 
tutes when  they  are  not  obliged 
to  deliver  over,  to  cause  such 
Inventory  to  bs  made  at  the 
expense  of  the  institute,  after 
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notifying  him,  and  all  others 
interested,  to  be  present. 

So  long  as  the  institute  fails 
to  have  such  inventory  and 
valuation  made  he  is  deprived 
of  the  fruits.— C.  N.  1058,  105;>, 
1060 ;  C.  C.  P.  1387  et  s. 

947.  The  institute  performs 
all  the  acts  that  are  necessary 
for  the  preservation  of  the 
property. 

He  is  liable  on  his  own  ac- 
count for  all  rights,  rents, 
charges  and  arrears  falling  due 
within  his  time.  He  makes  all 
payments,  receives  moneys  due 
and  reimbursements,  invests 
capital  sums  and  exercises  be- 
fore the  courts  all  the  powers 
necessary  for  these  purposes. 

For  the  same  purposes  he 
makes  the  necessary  advances 
for  law  expenses  and  other 
necessary  disbursements  of  an 
extraordinary  nature,  the 
amount  of  which  is  refunded 
to  him  or  his  heirs,  either  in 
whole  or  in  part,  according  to 
what  appears  to  be  equitable  at 
the  time  when  he  delivers  over. 

If  he  has  redeemed  rents  or 
paid  the  principle  of  debts  due, 
without  having  Leen  charged 
to  do  so,  he  and  his  heirs  have 
a  right  to  be  paid  back,  at  the 
same  time,  the  moneys  so  dis- 
bursed, without  interest. 

If  such  redemption  or  pay- 
ment have  been  made  in  anti- 
cipation without  sufficient  rea- 
son, and  would  not  have  been 
demandable  at  the  time  of  the 
opening,  the  substitute  need 
not,  until  the  time  when  they 
would  have  become  exigible,  do 
more  than  pay  the  rents  or  in- 
terest.—C.  C.  P.  946. 

948.  The  rules  concerning 
indivision  set  forth  in  the  title 
Of  Successions,  apply  equally 
to  substitutions,  save  the  pro- 


visional nature  of  the  partition 
while  they  last.  • 

In  the  case  of  forced  sale  of 
immoveables,  or  any  other  law- 
ful alienation  of  the  property 
comprised  in  a  substitution, 
and  in  the  case  of  redemption 
of  rents  or  capital  sums,  the 
institute,  or  the  testamentary 
executors  authorized  to  ad- 
minister in  his  place,  are  bound 
to  invest  the  price,  in  the  inter- 
est of  the  substitutes,  with  the 
consent  of  all  parties  inter- 
ested ;  or  upon  the  refusal  of 
such  parties,  the  investment  is 
made  under  judicial  authoriza- 
tion, obtained  after  due  notice 
to  them  being  given.— C.  C.  943, 
981  (o)  et  s. 

949.  The  obligation  of  de- 
livering over  the  property  of 
the  substitution  in  an  undimin- 
ished state,  and  the  nullity  of 
all  his  acts  in  contravention 
thereof,  do  not  prevent  the 
institute  from  hypothecating 
or  alienating  such  property, 
without  prejudice  to  the  rights 
of  the  substitute  who  takes  it 
free  from  all  hypothecs,  charges 
or  servitudes,  and  even  from 
the  continuation  of  lease,  unless 

j  his  right  has  been  prescribed 
according  to  the  rules  contain- 
ed in  the  title  Of  Prescription, 
or  unless  a  third  party  has  a 
right  to  avail  himself  of  the 
wants  of  registration  of  the 
substitution.— C.  C.  2205,  2207. 

950.  Forced  sales  under  ex- 
ecution, or  by  licitation,  are 
likewise  dissolved  in  favor  of 
t^e  substitute  by  the  opening 
of  the  substitution,  if  it  have 
been  registered,  unless  the  sales 
comes  within  one  of  the  cases 
mentioned  in  article  953. — 
C.  C.  P.  781,  785. 

951.  The  institute  cannot 
compound  as  to  the  ownership 

of  the  property  in  such  a  mm  * 
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neraa  to  bind  the  substitute, 
except  in  cases  of  necessity, 
when  the  interests  of  the  latter 
are  concerned,  and  after  being 
judicially  authorized  in  the 
manner  required  for  the  sale  of 
property  belonging  to  minors.— 
C.  C.  351  (o) :  C.  C,  P.  1341  et  s. 

952.  The  grantor  may  indef- 
initely allow  the  alienation  of 
the  property  of  the  substitu- 
tion, which  takes  place,  in  such 
case,  only  when  the  alienation 
is  not  made. 

953.  The  final  alienation  of 
the  property  of  substitution 
may  moreover  be  validly  effect- 
ed while  the  substitution  lasts  : 

1.  By  expropriation  for  public 
purposes  or  in  virtue  of  some 
.special  law ; 

2.  By  forced  judicial  sale  on 
account  of  a  debt  due  by  the 
grantor,  or  of  hypothecary 
claims  anterior  to  his  posses- 
sion. The  obligation  of  the  in- 
stitute to  discharge  the  debt  or 
hypothec  does  not  prevent  the 
sale  from  being  valid  in  this 
case  against  the  substitution, 
but  the  institute  is  liable  to- 
wards the  substitute  for  all 
damages ; 

3.  With  the  consent  of  all  the 
substitutes,  when  they  are  in 
the  exercise  of  their  rights.  If 
some  of  them  only  have  con- 
sented, the  alienation  holds 
good  as  regards  them  without 
prejudicing  the  ot  hers  ; 

4.  When  the  substitute  as 
heir  or  legatee  of  the  institute 
is  answerable  to  the  purchaser 
for  the  eviction  ; 

5.  Ar  regard  moveable  things 
sold  in  conformity  with  sec- 
tion 1  of  this  chapter.— C.  C. 
931,  1500. 

954.  The  wife  of  the  insti- 
tute has  no  subsidiary  recourse 
against  the  property  of  substi- 
tutions for  the  securing  of  her 


dower   or  her  dowry.— C.    N. 
1054. 

955.  If  the  institute  deteri- 
orate, waste  or  dissipate*  the 
property,  he  may  be  compelled 
to  give  securitv  or  to  allow  the 
substitute  to  be  put  in  posses- 
sion of  it  as  a  sequestator.— 
C.  C.  1824. 

956.  The  substitute  may, 
while  the  substitution  lasts,  dis- 
pose by  act  inter  vii'08  or  by 
will  of  his  eventual  right  to  the 
property  of  the  substitution, 
subject  to  the  contingency  of 
its  lapsing,  and  to  its  ulterior 
effects  if  it  continue  beyond 
him. 

The  substitute  or  his  repre- 
sentatives may,  before  the  open- 
ing, perform  all  acts  of  a  con- 
servatory nature  connected 
with  his  eventual  right, 
whether  against  the  institute 
or  against  third  persons.—  C.  C. 
2207  ;  C.  C.  P.  946. 

957.  The  substitute  who  dies 
before  the  opening  of  the  sub- 
stitution in  his  favor,  or  whose 
right  to  it  has  otherwise  lapsed, 
does  not  transmit  such  right  to 
his  heirs,  any  more  than  in  the 
case  of  any  other  unaccrued 
legacy.— C.  C.  901. 

958.  As  regards  the  repairs 
which  the  institute  is  bound  to 
make,  and  the  reimbursements 
he  or  his  heirs  may  claim  for 
the  improvements  he  has  made, 
the  same  rules  apply  as  are  laid 
downforthe  emphyteutic  less  - 
ee  in  articles  581  and  582. 

959.  Judgments  obtained  by 
third  parties  against  the  insti- 
tute cannot  be  impugned  by  the 
substitutes,  on  the  ground  of 
the  substitution,  if,  in  the  same 
suits,  they,  or  their  tutors  or 
curators,  or  the  curator  to  the 
substitution,  besides  the  execu- 
tors and  administrators  of  the 
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will,  if  there  were  any  in  func- 
tion, were  impleaded. 

If  the  substitutes,  or  those 
who  may  be  thus  impleaded  in 
their  place,  have  not  been  in- 
cluded in  the  suit,  such  judg- 
ments may  be  impugned, 
whether  the  institute  has  or  has 
not  -  contested  the  action 
brought  against  him. 

960.  The  institute  may,  but 
without  prejudice  to  hin  credi- 
tors, deliver  over  the  property 
in  anticipation  of  the  appointed 
term,  unless  the  delay  is  for  the 
benefit  of  the  substitute. 

SECTION    IV. 

Of  the  Opening  of  Substitutions 
and  the  Delivering  Over  of 
the  property. 

961.  When  no  period  is 
assigned  for  the  opening  of  a 
substitution  and  the  delivering 
over  of  the  property,  they 
take  place  at  the  death  of  the 
institute.— C.  N.  1053. 

962.  The  substitute  takes 
the  property  directly  from  the 
grantor  and  not  from  the  insti- 
tute. 

The  substitute,  by  the  open- 
ing of  the  substitution,  in  his 
favor,  becomes  immediately 
seized  of  the  property  in  the 
same  manner  as  any  other 
legatee;  he  may  dispose  of  it 
absolutely  and  transmit  it  in 
his  succession,  if  he  be  not  pro- 
hibited from  doing  so,  or  if  the 
substitution  do  not  continue 
beyond  him. 

963.  If  by  reason  of  a  pend- 
ing condition  or  some  other 
disposition  of  the  will,  the 
opening  of  the  substitution  do 
not  take  place  immediately 
upon  the  death  of  the  institute, 
his  heirs  and  legatees  continue, 
until  the  opening,  to  exercise 


his  rights,  and  remain   liable 
for  his  obligations. 

964.  The  legatee  who  is 
charged  as  a  mere  trustee,  to 
administer  the  property  and  to 
emplov  it  or  deliver  it  over  in 
accordance  to  the  will,  even 
though  the  terms  used  appear 
really  to  give  him  the  qualitj  of 
a  proprietor  subject  to  deliver 
over,  rather  than  that  of  a  mere 
executor  or  administrator,  does 
not  retain  the  property  in  the 
event  of  the  lapse  of  the  ulterior 
disposition,  or  of  the  impossi- 
bility of  applying  such  property 
to  the  purposes  intended,  unless 
the  testator  has  manifested  his 
intention  to  that  effect.  The 
property  in  such  cases  passes  to 
the  heir  or  legatee  who  receives 
the  succession. 

965.  The  institute  or  his 
heirs  deliver  over  the  property 
together  with  his  accessories  ; 
they  render  the  fruits  and 
interest  accrued  since  the  open- 
ing, if  they  have  received  them, 
unless  the  substitute  after 
being  put  in  default  to  accept 
or  repudiate  the  legacy,  has 
failed  to  assume  the  quality. 

966.  If  the  institute  were  a 
debtor  or  a  creditor  of  the 
grantor  and  in  consequence  of 
his  accepting  as  heir,  as  uni- 
versal legatee,  or  as  legatee  by 
general  title,  confusion  take 
place  so  as  to  destroy  his  debt 
or  bis  claim,  such  debt  or  claim, 
notwithstanding  such  con- 
fusion which  is  deemed  to  be 
only  temporary,  revives  be- 
tween the  substitute  and  the 
institute  or  his  heirs,  when  the 
property  comes  to  be  delivered 
over ;  except  as  to  interest 
up  to  that  time  for  which  the 
confusion  still  holds. 

The  institute  or  his  heirs  are 
entitled  to  the  separation  of 
property  in  the  prosecution  of 
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AMENDMENT. 

61  VICTORIA,  CHAPTER  44. 

An  Act  to  amend  the  Civil  Code 
with  respect  to  substitu- 
tions. Assented  to  15th  Jan- 
uary, 1896. 

Her  Majesty,  by  and  with  the 
advice  and  consent  of  the 
Legislature  of  Quebec,  enacts 
as  follows : 

1.  The  following  article  is 
inserted  in  the  Civil  Code,  after 
article  963 : 

"  968a.  The  substituted  prop- 
erty may  likewise  be  definitely 
alienated  during  the  substitu- 
tion on  the  following  condi- 
tions : 

1.  Such  alienation  must  be  to 
the  advantage  of  the  institute 
and  of  the  substitute. 

2.  The  institute  and  curator 
must  be  authorized  by  the 
court,  by  observing  the  formali- 
ties prescribed  in  articles  1341 
to  19ol,  inclusively,  of  the  Code 
of  Civil  Procedure. 

3.  The  purchase  price  must 
be  employed  in  accordance  with 
the  judge's  order  either  in  pay- 
ing the  debts  of  the  substitu- 
tion or  upon  immoveable  prop- 
erty in  this  province  or  on  first 
privilege  or  first  hypothec  upon 
immoveable  property  in  this 
Province,  valued  at  not  more 
than  three-fifths  of  the  munici- 
pal valuation,  which  valuation 
must  be  confirmed  by  an  expert. 

4.  If  the  purchase  price  be 
employed  at  the  same  time  as 
the  sale  of  the  substituted  im- 
moveable, the  purchaser  of  the 
property  is  bound  to  see  to  its 
employment,  and  he  shall  pay 
the  purchase  price,  as  the  case 
may  be,  into  the  hands  of  the 
vendor  of  the  immoveable  pur- 
chased to  acquit  the  purchase 


Erice  of  the  latter  or  into  the 
ands  of  the  borrower,  and  this 
employment  and  the  Judge's 
order  must  be  mentioned  in  the 
acquittance  of  the  purchase 
price  of  the  substituted  im- 
moveable, in  order  to  render  the 
said  acquittance  valid. 

5.  If  the  employment  of  the 
purchase  price  is  not  made  at 
the  time,  the  said  purchase 
price  shal\  be  deposited  by  the 

Surchaser,  as  a  judicial  deposit, 
i  the  hands  of  the  protnono- 
tary  of  the  Superior  Court  of 
the  district  where  the  immove- 
able sold  is  situated,  and  the 
prothonotary  shall  hold  the  de- 
posit subject  to  the  employ- 
ment thereof  under  the  provi- 
sions of  this  article. 

6.  The  immoveables  acquired 
by  the  institute  or  the  purchase 
price  invested  in  mortgage,  as 
the  case  may  be,  are  subject  to 
the  substitution  in  the  same 
manner  as  the  immoveable  sold. 

.7.  The  reimbursement  of  any 
capital  loaned  according  to  the 
provisions  hereof  shall  be  made 
to  lis  prothonotary  of  the 
Superior  Court  of  the  district 
where  the  substituted  property 
was  situated,  who  shall  receive 
such  capital  as  a  judicial  de- 
posit ana  cannot  pay  it  out  ex- 
cept on  a  judge's  order  author- 
izing a  new  investment,  unless 
such  new  investment  has  been 
authorized  by  a  judge  before 
the  reimbursement  took  place. 

8.  In  the  case  of  judicial  de- 
posit the  acquittance  given  by 
the  prothonotary  shall  be  final 
and  shall  authorize  the  regis- 
trar to  effect  any  necessary 
radiation. 

9.  The  costs  incurred  for  the 
sale  and  investment  of  the  pur- 
chase price  shall  fall  upon  the 
institute." 
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their  claim,  and  may  retain  the 
property  until  they  are  paid. 

967.  Institutes  under  age, 
interdicted,  or  unborn,  or  un- 
der coverture,  are  not  relievable 
from  the  non-fulfilment  of  the 
obligation.*;  imposed  upon  them, 
or  upon  their  husbands,  tutors 
or  curators  for  them,  by  this 
and  the  preceding  section : 
saving  their  recourse.— C.  N. 
1074. 

SECTION   V. 

Of  the  prohibition  to  alienate. 

968.  The  prohibition  to 
alienate  contained  in  a  deed 
may,  in  certain  cases,  be  con- 
nected with  a  substitution  or 
may  even  constitute  one. 

It  may  also  be  made  for  other 
motives  than  that  of  substitu- 
tion. 

It  may  be  stated  in  express 
terms,  or  may  result  from  the 
conditions  and  circumstances 
of  the  act. 

It  includes  the  prohibition  to 
hypothecate. 

in  gifts  inter  vivos  the  un- 
dertaking by  the  donee  not  to 
alienate  has  the  same  effects  as 
the  prohibition  by  the  donor, 

969.  The  cause  or  consider- 
ation of  the  prohibition  to 
alienate,  may  be  the  interest 
either  of  the  parly  disposing, 
or  of  the  party  receiving,  or  it 
may  be  that  of  the  substitutes, 
or  of  third  parties. 

970.  The  prohibition  to 
alienate  things  sold  or  convey- 
ed by  purely  onerous  title  is 
void. 

971.  The  prohibition  to 
alienate  may  oe  simply  con- 
firmatory of  a  substitution. 

It  may  constitute  one,  al- 
though express  terms  be  not 
used,  according  to  the  rules 
hereinafter  laid  down. 


972.  Although  the  motive 
of  the  prohibition  to  alienate 
be  not  expressed,  and  it  be  not 
declared  under  pain  of  nullity 
or  some  other  penalty,  the  in- 
tention of  the  party  disposing 
suffices  to  give  it  effect,  unless 
the  expressions  are  evidently 
within  the  limits  of  mere  ad- 
vice. 

When  the  prohibition  is  not 
made  for  another  motive,  it  is 
interpreted  as  establishing  in 
favor  of  the  party  disposing 
and  his  heirs  a  right  to  get 
back  the  property. 

973.  If  the  prohibition  to 
alienate  be  maae  in  favor  of 
persons  who  are  designated,  or 
who  may  be  ascertained,  and 
who  are  to  receive  the  property 
after  the  donee,  the  heir,  or  the 
legatee,  a  substitution  is  cre- 
ated in  favor  of  such  persons, 
although  it  be  not  in  express 
terms. 

974.  When  the  prohibition 
to  alienate  extends  to  several 
degrees  and  is  at  the  same  time 
interpreted  as  implying  a  sub- 
stitution, those  to  whom  the 
prohibition  successively  applies 
after  the  first  who  receives,  \  e- 
come  substitutes  in  turn,  as  if 
they  were  the  subject  of  express 
dispositions. 

975.  The  prohibition  to  alien- 
ate may  be  confined  to  acts 
inter  vivo8y  or  to  acts  in  con- 
templation of  death,  or  may  ex- 
tend to  both,  or  may  be  other- 
wise modified  according  to  the 
will  of  the  party  disposing.  Its 
extent  is  determined  according 
to  the  object  which  the  party 
disposing  had  in  view,  and  the 
other  attending  circumstances. 

If  there  be  no  restriction,  the 
prohibition  is  deemed  to  cover 
acts  of  every  description. 

976.  The  simple  prohibition 
to  dispone  of  property  by  will, 
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without  other  condition  or  indi- 
cation, implies  a  substitution 
in  favor  of  the  natural  heirs  of 
the  donee,  or  of  the  heir  or  leg- 
atee, for  so  much  of  the  pro- 
perty as  may  remain  at  the 
death  of  such  donee,  heir  or 
legatee. 

977.  The  prohibition  to 
alienate  out  of  the  family, 
either  of  the  party  disposing  or 
of  the  party  receiving,  or  out  of 
any  other  family,  does  not.  in 
the  absence  of  expressions  de- 
noting continuance,  extend  to 
others  than  those  to  whom  it  is 
addressed ;  the  persons  be- 
longing to  the  family  who  take 
after  them  are  not  subject  to 
it. 

If  the  prohibition  be  ad- 
dressed to  no  person  in  parti- 
cular, it  is  deemed,  in  the  ab- 
sence of  such  expressions,  to 
apply  only  to  the  person  first 
benefited. 

Substitutions  made  in  a 
family  are  in  all  cases  inter- 
preted according  to  the  same 
rules. 

978.  The  prohibition  to 
alienate  out  of  the  family,  when 
no  dispositions  require  the  fol- 
lowing of  the  legitimate  order 
of  succession,  or  any  other 
order,  does  not  prevent  the 
alienation,  by  gratuitous  or 
oner  jus  title,  made  in  favor  of 
the  more  distant  members  of 
the  family. 

979.  The  term  family  when 
it  is  not  limited,  applies  to  all 
the  relatives  in  the  direct  or 
collateral  line  belonging  to  the 
family,  who  come  by  successive 
degrees  according  to  law  or  to 
the  order  indicated,  without 
however  representation  being 
allowed  otherwise  than  in  the 
case  of  legacies. 

980.  In    the   prohibition   to 
alienate,   as  in   substitutions, 


and  in  gifts  and  legacies  in 
general,  the  terms  children  or 
grandchildren,  made  use  of 
without  qualification  either  in 
the  disposition  or  in  the  condi- 
tion, apply  to  all  the  descend- 
ants, with  or  without  the  effect 
of  extending  to  more  than  one 
degree  according  to  the  terms 
of  the  act. 

981.  Prohibitions  to  alienate, 
although  not  accompanied  by 
substitution,  must  be  regis- 
tered, even  as  regards  move- 
able property,  in  the  same 
manner  as  substitutions  them- 
selves. 

The  person  thus  prohibited 
and  his  tutor  or  curator,  and 
the  husband  in  the  case  of  a 
married  woman,  are  bound  to 
effect  such  registration. 

CHAPTER  IV  (A). 


Of  Trusts. 

981a.  All  persons  capable  of 
disposing  freely  of  their  prop- 
erty, may  convey  property, 
moveable  or  immoveable,  to 
trustees  by  gift  or  by  will,  for 
the  benefit  of  any  persons  in 
whose  favor  they  can  validly 
make  gifts  or  legacies.— R.  S.  Q. 
5803  ;  C.  C.  869,  964. 

9816.  Trustees,  for  the  pur- 
poses of  their  trust,  are  seized 
as  depositaries  and  administra- 
tors for  the  benefit  of  the  donees 
or  legatees  of  the  property, 
moveable  or  immoveable,  con- 
veyed to  them  in  trust,  and 
may  claim  possession  of  it,  even 
against  the  donees  or  legatees 
for  whose  benefit  the  trust  was 
created. 

This  seizin  lasts  only  for  the 
time  stipulated  for  the  duration 
of  the  trust ;  and  while  it  lasts, 

the  trustees  may  sue  and  be 

sued  an  dtake  all  judicial  pio- 
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oeedings  for  the  affairs  of  the 
trust.— Id. 

981  o.  The  donor  or  testator 
creating  the  trust,  may  provide 
for  the  replacing  of  trustees  as 
long  as  the  trust  lasts,  in  case 
of  refusal  to  accept,  of  death, 
or  other  cause  of  vacancy,  ana 
indicate  the  mode  to  be  fol- 
lowed. 

When  it  is  impossible  to  re- 
place them  under  the  terms  of 
the  document  creating  the  trust 
or  when  the  replacement  is  not 
provided  for,  any  judge  of  the 
superior  court  may  appoint  re- 
placing trustees,  after  notice  to 
the  benefited  parties.  —  Id. 

98 Id.  Trustees  dissipating 
or  wasting  the  property  of  the 
trust,  or  refusing  or  neglecting 
to  carry  out  the  provisions  of 
the  document  creating  the 
trust,  or  infringing  their  duties, 
may  be  removed  by  the  superior 
court — Id. 

98 ie.  The  power  of  a  trustee 
do  not  pass  to  his  heirs  or  other 
successors,  hut  the  latter  are 
bound  to  reader  an  account  of 
his  administration. — Id. 

981/.  When  there  are  several 
trustees,  the  majority  may  act, 
unless  it  be  otherwise  provided 
in  the  document  creating  the 
trust.— Id. 

9810.  Trustees  act  gratuit- 
ously, unless  it  be  otherwise 
provided  in  the  document  creat- 
ing the  trust.  All  expenses 
incurred  by  trustees  in  the  ful- 
filment of  their  duties,  are 
borne  by  the  trust.— Id. 

981/i.  Trustees  are  obliged 
to  execute  the  trust  which  they 
have  accepted,  unless  they  be 
authorized  by  a  judge  of  the 
superior  court  to  renounce  ;  and 
they  are  liable  for  damages 
resulting  from  their  neglect  to 
execute  it,  when  not  so  author-  , 
Ued.— id,  » 


98 It.  Trustees  are  not  per- 
sonally liable  to  third  parties 
with  whom  they  contract. — Id. 
H\j.  The  trustees,  without 
the  intervention  of  the  parties 
benefited,  administer  the  prop- 
erty vested  in  them  and  dispose 
of  it,  invest  moneys  which  are 
not  payable  to  the  parties  bene- 
fited, and  alter,  vary  and  trans- 
pose, from  time  to  time,  the 
investments,  in  accordance 
with  the  provisions  and  terms 
of  the  document  creating  the 
trust. 

In  default  of  Instructions,  the 
trustees  make  investments 
without  the  intervention  of  the 
parties  benefited,  in  accordance 
with  the  provisions  of  article 
981o.— Id. 

98 1&.  Trustees  are  bound  to 
exercise,  in  administering  the 
trust,  reasonable  skill  and  the 
care  of  prudent  administrators  ; 
but  they  are  not  liable  for 
depreciation  or  loss  in  invest- 
ments made  according  to  the 
provisions  of  the  document 
creating  the  trust,  or  of  the 
law,  or  for  loss  on  deposits 
made  *n  chartered  banks  or 
savings  banks  unless  there  has 
been  bad  faith  on  their  part  in 
making  such  investments  or 
deposits.—  Id. ;  C.  C.  981  p., 
981  q.  ;  C.  C.  P.  833,  s.  6. 

981/.  At  the  termination  of 
the  trust  the  trustees  must 
render  an  account,  and  deliver 
over  all  moneys  and  securities 
in  their  hands,  to  the  parties 
entitled  thereto  under  the  pro- 
visions of  the  document  creat- 
ing the  trust,  or  entitled  there- 
to by  law. 

They  must  also  execute  all 
transfers,  conveyances,  or 
other  deeds  necessary  to  vest 
the  property  held  for  t^p  trust 
in  the  parties  entitled  there- 
to,— Id. 
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081m.  Trustees  are  jointly 
and  severally  bound  to  render 
one  and  the  same  account  un- 
less the  donor  or  testator  who 
created  the  trust  has  divided 
their  functions,  and  each  has 
kept  within  the  scope  assigned 
to  him. 

They  are  also  jointly  and 
severally  responsible  for  the 
property  vested  in  them,  in 
their  joint  capacity,  and  for  the 
payment  of  any  .  balance  in 
band,  or  for  any  waste  or  for 
any  loss  arising  from  wrongful 
investments,  saving  where  they 
are  authorized  to  act  separ- 
ately, in  which  cases  those 
having  acted  separately  within 
the  scope  assigned  to  them  are 
alone  liable  for  such  separate 
administration. — Id. 

98 In.  Trustees  are  liable  to 
coercive  imprisonment  for 
whatever  is  due  by  reason  of 
their  administration,  to  those 
to  whom  they  are  accountable, 
subject  to  the  provisions  con- 
tained in  the  Code  of  Civil  Pro- 
cedure.— Id.  ;  C.  C.  P.  833,  s.  1. 

CHAPTER  IV.  (B). 

Of  the  Investment  of  Moneys 

Belonging    to    Other 

Persons, 

98  lo.  Except  in  the  case 
of  testamentary  executors 
otherwise  authorized  by  the 
will,  in  that  of  institutes  under 
a  substitution  otherwise  au- 
thorized by  the  instrument 
creating  the  substitution,  and 
in  that  of  trustees  otherwise 
authorized  by  the  instrument 
constituting  such  trust,  every 
institute  in  whatever  degree 
under  a  substitution,  howso- 
ever created,  and  every  exe- 
cutor under  any  will,  and  every 
tutor,  curator  or  trustee  having 


as  such  the  possession  or  ad- 
ministration of  property  be- 
longing to  another,  or  held  by 
him  for  the  benefit  of  another, 
bound  by  law  to  invest  money 
held  by  him  as  such  adminis- 
trator, must,  invest  moneys  held 
by  them  as  such  in  Dominion  or 
Provincial  stock  or  in  public 
securities  of  the  United  King- 
dom or  of  the  United  States  of 
America,  or  in  municipal  stock 
or  debentures,  or  in  real  estate 
in  this  province,  or  on  first 
privilege  or  hypothec  upon  real 
estate  in  this  province,  to  an 
amount  not  exceeding  three- 
fifths  of  the  municipal  valuation 
of  such  real  estate. — Id. 

98 lp.  The  institute,  execu- 
tor, administrator,  tutor,  cura- 
tor or  trustee  making  invest- 
ments in  accordance  with  the 
preceding  article,  is  exempt 
from  all  responsibility  respect- 
ing the  investments  so  made, 
saving  always  in  the  case  of 
fraud,  which  renders  these  per- 
sons responsible  for  the  dam- 
ages occasioned  by  their  fraud, 
under  pain  of  coercive  im- 
prisonment, subject  to  the 
provisions  contained  in  the 
Code  of  Civil  Procedure. — 
C.  C.  P.  833,  s.  6. 

98  Iq.  The  institute,  execu- 
tor, administrator,  tutor,  cura- 
tor and  trustee,  when  invest- 
ments are  made  otherwise  than 
as  provided  in  article  981o  or 
than  as  ordered  by  the  will  ap- 
pointing the  executors  or  ad- 
ministrators, or  by  the  docu- 
ment creating  the  substitution 
or  trust,  are  obliged  to  in- 
demnify the  parties  to  whom 
they  are  accountable  for  losses 
caused  by  the  depreciation  of 
the  securities  invested  in, 
under  pain  of  coercive  im- 
prisonment, subject  to  the  pro- 
v  isions  contained  in  the  Code 
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of  Civil  of  Procedure.     Id.— 
C.  C.  P.  833,  s.  6. 

98  lr.  Whenever  the  term9 
of  the  instrument  give  such 
persons  the  power  to  invest 
moneys,  and  a  full  or  restricted 
discretion  as  to  the  nature  or 
manner  of  such  investment, 
they  are  held  to  have  the  like 


power  and  discretion  to  change 
from  time  to  time  any  such  in- 
vestment they  may  have  made, 
by  selling  the  property  in 
which  they  had  invested,  and 
reinvesting  the  proceeds  as  they 
might  orginally  have  done.— 
Id, 


TITLE     T  HIRD. 

OF  OBLIGATIONS. 


GENERAL  PROVISIONS. 

982.  It  is  essential  to  an 
obligation  that  it  should  have 
a  cause  from  which  it  arises, 
persons  between  whom  it  ex- 
ists, and  an  object. 

983.  Obligations  arise  from 
contracts,  quasi-contracts,  of- 
fences, quasi-offences,  and  from 
the  operation  of  the  law  solely. 

CHAPTER  FIRST 

OF  CONTRACTS. 


SECTION  I. 

Of  the  Requisites  to  the  validity 
of  contracts. 

984.  There  are  four  re- 
quisites to  the  validity  of  a 
contract : — 

Parties  legally  capable  of  con- 
tracting. 

Their  consent  legally  given. 

Something  which  forms  the 
object  of  the  contract. 

A  lawful  cause  or  consider 
ation.— C.  N.  1108. 


§  l.—O/  the  legal  Capacity  to 
contract. 

985.  All  persons  are  capable 
of  contracting,  except  those 
whose  incapacity  is  expressly 
declared  bv  law.— C.  N.  1123. 

986.  Those  legally  incapable 
of  contracting  are : — 

Minors  in  the  cases  and  ac- 
cording to  the  provisions  con- 
tained in  this  code. 

Interdicted  persons. 

Married  women,  except  in 
the  cases  specified  by  law. 

Those  who,  by  special  pro- 
visions of  law,  are  prohibited 
from  contracting  by  reason  of 
their  relation  to  each  other,  or 
of  the  object  of  the  contract. 

Persons  insane  or  suffering  a 
temporary  derangement  of  in- 
tellect arising  from  disease,  ac- 
cident, drunkenness  or  other 
cause,  or  who  by  reason  of 
weakness  of  understanding  are 
unable  to  give  a  valid  consent. 

Persons  civilly  dead.— C.  N. 
1124 ;  C.  C.  36,  177  et  s.,  210,  319 
et  s.,  334,  335,  351,  1105,  1318, 
1422, 1483. 

987.  The  incapacity  of  mi- 
nors and  of  persons  interdicted 
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for  prodigality,  is  established 
in  their  favor. 

Parties  capable  of  contract- 
ing cannot  set  up  the  incapacity 
of  the  minors  or  of  the  inter- 
dicted persons  with  whom  they 
have  contracted.— C.  N.  1125; 
C.  C.  334. 

§2.— 0/ Consent. 

988.  Consent  is  either  ex- 
press or  implied.  It  is  in- 
validated by  the  causes  de- 
clared in  the  second  section  of 
this  chapter. 

§  3.— Of  the  Cause  or  Considera- 
tion of  Contracts. 

989.  A  contract  without  a 
consideration,  or  with  an  un- 
lawful consideration  has  no 
effect ;  but  it  is  not  the  less 
valid  though  the  consideration 
be  not  expressed  or  be  incor- 
rectly expressed  in  the  writing 
which  is  evidence  of  the  con- 
tract.—C.  N.  1131, 1132. 

990.  The  consideration  is 
unlawful  when  it  is  prohibited 
by  law,  or  is  contrary  to  good 
morals  or  public  order.— C.  N, 
1133 ;  0.  C.  13. 

§  4. — Of  the  object  of  contracts. 
(See  Chap.  V.—"  Of  the  ob- 
ject of  obligations.) 

SECTION   II. 

Of  causes  of  Nullity  in   con. 
tracts. 

• 

991.  Error,  fraud,  violence 
or  fear,  and  lesion  are  causes 
of  nullity  in  contracts  ;  sub- 
ject to  the  limitations  and  rules 
contained  in  this  code.— C.  G. 
060,2258. 


§  l.—O/  Error. 

992.  Error  is  a  cause  of  null- 
ity only  when  it  occurs  in  the 
nature  of  a  contract  itself,  or  in 
the  substance  of  the  thing 
which  is  the  object  of  the  con- 
tract, or  in  some  thing  which  is 
a  principal  consideration  for 
making  it.— C.  N.  1110 ;  C.  C. 
148,  1921 ;  C.  C.  P.  785,  1007. 

§  2.-0/  Fraud. 

998.  Fraud  is  a  cause  of 
nullity  when  the  artifices  prac- 
tised oy  one  party  or  with  his 
knowledge  are  such  that  the 
other  party  would  not  have  con- 
tracted without  them. 

It  is  never  presumed  and 
must  be  proved.— C.  N.  1116; 
C.  C.  P.  668,  784,  1007. 

§  3.— Of  Violence  and  Fear. 

994.  Violence  or  fear  is  a 
cause  of  nullity,  whether  prac- 
tised or  produced  by  the  party 
for  whose  benefit  the  contract 
is  made  or  by  any  other  person. 
— C.  N.  1100, 1111. 

995.  The  fear  whether  pro- 
duced by  violence  or  otherwise 
must  be  a  reasonable  and  pres- 
ent fear  of  serious  injury.  The 
age,  sex,  character  and  condi- 
tion of  the  party  are  to  be  taken 
into  consideration.— C.  N.  1112. 

996.  Fear  suffered  by  a  con- 
tracting party  is  a  cause  of 
nullity  whether  it  is  fear  of  in- 
jury to  himself,  or  t  o  his  wife, 
children  or  other  near  kindred, 
and  sometimes  when  it  is  a  fear 
of  injury  to  strangers,  accord- 
ing to  the  circumstances  of  the 
case.— C.  N.  1113. 

997.  Mere  reverential  fear  of 
a  father  or  mother,  or  other  as- 
cendant, without  any  violence 
having     been     exercised     or 
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threats  made,  will  not  invali- 
date a  contract.— G.  N.  1114. 

998.  If  the  violence  be  only 
a  legal  constraint,  or  the  fear 
only  of  a  party  doing  that 
which  he  has  a  right  to  do,  it  is 
not  a  ground  of  nullity ;  but  it 
is,  if  the  forms  of  law  be 
used  or  threatened  for  an  un- 
just and  illegal  cause  to  extort 
a  consent. 

999.  A  contract  for  the  pur- 
pose of  delivering  the  party 
making  it,  or  the  husband,  wife 
or  near  kinsman  of  such  party 
from  violence  or  threatened  in- 
jury, is  not  invalidated  by 
reason  of  such  violence  or 
threats ;  provided  the  person  in 
whose  favor  it  is  made  be  in 
good  faith,  and  not  in  collusion 
with  the  offending  party. 

1000.  Error,  fraud,  and  vio- 
lence or  fear  are  not  causes  of 
absolute  nullity  in  contracts. 
They  only  give  a  right  of  action, 
or  exception,  to  annul  or  rescind 
them.-C.  N.  1117. 

§  4.-0/  Lesion. 

1001.  Lesion  is  a  cause  of 
nullity  only  in  certain  cases  and 
with  respect  to  certain  persons, 
as  explained  in  this  section.— 
C.  N.  1118 ;  C.  C.  751  et  s. 

1002.  Simple  lesion  is  a 
cause  of  nullity  in  favor 
of  an  uneraancipated  minor 
against  every  kind  of  act  when 
not  aided  by  his  tutor,  and 
when  so  aided,  against  every 
kind  of  act  other  than  acts  of 
administration ;  and  in  favor 
of  an  emancipated  minor 
against  all  contracts  which  ex- 
ceed his  legal  capacity,  as 
established  in  the  title  Of 
MxnoHty,  Tutorship  ana 
Emancipation;  subject  to  the 
exceptions  specially  expressed 


in  this  code.— C.  N.  1306 ;  G.  C. 
1707, 780. 

1008.  The  simple  declara- 
tion made  by  a  minor  that  he  is 
of  the  age  of  majority  forms  no 
bar  to  his  obtaining  relief  for 
cause  of  lesion.— C.  N.  1307. 

1004.  A  minor  is  not  re- 
lievable  for  cause  of  lesion, 
when  it  results  only  from  a 
casual  and  unforeseen  event.— 
C.  N.  1306. 

1005.  A  minor  who  is  a 
banker,  trader  or  mechanic  is 
not  relievable  for  cause  of  lesion 
from  contracts  made  for  the 
purposes  of  his  business  or 
trade.-C.  N.  1308;  C.  C.  321, 
323. 

lOOO.  A  minor  is  not  re- 
lievable from  the  stipulations 
contained  in  his  marriage  con- 
tract, when  they  have  been 
made  with  the  consent  and  as- 
sistance of  those  whose  consent 
is  required  for  the  validity  of 
his  marriage.— C.  N.  1309 ;  C.  C. 
763, 1267. 

1007.  A  minor  is  not  re- 
lievable from  obligations  re- 
sulting from  his  offences  and 
quasi-offences.— C.  N.  1310. 

1008.  A  person  is  not  re- 
lievable from  a  contract  made 
by  him  duripg  minority,  when 
he  has  ratified  it  since  attain- 
ing the  age  of  majority.— C.  N. 
1311 ;  C.  C.  12U,  1236,  s.  2. 

1009.  Contracts  by  minors 
for  the  alienation  or  incum- 
brance of  their  immoveable 
property  made  with  or  without 
the  intervention  of  .their  tutors 
or  curators,  unattended  with 
the  formalities  required  by  law, 
may.  be  avoided  without  proof 
of  lesion. 

1010.  When  all  the  formal- 
ities required  with  respect  to 
minors  or  interdicted  persons 
for  the  alienation  of  immove- 
able property,  or  the  partition 
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of  a  succession,  have  been  ob- 
served, such  contracts,  and  acts 
have  the  same  force  and  effect 
as  if  they  had  been  executed  by 
persons  of  the  age  of  majority 
and  free  from  interdiction. — 
C.  N.  1314 ;  C.  C.  297  et  s.,  341  b., 
693,  709 ;  C.  C.  P.  1341  et  s. 

lOll.  "When  minors,  inter- 
dicted persons  or  married 
women  are  admitted  in  those 
qualities  to  be  relieved  from 
their  contracts,  the  reimburse- 
ment of  that  which  has  been 
paid  in  consequence  of  these 
contracts,  during  the  minority, 
interdiction  or  marriage,  can- 
not be  exacted,  unless  it  is 
proved  that  what  has  been  so 
paid  has  turned  to  their  profit. 
— C.  N.  1312  ;  C.  C.  1146. 

1012  Persons  of  the  age  of 
majority  are  not  entitled  to  re- 
lief from  their  contracts  for 
cause  of  lesion  only.— C.  N.  1313 ; 
C.  C.  650. 

SECTION    III. 

Of  the  Interpretation  of  con- 
tracts. 

1013.  When  the  meaning 
of  the  parties  in  a  contract  is 
doubtful,  their  common  inten- 
tion must  be  determined  by  in- 
terpretation rather  than  by  an 
adherence  to  the  literal  mean- 
ing of  the  words  of  the  con- 
tract.-C.  N.  1156. 

1014.  When  a  clause  is  sus- 
ceptible of  two  meanings,  it 
must  be  understood  in  that  in 
which  it  may  have  some  effect 
rather  than  in  that  in  which  it 
can  produce  none.— C.  N.  1157. 

1015.  Expressions  suscept- 
ible of  two  meanings  must  be 
taken  in  the  sense  which  agree 
best  with  the  matter  of  the 
contract.— C.  N.  1158. 

1016.  Whatever  is  doubtful 


must  be  determined  according 
to  the  usage  of  the  country 
where  the  contract  is  made — 
C.  N.  1159  :  C.  C.  8. 

1017.  The  customary  clauses 
must  be  supplied  in  contracts, 
although  they  be  not  ex- 
pressed.—C.  N.  1160. 

lOlH.  All  the  clauses  of  a 
contract  are'  interpreted  the 
one  by  the  other,  giving  to 
each  the  meaning  derived  from 
the  entire  act.— C.  N.  1161. 

1019.  In  cases  of  doubt,  the 
contract  is  interpreted  against 
him  who  has  stipulated  and  in 
favor  of  him  who  has  contracted 
the  obligation.— C.  N.  1162. 

1020.  However  general  the 
terms  may  be  in  which  a  con- 
tract is  expressed,  they  extend 
only  to  the  things  concerning 
which  it  appears  that  the 
parties  intended  to  contract. — 
C.  N.  1163. 

1021.  When  the  parties  in 
order  to  avoid  a  doubt,  whether 
a  particular  case  comes  within 
the  scope  of  a  contract,  have 
made  special  provisions  for 
such  case,  the  general  terms  of 
the  contract  are  not  on  this 
account  restricted  to  the  single 
case  specified.— C.  N.  1164. 

SETION  IV. 

Of  the  Effect  of  Contracts. 

1022.  Contracts  produce 
obligations,  and  sometimes 
have  the  effect  of  discharging 
or  modifying  other  contracts. 

They  have  also  the  effect  in 
some  cases  of  transferring  the 
right  of  property. 

They  can  be  set  aside  only  by 
the  mutual  consent  of  the 
parties  or  for  causes  established 
by  law.-C.  N.  1134. 

1023.  Contracts  have  effect 
only  between  the  contracting 
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parties ;  they  cannot  affect 
third  persons,  except  in  the 
cases  provided  in  the  articles 
of  the  fifth  section  of  this 
chapter.— C.  N.11G5. 

1024.  The  obligation  of  a 
contract  extends  hot  only  to 
what  is  expressed  in  it,  but 
also  to  all  the  consequences 
which  by  equity,  usage  or  law, 
are  incident  to  the  contract, 
according  to  its  nature.— C.  N. 
1135. 

1025.  A  contract  for  the 
alienation  of  a  thing  certain 
and    determinate    makes    the 

Eurchaser  owner  of  the  thing 
y  the  consent  alone  of  the 
Earties,  although  no  delivery 
e  made. 

The  foregoing  rule  is  subject 
to  the  special  provisions  con- 
tained in  this  code  concerning 
the  transfer  and  registry  of 
vessels. 

The  safekeeping  and  risk  of 
the  thing  before  delivery  are 
subject  to  the  general  rules 
contained  in  the  chapter  Of  the 
effect  of  obligations  and  Of  the 
extinction  of  obligations  in  this 
title. -C.  N.  1583;  C.  C.  777, 
795,  1063,  1064,  1472,  1596. 

1026.  If  the  thing  to  be 
delivered  be  uncertain  or  inde- 
terminate, the  creditor  does 
not  become  the  owner  of  it 
until  it  is  made  certain  and  de- 
terminate, and  he  has  been 
legally  notified  that  it  is  so.— 
C.  C.  1060,  1474. 

1027.  The  rules  contained 
in  the  two  last  preceding  arti- 
cles, apply  as  well  to  third  per- 
sons as  to  the  contracting  par- 
ties, subject,  in  contracts  for 
the  transfer  of  immoveable 
property,  to  the  special  provi- 
sions contained  in  this  code  for 
the  registration  of  titles  to  and 
claims  upon  such  property. 

But  if  a  party  oblige  himself  ' 


successively  to  two  persons  to 
deliver  to  each  of  them  a  thing 
which  is  purely  moveable  prop- 
erty, that  one  of  the  two  who 
has  been  put  in  actual  posses- 
sion is  preferred  and  remains 
owner  of  the  thing  although  his 
title  be  posterior  in  date ;  pro- 
vided, however,  that  his  posses- 
sion be  in  good  faith.— C.  N. 
1141 ;  C.  C.  1472,  2098. 

SECTION  V. 

Of  the  Effect  of  contracts  with 
regard  to  Third  Persons. 

1028.  A  person  cannot,  by  a 
contract  in  his  own  name,  bind 
any  one  but  himself  and  his 
heirs  and  legal  representatives ; 
but  he  may  contract  in  his  own 
name  that  another  shall  per- 
form an  obligation,  and  in  this 
case  he  is  liable  in  damages  if 
such  obligation  be  not  per- 
formed by  the  person  indicated. 
-C.  N.  1119, 1120. 

1029.  A  party  in  like  man- 
ner may  stipulate  for  the  bene- 
fit of  a  third  person,  when  such 
is  the  condition  of  a  contract 
which  he  makes  for  himself,  or 
of  a  gift  which  he  makes  to  an- 
other ;  and  he  who  makes  the 
stipulation  cannot  revoke  it.  if 
the  third  person  have  signified 
his  assent  to  it.— C.  N.  1121. 

1030.  A.  person  is  deemed  to 
have  stipulated  for  himself,  his 
heirs  and  legal  representatives, 
unless  the  contrary  is  ex- 
pressed, or  result  from  the  na- 
ture of  the  contract. — C.  N. 
1122. 

1031.  Creditors  may  exer- 
cise the  rights  and  actions  of 
their  debtor,  when  to  their  pre- 
judice he  refuses  or  neglects  to 
do  so ;  with  the  exception  of 
those  rights  which  are  exclu- 
sively attached  to  the  person.— 
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0.  N.  1166;  C.C.  480,  655,  745, 
1315 ;  C.  C.  P.  827, 1004. 


SECTION  VI. 


Of  the  Avoidance  of  contracts 
and     payments     made 
Fraud  of  Creditors. 


xn 


1032.  Creditors  may  in  their 
own  name  impeach  the  acts  of 
their  debtors  in  fraud  of  their 
rights,  according  to  the  rales 
provided  in  this  section.— C.  N. 
1167;  0.  0.  484,  655,  745,  803, 
2023. 

1033.  A  contract  cannot  be 
avoided  unless  it  is  made  by 
the  debtor  with  intent  to  de- 
fraud, and  will  have  the  effect 
of  injuring  the  creditor. 

1034.  A  gratuitous  contract 
is  deemed  to  be  made  with  in- 
tent to  defraud,  if  the  debtor 
be  insolvent  at  the  time  of 
making  it. 

1035.  An  onerous  contract 
made  by  an  insolvent  debtor 
with  a  person  who  knows  him 
to  be  insolvent  is  deemed  to  be 
made  with  intent  to  defraud. 

1036.  Every  payment  by  an 
insolvent  debtor  to  a  creditor 
knowing  his  insolvency,  is 
deemed  to  be  made  with  intent 
to  defraud,  and  the  creditor 
may  be  compelled  to  restore  the 
amount  or  thing  received  or 
the  value  thereof,  for  the  bene- 
fit of  the  creditors  according  to 
their  respective  rights. 

1037.  Article  1037  is  re- 
pealed by  the  federal  act  res- 
pecting the  Revised  Statutes  of 
Canada.— R.  S.  Q.  6233  ;  49  F., 
(Can.)  c.  4,  s.  5,  Schedule  A.). 

1038.  An  onerous  contract 
made  with  intent  to  defraud  on 
the  part  of  the  debtor,  but  in 
good  faith  on  the  part  of  the 
person  with  whom  he  contracts 
is    not    voidable;    saving    the 


special  provisions  applicable  in 
cases  of  insolvency  of  traders. — 
C.  C.  803,  2023,  2085,  2090. 

1039.  No  contract  or  pay- 
ment can  be  avoided,  by  reason 
of  anything  contained  in  this 
section,  at  the  suit  of  a  subse- 
quent creditor,  unless  he  is  sub- 
rogated in  the  rights  of  an 
anterior  creditor  R.  S.  Q.,  6234, 
49  V.  (Can.)  c.  4,  s.  5,  schedule 
A. 

1040.  No  contract  or  pay- 
ment can  be  avoided  by  reason 
of  anything  contained  in  this 
section  at  the  suit  of  any  indi- 
vidual creditor,  unless  such  suit 
is  brought  within  one  year 
from  the  time  of  his  obtaining 
a  knowledge  thereof. 

If  the  suit  be  by  assignees  or 
representatives  of  the  creditors 
collectively,  it  must  be  brought 
within  a  year  from  the  time  of 
their  appointment. 

CHAPTER  SECOND. 

OP  QUASI-CONTRACTS. 

1041.  A  person  capable  of 
contracting  may,  by  his  lawful 
and  voluntary  act,  oblige  him- 
self toward  another,  and  some- 
times oblige  another  toward 
him,  without  the  intervention 
of  any  contract  between  them. 
— C.  N.  1371. 

1042.  A  person  incapable  of 
contracting  may,  by  the  quasi- 
contract  which  results  from  the 
act  of  another,  be  obliged  to- 
ward him. 

SECTION  I. 

Of  the  Quasi-Contract   Nego- 
tiorum  Gestio. 

1043.  He  who  of  his  own 
accord  assumes  the  manage- 
ment of  any  business  of    an- 
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other,  without  the  knowledge 
of  the  latter,  is  obliged  to  con- 
tinue the  management  which 
he  has  begun,  until  the  busi- 
ness is  completed  or  the  person 
for  whom  he  acts  is  in  a  condi- 
tion to  provide  for  it  himself  ; 
he  must  also  take  charge  of  the 
accessories  of  such  business. 

He  subjects  himself  to  all  the 
obligations  which  result  from 
an  express  mandate.— C.  N. 
1372. 

1044.  He  is  obliged  to  con- 
tinue his  management  although 
the  person  for  whom  he  acts 
die  before  the  business  is  ter- 
minated, until  such  time  as  the 
heir  or  other  legal  representa- 
tive is  in  a  condition  to  take  the 
management  of  it. — C.  N.  1373. 

1045.  He  is  bound  to  exer- 
cise in  the  management  of  the 
business  all  the  care  of  a 
prudent  administrator. 

Nevertheless,  the  court  may 
moderate  the  damages  arising 
from  his  negligence  or  fault, 
according  to  the  circumstances 
under  which  the  management 
of  the  business  has  been 
assumed. — C.  N.  1374. 

1046.  He  whose  business 
has  been  well  managed,  is 
bound  to  fulfil  the  obligations 
that  the  person  acting  for  him 
has  contracted  in  his  name,  to 
indemnify  him  for  all  the 
personal  liabilities  which  he 
has  assumed,  and  to  reimburse 
him  all  necessary  or  useful 
expenses. — C.  N.  1375. 

SECTION  II. 

Of  the  Quasi-Contract  result- 
ing from  the  Reception  of 
a  thing  not  due. 

1047.  He  who  receives  what 
is  not  due  to  him,  through 
error  of  the  law  or  of  fact,  is 


bound  to  restore  it ;  or  if  it 
cannot  be  restored  in  kind,  to 
give  the  value  of  it. 

If  the  person  receiving  be  in 
good  faith,  he  is  not  obliged  to 
restore  the  profits  of  the  thing 
received.-C.  N.  1376;  C.  C. 
1140. 

1048.  He  who  pays  a  debt 
believing  himself  by  error  to  be 
the  debtor,  has  a  right  of  re- 
covery against  the  creditor. 

Nevertheless  that  right  ceases 
when  the  title  has  in  good  fair.h 
been  cancelled  or  has  become  in- 
effective in  consequence  of  the 
payment ;  saving  the  remedy 
of  him  who  has  paid  against 
the  true  debtor.— C.  N.  1377. 

1049.  If  the  person  receiving 
be  in  bad  faith  he  is  bound  to 
restore  the  sum  paid  or  thing 
received,  with  the  interest  and 
profits  which  it  ought  to  have 
produced  from  the  time  of  re- 
ceiving it,  or  from  the  time 
that  his  bad  faith  began.— C.  N. 
1378  ;  C.  C.  411,  412. 

1050.  If  the  thing  unduly 
received  be  a  thing  certain,  he 
who  has  received  it  is  bound  to 
restore  its  value,  if  through  his 
fault  and  his  baa  faith  it  have 
perished  or  deteriorated,  or  can 
no  longer  be  delivered  in  kind. 

If  he  have  received  the  thing 
in  bad  faith,  or  after  having 
been  put  in  default  retain  it  in 
bad  faith,  he  is  answerable  for 
its  loss  by  a  fortuitous  event ; 
unless  the  thing  would  have 
equally  perished  or  deteriorated 
in  the  possession  of  the  owner. 
— C.  N.  1379  ;  C.  C.  lloO,  1200. 

1051.  If  he  who  has  unduly 
received  the  thing  sell  it,  being 
in  good  faith,  he  is  bound  to 
restore  only  the  price  for  which 
it  is  sold.— C.  N.  1380. 

1052.  He  to  whom  the  thing 
is  restored,  is  bound  to  repay  to 
the  possessor,  although  he  were 
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in  bad  faith,  the  expenses 
which  have  been  incurred  for 
its  preservation.— C.  N.  1381, 

CHAPTER  THIRD. 

OF  OFFENCES  AND  QUA8I- 
OFFENCE8. 

1053.  Every  person  capable 
of  discerning  right  from  wrong 
is  responsible  for  the  damage 
caused  by  his  fault  to  another, 
whether  by  positive  act,  im- 
prudence, neglect  or  want  of 
skill.  i-C.  N,  1382,  1383 ;  C.  C. 
1007,  1106,  1294,  2261,  2262. 

1054.  He  is  responsible  not 
only  for  the  damage  caused  by 
his  own  fault,  but  also  for  that 
caused  by  the  fault  of  persons 
under  his  control  and  by  things 
which  he  has  under  his  care  : 

The  father,  or,  after  his  de- 
cease, the  mother,  is  responsible 
for  the* damage  caused  by  their 
minor  children ; 

Tutors  are  responsible  in  like 
manner  for  their  pupils  ; 

Curators  or  others  having  the 
legal  custody  of  insane  persons, 
for  the  damage  done  by  the 
latter ; 

Schoolmasters  and  artisans, 
for  the  damage  caused  by  their 
pupils  or  apprentices  *  while 
under  their  care. 

The  responsibility  attaches 
in  the  above  cases  only  when 
the  person  subject  to  it  fails  to 
establish  that  he  was  unable  to 
prevent  the  act  which  has 
caused  the  damage. 

Masters  and  employers  are 
responsible  for  the  damage 
caused  by  their  servants  and 
workmen  in  the  performance  of 
the  work  for  which  they  are 
employed.— C.  N.  1384. 


1055.  The  owner  of  an 
animal  is  responsible  for  the 
damage  caused  by  it,  whether 
it  be  under  his  own  care  or 
under  that  of  his  servants  or 
have  strayed  or  escaped  from 
it. 

He  who  is  using  the  animal 
is  equally  responsible  while  it 
is  in  his  service. 

The  owner  of  a  building  is 
responsible  for  the  damage 
caused  by  its  ruin,  where  it  has 
happened  from  want  of  repairs 
or  from  an  original  defect  in  its 
construction.— C.  N.  1385, 1386. 

1056.  In  all  cases  where  the 
person  injured  by  the  commis- 
sion of  an  offence  or  a  quasi- 
offence  dies  in  consequence, 
without  having  obtained  in- 
demnity or  satisfaction,  his 
consort  and  his  ascendant  and 
descendant  relations  have  a 
right,  but  only  within  a  year 
after  his  death,  to  recover  from 
the  person  who  committed  the 
offence  or  quasi-offence,  or  his 
representatives,  all  damages 
occasioned  by  such  death. 

In  the  case  of  a  duel,  action 
may  be  brought  in  like  manner 
not  only  against  the  immediate 
author  of  the  death,  but  also 
against  all  those  who  took  part 
in  the  duel,  whether  as  seconds 
or  as  witnesses. 

In  all  cases  no  more  than  one 
action  can  be  brought  in  behalf 
of  those  who  are  entitled  to  the 
indemnity,  and  the  judgment 
determines  the  proportion  of 
such  indemnity  which  each  is 
to  receive. 

These  actions  are  indepen- 
dent and  do  not  prejudice  the 
criminal  proceedings  to  which 
the  parties  may  be  subject.— 
C.  C.  2262. 


1  Vide  R.  S.  Q.  5550  et  8.  as  to  damages  to  immoveables. 
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CHAPTER  FOURTH. 

OF  OBLIGATIONS  WHICH  RESULT 

FROM  THE  OPERATION  OF 

LAW  80LELY. 

1057.  Obligations  result  in 
certain  cases  from  the  sole  and 
direct  operation  of  law,  with- 
out the  intervention  of  any  act, 
and  independently  of  the  will 
of  the  person  obliged  or  of  him 
in  whose  favor  the  obligation  is 
imposed. 

Such  are  the  obligations  of 
tutors  and  other  administrators 
who  cannot  refuse  the  charge 
cast  upon  them. 

The  obligation  of  children  to 
furnish  the  necessaries  of  life 
to  their  indigent  parents. 

Certain  obligations  of  owners 
of  adjoining  properties. 

The  obligations  which  in  cer- 
tain cases  arise  from  fortuitous 
events ; 

And  others  of  a  like  nature.— 
C.  N.  1370. 

CHAPTER  FIFTH. 

OF  THE  OBJECT  OF  OBLIGATIONS. 

1058.  Every  obligation  must 
have  for  its  object  something 
which    a   party   is   obliged   to 

give,  or  to  do,  or  not  to  do.— 
.  N.  1126. 

1059.  Those     things     only 
which  are  objects  of  commerce 
can  become  the  object  of  an  ob 
ligation.— C.  N.  1128;  C.  C.  1486. 

1060.  An  obligation  must 
have  for  its  object  something 
determinate  at  least  as  to  its 
kind. 

The  quantity  of  the  thing 
may  be  uncertain,  provided  it 
be  capable  of  being  ascertained. 
— C.  N.  1120 ;  C.  C.  1026,  1151, 
1474. 


1061.  Future  things  may  be 
the  object  of  an  obligation. 

But  a  person  cannot  renounce 
a  succession  not  yet  devolved, 
nor  make  any  stipulation  with 
regard  to  it,  even  with  the  con- 
sent of  him  whose  succession  is 
in  question ;  except  by  mar- 
riage contract.— C.  N.  1130; 
C.  C.  658. 

1062.  The  object  of  an  ob- 
ligation must  be  something 
possible  and  not  forbidden  by 
law  or  good  morals.— C.  C.  18. 

CHAPTER  SIXTH. 

OF  THE  EFFECT  OF  OBLIGATIONS. 


SECTION  I. 

General  Provisions. 

•  1063.  An  obligation  to  give 
involves  the  obligation  to  de- 
liver the  thing  and  to  keep  it 
safe  until  delivery.— C.  N.  1136 ; 
C.  C.  1150, 1200. 

1064.  The  obligation  to  keep 
the  thing  safely  obliges  the  per- 
son charged  therewith  to  keep 
it  with  all  the  care  of  a  prudent 
administrator.— C.  N.  1137. 

1065.  Every  obligation  rend- 
ers the  debtor  liable  in  damages 
in  case  of  a  breach  of  it  on  his 
part.  The  creditor  may,  in 
cases  which  admit  of  it,  demand 
al^o  a  specific  performance  of 
the  obligation,  and  that  he  be 
authorized  to  execute  it  at  the 
debtor's  expense,  or  that  the 
contract  from  which  the  obliga- 
tion arises  be  set  aside  ;  subject 
to  the  special  provisions  con- 
tained in  this  code,  and  without 
prejudice,  in  either  case,  to  his 
claim  for  damages.— C.  N.  1142, 
1144 ;  C.  C.  777. 
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be  undone,  if  the  nature  of  the 
case  will  permit ;  and  the  court 
may  order  this  to  be  effected  by 
its  officers,  or  authorize  the  in- 
jured party  to  do  it,  at  the  ex- 
?ense  of  the  other.— C.  N.  1143 ; 
!.  C.  P.  608. 

SECTION  II. 


Of  Defaults, 

1067.  The  debtor  may  be  put 
in  default  either  by  the  terms 
of  the  contract,  when  it  con- 
tains a  stipulation  that  the 
mere  lapse  of  the  time  for  per- 
forming it  shall  have  that 
effect ;  or  by  the  sole  operation 
of  law ;  or  by  the  commence- 
ment of  a  suit,  or  a  demand 
which  must  be  in  writing  un- 
less the  contract  itself  is  verb- 
al.-C.  N.  1139. 

1068.  The  debtor  is  also  in 
default,  when  the  thing  which 
he  has  obliged  himself  to  give 
or  to  do  could  only  have  been 
given  or  done  within  a  certain 
time  which  he  has  allowed  to 
expire.— C.  N.  1146. 

1069.  In  all  contracts  of  a 
commercial  nature  in  which  the 
time  of  performance  is  fixed, 
the  debtor  is  put  in  default  by 
the  mere  lapse  of  such  time. 

SECTION  III. 

Of  the  Damages  resulting 
from  the  Inexecution  of  Ob- 
ligations. 


1070.  Damages  are  not  due 
for  the  inexecution  of  an  obliga- 
tion until  the  debtor  is  in  de- 
fault under  some  one  of  the  pro- 
visions contained  in  the  articles 
of  the  preceding  section ;  except 
the  obligation  be  not  to  do, 
when  he  who  contravenes  it  is 

able  for  damages  by  the  fact 
i 


of  the   contravention  alone.— 
C.  N.  1146, 1145. 

1071.  The  debtor  is  liable  t 
pay  damages  in  all  cases  in 
which  he  fails  to  establish  that 
the  inexecution  of  the  obliga- 
tion proceeds  from  a  cause 
which  cannot  be  imputed  to 
him,  although  there  be  no  bad 
faith  on  his  part.— C.  N.  114/. 

1072.  The  debtor  is  not  li- 
able to  pay  damages  when  the 
inexecution  of  the  obligation  is 
caused  by  a  fortuitous  event  or 
by  irresistible  force,  without 
any  fault  on  his  part,  unless  he 
has  obliged  himself  thereunto 
by  the  special  terms  of  the  con- 
tract.-C.  N.  1148 ;  C.  C.  17  s.  24. 

1073.  The  damages  due  t° 
the  creditor  are  in  general  th« 
amount  of  the  loss  that  he  ha° 
sustained  and  of  the  profit  o* 
which  he  has  been  deprived  » 
subject  to  the  exceptions  and 
modifications  contained  in  the 
following  articles  of  this  sec- 
tion.-C.  N.  1149.  m 

1074.  The  debtor  is  liable 
only  for  the  damages  which 
have  been  foreseen  or  mi;pht 
have  been  foreseen  at  the  time 
of  contracting  the  obligation, 
when  his  breach  of  it  is  not 
accompanied  by  fraud. — C.  N; 

1150, 

1075.  In  the  case  even  in 
which  the  inexecution  of  the 
obi  igation  resul  ts  from  the 
fraud  of  the  debtor,  the  dam- 
ages comprise  only  that  which 
is  an  immediate  and  direct 
consequence  of  its  inexecution. 

C.  N.  1151.  .      ..,*,, 

1076.  When  it  is  stipulated 
that  a  certain  sum  shall  be  paid 
for  damages  for  the  inexecution 
of  an  obligation,  such  sum  and 

I  no  other,  either  greater  or  less, 
I  is  allowed  to  the  creditor  for 
i  such  damages. 
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IO66.  The  creditor,  without 
prejudice  to  his  claim  for  dam- 
ages, may  require  also  that 
anything  which  has  been  done 
in  breach  of  the  obligation  shall 

But  if  the  obligation  have 
been  performed  in  part,  to  the 
benent  of  the  creditor  and  the 
time  for  its  complete  perform- 
ance be  not  material,  the  stipu- 
lated sum  may  be  reduced  ; 
unless  there  be  a  special  agree- 
ment to  the  contrary.—  CT  N. 
1152,  1231;  C.  C.  1131  et  s. 

1077.  The  damages  result- 
ing from  delay  in  the  payment 
of  money,  to  which  the  debtor 
is  liable,  consist  only  of  interest 
at  the  rate  legally  agreed  upon 
by  the  parties,  or,  in  the  absence 
of  such  agreement,  at  the  rate 
fixed  by  law. 

These  damages  are  due  with- 
out the  creditor  being  obliged 
to  prove  any  loss.  They  are  due 
from  the  day  of  the  default 
only,  except  in  the  cases  where 
by  law  they  are  due  from  the 
nature  of  the  obligation. 

This  article  does  not  affect  the 
special  rules  applicable  to  bills 
of  exchange  and  contracts  of 
suretyship.-*!  N.  1153;  C.  C. 
313,  1060,  1111,  1360,  1366,  1534, 
1714,  1724,  1785,  1&40. 

1078.  Interest  accrued  from 
capital  sums  also  bears  interest. 

1.  When  there  is  a  special 
agreement  to  that  effect. 

2.  When  in  any  action  brought 
such  new  interest  is  specially 
demanded. 

3.  When  a  tutor  has  received 
or  ought  to  have  received 
interest  upon  the  moneys  of 
his   pupil    and    has    failed    to 


invest  it  within  the  term 
prescribed  by  law.— C.  N".  1154 ; 
C.  C.  296. 

CHAPTER  SEVENTH. 

OF  DIFFERENT   KINDS  OF  OBLIG- 
ATIONS. 


SECTION    I. 

Of  Conditional  Obligations. 

1079.  An  obligation  is  con- 
ditional when  it  is  made  to 
depend  upon  an  event  future 
and  uncertain,  either  by  sus- 
pending it  until  the  event 
happens,  or  by  dissolving  it 
accordingly  as  the  event  does 
or  does  not  happen. 

When  an  obligation  depends 
upon  an  event  which  has  actu- 
ally happened,  but  is  unknown 
to  the  parties,  it  is  not  conditi- 
onal .  It  takes  effec  t  or  is  defeated 
from  the  time  at  which  it  is 
contracted.— C.  N.  1168  ;  C.  C. 
2051,  2236  ;  C.  C.  P.  196,  s.  1, 
800. 

1080.  Every  condition  con- 
trary to  law  or  inconsistent 
with  good  morals  is  void,  and 
renders  void  the  obligation 
which  depends  upon  it. 

An  obligation  which  is  made 
to  depend  upon  the  doing  or 
happening  of  a  thing  impossible 
is  also  void.—  C.  N.  1172  ;  C.  C. 
13,  760. 

1081.  An  obligation  condi- 
tional on  the  will  purely  of  the 
party  promising,  is  void  ;  but  if 
the  condition  consist  in  the 
doing  or  not  doing  of  a  certain 
act,  although  such  act  be  depen- 
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dent  on  his  will,  the  obligation 
is  valid.-C.  N.  1174  ;  C.  C.  782, 
824. 

1082.  If  there  be  no  time 
fixed  for  the  fulfilment  of  a 
condition,  it  may  always  be 
fulfilled ;  and  it  is  not  deemed 
to  have  failed  until  it  has  be- 
come certain  that  it  will  not  be 
fulfilled.— C.  N.  1176. 

1083.  When  an  obligation  is 
contracted  under  the  condition 
that  an  event  will  not  happen 
within  a  fixed  time,  such  con- 
dition is  fulfilled  by  the  expira- 
tion of  the  time  without  the 
event  having  occurred.  It  is 
equally  so  if  before  the  time  has 
expired  it  becomes  certain  that 
the  event  will  not  happen.  If 
there  be  no  time  fixed,  the  con- 
dition is  not  deemed  fulfilled, 
until  it  is  certain  that  the  event 
will  not  happen.— C.  N.  1177. 

1084.  A  conditional  obliga- 
tion becomes  absolute  when  the 
party  bound  under  the  condi- 
tion prevents  the  fulfilment  of 
it.-C.  N.  1178. 

1085.  The  fulfilment  of  the 
condition  has  a  retroactive  ef- 
fect from  the  day  on  which  the 
obligation  has  been  contracted. 
If  the  creditor  be  dead  before 
the  fulfilment  of  the  condition, 
his  rights  pass  to  his  heirs  or 
legal  representatives. — C.  N. 
1179 ;  C.  C.  901,  902. 

1086.  The  creditor  may,  be- 
fore the  fulfilment  of  the  condi- 
tion, do  all  acts  conservatory  of 
his  rights.— C.  N.  1180. 

1087.  When  the  obligation 
has  been  contracted  under  a 
suspensive  condition,  the 
debtor  is  bound  to  deliver  the 
thing  which  is  the  object  of  it, 
upon  the  fullflment  of  the  con- 
dition. 

If,  without  the  fault  of  the 
debtor,  the  thing  have  alto- 
gether   perished    or    can    no 


longer  be  delivered,  no  obliga- 
tion exists. 

If  the  thing  be  deteriorated 
without  the  fault  of  the  debtor, 
the  creditor  must  receive  it,  in 
the  state  in  \>hich  it  is,  with- 
out diminution  of  price. 

If  the  thing  be  deteriorated 
by  the  fault  of  the  debtor,  the 
creditor  may  either  exact  the 
thing  in  the  state  in  which  it  is, 
or  demand  the  dissolution  of 
the  contract,  with  damages  in 
either  case.— C.  N.  1282. 

1088.  A  resolutive  condi- 
tion, when  accomplished,  ef- 
fects of  right  the  dissolution  of 
the  contract.  It  obliges  each 
party  to  restore  what  he  has 
received,  and  replaces  things  in 
the  same  state  as  if  the  con- 
tract had  not  existed  ;  subject 
nevertheless  to  the  rules  estab- 
lished in  the  last  preceding 
article  with  respect  to  things 
which  have  perished  or  have 
been  deteriorated.— C.  N.  1183  ; 
C.  C.  2038. 

SECTION  II. 

Of  Obligations  with  a  Term. 

1089.  A  term  differs  from  a 
suspensive  condition  in  as  much 
as  it  does  not  suspend  the  oblig- 
ations, but  only  delays  the  exe- 
cution of  it.— C.  N.  1185  ;  C.  C. 
902. 

1090.  That  which  is  due 
with  a  term  of  payment  cannot 
be  exacted  before  the  expiration 
of  the  term  ;  but  that  which 
has  been  paid  in  advance  volun- 
tarily and  without  error  or  fraud 
cannot  be  recovered. — C.  N. 
1186 ;  C.  C.  2236 ;  C.  C.  P.  196, 
s.  1. 

1O01.  The  term  is  always 
presumed  to  be  stipulated  in 
favor  of  the  debtor,  unless  it 
results  from  the  stipulation  or 
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the  circumstances  that  it  has 
also  been  agreed  upon  in  favor 
of  the  creditor.— C.  N.  1187; 
C.  C.  1163,  s.  5. 

1002.  The  debtor  cannot 
claim  the  benefit  of  the 
term  when  he  has  become  a 
bankrupt  or  insolvent,  or  has 
by  his  own  act  diminished  the 
security  given  to  his  creditor  by 
the  contract.  —  C.  N.  1188 ; 
C.  C.  P.  802. 

SECTION    III. 

Of  Alternative  Obligations. 

1093.  The  debtor  in  an  al- 
ternative obligation  is  dis- 
charged by  giving  or  doing  one 
of  the  two  things  which  form 
the  object  of  his  obligation  ;  but 
he  cannot  compel  the  creditor 
to  accept  a  part  of  one  of  these 
things  and  a  part  of  the  other. 
-C.  N.  1189,  1191. 

1094.  The  option  belongs  to 
the  debtor  unless  it  has  been 
expressly  granted  to  the  credi- 
tor.—C.  N.  1190. 

1095.  An  obligation  is  pure 
and  simple,  although  contracted 
in  an  alternative  form,  if  one  of 
the  two  things  promised  could 
not  be  the  object  of  the  obliga- 
tion.—C.  N.  1192. 

1096.  An  alternative  obliga- 
tion becomes  pure  and  simple  if 
one  of  the  things  promised  per- 
ish, or  can  no  longer  be  deliv- 
ered, even  through  the  fault  of 
the  debtor.  The  value  of  such 
thing  cannot  be  offered  in  its 
place  ; 

If  both  things  have  perished 
or  can  no  longer  be  delivered, 
and  the  debtor  be  in  fault  with 
respect  to  one  of  them,  he  must 
pay  the  value  of  that  which  re- 
mained last.— C.  N,  1193. 

1097.  When,  in  the  cases 
provided  for  in  the  last  preced- 


ing article,  the  option  has  been 
granted  by  the  contract  to  the 
creditor : 

Either  one  of  the  two  things 
has  perished  or  can  no  longer 
be  delivered,  and  then,  if  it  be 
without  the  fault  of  the  debtor, 
the  creditor  shall  have  the  one 
which  remains,  but  if  the  debt- 
or be  in  fault,  the  creditor  may 
demand  the  thing  which  re- 
mains or  the  value  of  the  other ; 

Or  both  things  have  perished 
or  can  no  longer  be  delivered, 
and  if  the  debtor  be  in  fault 
with  regard  to  both  or  either  of 
them,  the  creditor  may  demand 
the  value  of  the  one  or  of  the 
other  at  his  option.— C.  N.  1194. 

1098.  If  both  things  have 
perished,  the  obligation  is  ex- 
tinguished in  the  cases  and 
subject  to  the  conditions  pro- 
vided in  article  1200.— C.  N. 
1195. 

1099.  The  rules  contained 
in  the  articles  of  this  section 
apply  to  cases  where  the  alter- 
native obligation  comprises 
more  than  two  things,  or  has 
for  its  object  to  do  or  not  to  do 
some  thing.— C.  N.  1196. 

SECTION    IV. 

Of  Joint  and  Several  Oblig- 
ations. 

§  1.— Of  joint  and  several  in- 
terest among  creditors. 

1100.  A  joint  and  several 
interest  among  creditors  gives 
to  each  of  them  singly  the  right 
of  exacting  the  performance  of 
the  whole  obligation  and  there- 
upon of  discharging  the 
debtor.— C.  N.  1197. 

HOI.  The  debtor  has  the 
option  of  paying  to  either  of 
the  joint  and  several  creditors, 
so  long  as  he  is  not  prevented 
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by  a  suit  instituted  by  one  of 
them. 

Nevertheless,  if  one  of  the 
creditors  release  the  debt,  the 
debtor  is  discharged  for  the 
part  only  of  such  creditor.  The 
same  rule  applies  to  all  cases  in 
which  the  debt  is  extinguished 
otherwise  than  by  actual  pay- 
ment ;  subject  to  the  rules 
applicable  to  commercial 
partnerships.— C.  N.  1198. 

1102.  The  rules  concerning 
the  interruption  of  prescription 
in  relation  to  joint  and  several 
creditors  are  declared  in  the 
title  Of  Prescription.— C.  N. 
1199  ;  C.  C.  2230. 

§  2.-0/    debtors  jointly    and 
severally  obliged, 

1103.  There  is  a  joint  and 
several  obligation  on  the  part 
of  the  codebtors  when  they  are 
all  obliged  to  the  same  thing, 
in  such  manner  that  each  of 
them  singly  may  be  compelled 
to  the  performance  of  the 
whole  obligation,  and  that  the 
performance  by  one  discharges 
the  others  toward  the  credi- 
tor.—C.  N.  1200. 

1 104.  An  obligation  may  be 
joint  and  several  although  one 
of  the  codebtors  be  obliged 
differently  from  the  others  to 
the  performance  of  the  same 
thing ;  for  example,  if  one  be 
obliged  conditionally  while  the 
obligation  of  the  other  is  pure 
and  simple,  or  if  one  can  be 
allowed  a  term  which  is  not 
granted  to  the  other.— C.  N. 
1201. 

1105.  An  obligation  is  not 
presumed  to  be  joint  and  sev- 
eral ;  it  must  be  expressly  de- 
clared to  be  so. 

This  rule  does  not  prevail  in 
cases,  where  a  joint  and  several 
obligation  arises   of  right   by 


virtue   of  some    provision    of 

law. 

Nor  is  it  applicable  to  com- 
mercial transactions,  in  which 
the  obligation  is  presumed  to 
be  joint  and  several,  except  in 
cases  otherwise  regulated  by 
special  laws.-C.  N.  1202  ;  C.  C. 
981m.,  1712,  1726,  1772, 1854. 

1 106.  The  obligation  arising 
from  the  common  offence  or 
quasi-offence  of  two  or  more 
persons  is  joint  and  several. 

1107.  The  creditor  of  a 
joint  and  several  obligation 
may  apply  for  payment  to  any 
one  of  the  codebtors  at  his 
option,  without  such  debtor 
having  a  right  to  plead  the 
benefit  of  division.— C.  N.  1203 ; 
C.  C.  1945  et  s. 

1108.  Legal  proceedings 
taken  against  one  of  the  co- 
debtors  do  not  prevent  the 
creditor  from  taking  similar 
proceedings  against  the  others. 
— C.  N.  1204. 

1109.  If  the  thing  due  have 
perished  or  can  no  longer  be 
delivered,  through  the  fault  of 
one  or  more  of  the  joint  and 
several  debtors,  or  after  he  or 
they  have  been  put  in  default, 
the  other  codebtors  are  not  dis- 
charged from  the  obligation  to 
pay  the  price  of  the  thing,  but 
the  latter  are  not  liable  for 
damages. 

The  creditor  can  recover  dam- 
ages only  from  the  codebtors 
through  whose  fault  the  thing 
has  perished  or  can  no  longer 
be  delivered  and  those  in  de- 
fault.-C.  N.  1205. 

1110.  The  rules  concerning 
the  interruption  of  prescription 
in  relation  to  joint  and  several 
debtors  are  declared  in  the  title 
Of  prescription.— C.  N.  1206; 
C.  C.  2231,  2239. 

1111.  A  demand  of  interest 
made  against  one  of  the  joint 
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and  several  debtors  causes  in- 
terest to  run  against  them  all. 
-C.  N.  1207. 

1112.  A  joint  and  several 
debtor  sued  by  the  creditor 
may  plead  all  the  exceptions 
which  are  personal  to  himself 
as  well  as  such  as  are  common 
to  all  the  co-debtors. 

He  cannot  plead  such  ex- 
ceptions as  are  purely  personal 
to  one  or  more  of  the  other 
codebtors.— C.  N.  1208;  C.  C. 
1179, 1183, 1184, 1101. 

1118.  When  one  of  the  co- 
debtors  becomes  heir  or  legal 
representative  of  the  creditor, 
or  when  the  creditor  becomes 
heir  or  legal  representative  of 
one  of  the  co-debtors,  the  con- 
fusion extinguishes  the  joint 
and  several  debt  only  for  the 
part  and  portion  of  such  co- 
debtor.—  C.  N.  1200. 

1114.  The  creditor  who  con- 
sents to  the  division  of  the 
debt  with  regard  to  one  of  the 
co-debtors,  preserves  his  joint 
and  several  right  against  the 
others  for  the  whole  debt.— 
C.  N.  1210 ;  C.  C.  1119. 

1115.  A  creditor  who  re- 
ceives separately  the  share  of 
one  of  his  co-debtors,  so  speci- 
fied in  the  receipt  and  without 
reserve  of  his  rights,  renounces 
the  joint  and  several  obligation 
with  regard  only  to  such  co- 
debtor. 

The  creditor  is  not  deemed  to 
discharge  the  debtor  from  his 
joint  and  several  obligation 
when  he  receives  from  him  a 
sum  equal  to  the  share  for 
which  he  is  bound,  unless  the 
receipt  specifies  that  it  is  for 
his  share. 

The  rule  is  the  same  with  re- 
gard to  a  demand  made  against 
one  of  the  co-debtors  for  his 
share,  if  the  latter  have  not 
acquiesced  in  the  demand,  or  if 


a  judgment  of  condemnation 
have  not  intervened.— C.  N. 
1211. 

1110.  The  creditor  who  re- 
ceives separately  and  with- 
out reserve  the  share  of  one 
of  the  co-debtors  in  the  ar- 
rears or  interest  of  the  debt, 
loses  his  joint  and  several  right 
only  for  the  arrears  and  inter- 
ests accrued  and  not  for  those 
which  may  in  future  accrue, 
nor  for  the  capital,  unless  the 
separate  payment  has  been  con- 
tinued during  ten  consecutive 
years.— C.  N.  1212. 

1117.  The  obligation  con- 
tracted jointly  and  severally 
toward  the  creditor  is  divided 
of  right  among  the  co-debtors, 
who  among  themselves  are 
obliged  each  for  his  own  share 
and  portion  only.-  C.  N.  1213. 

1118.  The  co-debtor  of  a  joint 
and  several  debt,  who  has  paid 
it  in  full,  can  only  recover  from 
the  others  the  share  and  portion 
of  each  of  them,  even  though 
he  be  specially  subrogated  In 
the  rights  of  the  creditor. 

If  one  of  the  co-debtors  be 
found  insolvent,  the  loss  occa- 
sioned by  his  insolvency  is  di- 
vided by  contribution  among 
all  the  others,  including  him 
who  has  made  the  payment. — 
C.  N.  1214. 

1119.  In  case  the  creditor 
have  renounced  his  joint  and 
several  action  against  one  of 
the  debtors,  if  one  or  mere  of 
the  remaining  co-debtors  be- 
come insolvent,  the  shares  of 
those  who  are  insolvent  are 
made  up  by  contribution  by  all 
the  other  co-debtors,  except'the 
one  so  discharged  whose  part 
in  the  contribution  is  borne  by 
the  creditor.— C.  N.  1215 ;  C.  C. 
1114. 

1120.  If    the    matter    for 
which  the  debt  has  been  con- 
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tracted  jointly  and  severally 
concern  only  one  of  the  co- 
debtors,  he  is  liable  for  the 
whole  toward  his  codebtors, 
who,  with  regard  to  him,  are 
considered  only  as  his  sureties. 
— C.  N.  1216  ;  C.  C.  1911. 

SECTION  V. 

Of   Divisible  and   Indivisible 
Obligations. 

1121.  An  obligation  is  di- 
visible when  it  has  for  its  object 
a  thing  which  in  its  delivery  or 

Serformance   is  susceptible   of 
ivision  either  materially  or  in- 
tellectually.—C.  N.  1217. 

1 122.  A  divisible  obligation 
must  be  performed  between  the 
creditor  and  the  debtor,  as  if  it 
were  indivisible.  The  divisi- 
bility takes  effect  only  with 
their  heirs  or  legal  representa- 
tives, who,  on  the  one  hand, 
cannot  enforce  the  obligation, 
and  on  the  other,  are  not  held 
for  the  performance  of  it,  be- 
yond their  respective  shares  as 
representing  the  creditor  or  the 
debtor.— C.  N.  1220 ;  C.  C.  1137, 
1149,  2230,  2231. 

1123.  The  rule  established 
in  the  last  preceding  article  is 
subject  to  exception  with  re- 
spect to  the  heirs  and  legal  re- 
presentatives of  the  debtor,  and 
the  obligation  must  be  per- 
formed as  if  it  were  indivisible, 
in  the  three  following  cases : 

1.  When  the  object  of  the 
obligation  is  a  certain  specific 
thing  of  which  one  of  them  is  in 
possession ; 

2.  When  one  of  them  alone  is 
charged  by  the  title  with  the 
performance  of  the  obligation. 

3.  When  it  results  either 
from  the  nature  of  the  contract 
or  of  the  thing  which  is  the 


object  of  it,  or  from  the  end 
proposed  by  it,  that  the  inten- 
tion of  the  contracting  parties 
was  that  the  obligation  should 
not  be  performed  in  parts. 

In  the  first  case,  he  who 
possesses  the  thing  due, — in  the 
second  case,  he  who  is  alone 
charged,— and  in  the  third  case, 
each  of  the  coheirs  or  legal 
representatives,  may  be  sued 
for  the  whole  thing  due ;  saving 
in  all  cases  the  recourse  of  the 
one  sued  against  the  others. — 
C.  N.  1221. 

1124.  An  obligation  is  in- 
divisible : — 

1.  When  it  has  for  its  object 
something  which  by  its  nature, 
is  not  susceptible  of  division, 
either  materially  or  intellectu- 
ally ; 

2.  When  although  the  object 
of  the  obligation  is  divisible  by 
its  nature,  yet  from  the  char- 
acter given  to  it  by  the  contract, 
this  object  becomes  insuscep- 
tible not  only  of  performance  in 
parts  but  also  of  division. — 
C.  N.  1217,  1218. 

1125.  The  stipulation  of 
joint  and  several  liability  does 
not  give  to  an  obligation  the 
character  of  indivisibility.  — 
C.  N.  1219. 

1126.  Each  one  of  those 
who  have  contracted  an  indi- 
visible obligation  is  held  for 
the  whole,  although  the  oblig- 
ation have  not  been  contracted 
jointly  and  severally.— C.  N. 
1222. 

1127.  The  rule  established 
in  the  last   preceding   article 

Krevails  also  with  regard  to  the 
eirs  and  legal  representatives 
of  him  who  has  contracted  an 
indivisible  obligation.— C.  N. 
1223  ;  C*.  C.  2231. 

1128.  The  obligation  to  pay 
damages    resulting   from   the 
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non-performance  of  an,  indi- 
visible obligation  is  divisible. 

But  if  the  non-performance 
have  been  caused  by  the  fault  of 
one  of  the  co-debtors,  or  of  one 
of  the  co-heirs  or  legal  repre- 
sentatives, the  whole  amount 
of  damages  may  be  demanded 
of  such  co-debtor,  heir  or  legal 
representative.— 0.  C.  1136. 

1 129.— Each  co-heir  or  legal 
representative  of  the  creditor 
may  exact  in  full  the  execution 
of  an  indivisible  obligation. 

He  cannot  alone  release  the 
whoie  of  the  debt,  or  receive 
the  value  instead  of  the  thing 
itself  ;  if  one  of  the  co-heirs  or 
legal  representatives  have  alone 
released  the  debt  or  received 
the  value  of  the  thing,  the 
others  cannot  demand  the  in- 
divisible thing  without  making 
allowance  for  the  portion  of  him 
who  has  made  the  release  or 
who  has  received  the  value.— 
C.  N.  1224;  C.  C.  2230. 

1180.  The  heir  or  legal 
representative  of  the  debtor 
sued  for  the  whole  of  an  in- 
divisible obligation  may  de- 
mand delay  to  make  the  co- 
heirs or  other  legal  represen- 
tatives, parties  to  the  suit,  un- 
less the  debt  is  of  such  a  na- 
ture that  it  can  be  discharged 
only  by  the  one  so  sued,  who 
may  in  such  case  be  condemn- 
ed alone,  saving  his  recourse 
for  indemnity  against  the 
others.— C.  N.  1225;  C.  C.  P. 
177  s.  8. 

SECTION    VI. 

Of  Obligations  with  a  Penal 
Clause. 

1131.    A  penal  clause   is   a 
secondary  obligation  by  which 
a  person,  to   assure   the   per- 
formance of  the  primary  obli 
gation,   binds    himself    to    a 


penalty  in  case  of  its  inexecu- 
tion.— C.  N.  1228. 

1182.  The  nullity  of  the 
primary  obligation  for  any  other 
cause  than  want  of  interest, 
carries  with  it  that  of  the  penal 
clause.  The  nullity  of  the  latter 
does  not  carry  with  it  that  of 
the  primary  obligation.— C.  N. 
1227. 

1133.  The  creditor  may 
enforce  the  performance  of  the 
primary  obligation,  if  he  elect 
so  to  do,  instead  of  demanding 
the  stipulated  penalty. 

But  ne  cannot  demand  both, 
unless  the  penalty  has  been 
stipulated  for  a  simple  delay  in 
the  performance  of  the  primary 
obligation.—  C.  N?  1228,  1220. 

1134.  The  penalty  is  not  in- 
curred until  the  debtor  is  in 
default  of  performing  the 
primary  obligation,  or  has 
done  the  thing  which  he  had 
obliged  himself  not  to  do.— 
C.  N.  1230. 

1 135.  The  amount  of  penalty 
cannot  be  reduced  by  the  court. 

But  if  the  obligation  have 
been  performed  in  part  to  the 
benefit  of  the  creditor  and  the 
time  fixed  for  its  complete  per- 
formance be  not  material,  the 
penalty  may  be  reduced  ;  unless 
there  is  a  special  agreement  to 
the  contrary.— C.  N.  1152,  1231 ; 
C.  C.  1076. 

1136.  When  the  primary 
obligation  contracted  with  a 
penal  clause  is  indivisible,  the 
penalty  is  incurred  upon  the 
contravention  of  it  by  any  one 
of  the  heirs  or  other  legal  re- 
presentatives of  the  debtor ; 
and  it  may  be  demanded  in  full 
against  him  who  has  contra- 
vened it,  or  against  each  one  of 
them  for  his  share  and  portion, 
and  hypothecarily  for  the 
whole  ;  saving  their  recourse 
against   him  who  has  caused 
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the  penalty  to  be  so  incurred.— 
C.  N.  1232  ;C.  C.  1128. 

1187.  When  the  primary 
obligation  contracted  under  a 
penalty  is  divisible,  the  pen- 
alty is  incurred  only  by  that 
one  of  the  heirs  or  other  legal 
representatives  of  the  debtor 
who  contravenes  the  obligation, 
and  for  the  part  only  for  which 
he  is  held  in  the  primary  oblig- 
ation, without  there  being 
any  action  against  those  who 
have  executed  it. 

This  rule  suffers  exception 
when,  the  penal  clause  having 
been  added  with  the  intention 
that  the  payment  could  not  be 
made  in  parts,  one  of  the 
coheirs  or  other  legal  repre- 
sentatives has  prevented  the 
execution  of  the  obligation  for 
the  whole  ;  in  this  case  he  is 
liable  for  the  entire  penalty  and 
the  others  are  liable  for  their 
respective  shares  only,  saving 
their  recourse  against  him. — 
C.  N.  1218, 1233  ;  C.  C.  1122. 

CHAPTER  EIGHTH. 

OF   THE    EXTINCTION    OF 
OBLIGATIONS. 

■ 

SECTION   I. 

General    Provisions* 

1188.  An  obligation  be- 
comes extinct : — 

By  payment ; 

By  novation ; 

By  release ; 

By  compensation ; 

By  confusion ; 

By  the  performance  of  it  be- 
coming impossible; 

By  judgment  of  nullity  or 
rescission ; 

By  the  effect  of  the  resolutive 
condition  which  has  been  ex? 


plained  in  the  preceding 
chapter ; 

By  prescription ; 

By  the  expiration  of  the  time 
limited  by  law  or  by  the  parties 
for  its  duration  ; 

By  the  death  of  the  creditor 
or  debtor  in  certain  cases  ; 

By  special  clauses  applicable 
to  particular  contracts  which 
are  explained  under  their 
respective  heads.— C.  N.  1234. 

SECTION     II. 

0/  Payment. 
§  1.— General  provisions. 

1 139.  By  payment  is  meant 
not  only  the  delivery  of  a  sum 
of  money  in  satisfaction  of  an 
obligation,  but  the  performance 
of  anything  to  which  the  parties 
are  respectively  obliged. 

1140.  Every  payment  pre- 
supposes a  debt ;  what  has  been 
paid  where  there  is  no  debt 
may  be  recovered. 

There  can  be  no  recovery  of 
what  has  been  paid  in  volun- 
tary discharge  of  a  natural 
obligation.— C.  N.  1235;  C.  C. 
1047  et  s.,  1927. 

1 141.  Payment  may  be  made 
by  any  person,  although  he  be 
a  stranger  to  the  obligation, 
and  the  creditor  may  be  put  in 
default  by  the  offer  of  a  stranger 
to  perform  the  obligation  on 
the  part  of  the  debtor  without 
the  knowledge  of  the  latter, 
but  it  must  be  for  the  advant- 
age of  the  debtor,  and  not 
merely  to  change  the  creditor, 
that  the  performance  of  the 
obligation  is  so  offered.— C.  N. 
1236  1237. 

1142.  If  the  obligation  be  to 
do  something;  which  the  credi- 
tor has  an  interest  in  having 
done  by  the  debtor  himself,  the 
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obligation  cannot  be  performed 
by  a  stranger  to  it  without  the 
consent  of  the  creditor. 

1143.  Payment  to  be  valid 
must  be  made  by  one  having  a 
legal  right  in  the  thing  paid 
which  entitles  him  to  give  it  in 
payment. 

Nevertheless  if  a  sum  of 
money  or  other  thing  of  a 
nature  to  be  consumed  by  use 
be  given  in  payment,  it  cannot 
be  reclaimed  from  the  creditor 
who  has  consumed  it  in  good 
faith,  although  the  payment 
have  been  made  by  one  who  was 
not  the  owner  nor  capable  of 
alienating  it.— C.  N.  1238. 

1144.  Payment  must  be 
made  to  the  creditor  or  to  some 
one  having  his  authority,  or 
authorized  by  a  court  of  justice, 
or  by  law,  to  receive  it  for  him. 

Payment  made  to  a  person 
who  has  no  authority  to  receive 
it  is  valid,  if  the  creditor  have 
ratified  the  payment  or  profited 
by  it.-C.  N.  1239. 

1 14G.  Payment  made  in  good 
faith  to  the  ostensible  creditor 
is  valid,  although  it  be  after- 
wards established  that  he  is  not 
the  rightful  creditor. — C.  N. 
1240;  C.  C.870. 

1146.  Payment  is  not  valid 
if  made  to  a  creditor  who  is  in- 
capable by  law  of  receiving  it, 
unless  the  debtor  proves,  that 
the  thing  paid  has  turned  to  the 
benefit  of  such  creditor.— C.  N. 
1241 ;  C.  C.  1011. 

1147.  Payment  made  by  a 
debtor  to  his  creditor  to  the  pre- 
judice of  a  seizure  or  attach- 
ment is  not  valid  against  the 
seizing  or  attaching  creditors, 
who  may,  according  to  their 
rights,  constrain  the  debtor  to 
pay  a  second  time ;  saving,  in 
such  case,  only  his  remedy 
against  the  creditor  so  paid.— 
C,  N,  1242 ;  Cf  C.  P,  680, 


1148.  A  creditor  cannot  be 
compelled  to  receive  any  other 
thing  than  the  one  due  to  him, 
although  the  thing  offered  be  of 
greater  value  than  the  thing 
due.-C.  N.  1?43. 

1149.  A  debtor  cannot  com- 
pel his  creditor  to  receive  pay- 
ment of  his  debt  in  parts,  even 
if  the  debt  be  divisible. 

Nor  can  the  court  in  any  case 
by  its  judgment  order  a  debt 
actually  payable  to  be  paid  by 
instalments  without  the  con- 
sent of  the  creditor.— C.  N.  1244. 
C.  C.  1122. 

1150.  The  debtor  of  a  cer- 
tain specific  thing  is  discharged 
by  the  delivery  of  the  thing  in 
the  condition  in  which  it  is  at 
the  time  of  delivery,  provided 
that  the  deterioration  in  the 
thing  has  not  been  caused  by 
any  act  or  fault  for  which  he  is 
responsible,  and  that  previously 
to  the  deterioration,  he  was  not 
in  default.— C.  N.  1245. 

1151.  If  the  object  of  the 
obligation  be  a  thing  determ- 
ined in  kind  only,  the  debtor 
cannot  be  required  to  give  a 
thing  of  the  best  quality,  nor 
can  he  offer  in  discharge  one  of 
the  worst. 

The  thing  must  be  of  merch- 
antable quality.—  C.  N.  1246; 
C.  C.  1026,  1060,  1474. 

1152.  Payment  must  be 
made  in  the  place  expressly  or 
impliedly  indicated  by  the  obli- 
gation. 

If  no  place  be  so  indicated, 
the  payment,  when  it  is  of  a 
certain  specific  thing,  must  be 
made  at  the  place  where  the 
thing  was  at  the  time  of  con- 
tracting the  obligation. 

In  all  other  cases  payment 
must  be  made  at  the  domicile 
of  the  debtor;  subject,  never- 
theless, to  the  rules  provided 
under  the  titles  relating  to  par- 
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ticular  contracts.— C."  N.  1247  ; 
C.  C.  85,  1164,  1165,  1533,  1809, 
2219. 

1153.  The  expenses  attend- 
ing payment  are  at  the  charge 
of  the  debtor.— C.  N.  1248; 
C.  C.  P.  589. 

$2.— Of  Payment  with  Subroga- 
tion. 

^  1154.  Subrogation  in  the 
rights  of  a  creditor  in  favor /of 
a  third  person  who  pays  him,  is 
either  conventional  or  legal. — 
C.  N.  1249;  C.  C.  740,  741,  U18, 
1950,  1959,  1986,  1987,  2052,  2070, 
2127 ;  C.  C.  P.  692,  816. 

1155.  Subrogation  is  con- 
ventional ;— 

1.  "When  the  creditor,  on  re- 
ceiving payment  from  a  third 

Eerson,  subrogates  him  in  all 
is  rights  against  the  debtor. 
This  subrogation  must  be  ex- 
press and  made  at  the  same 
time  as  the  payment. 

2.  When  the  debtor  borrows 
a  sum  for  the  purpose  of  paying 
his  debt,  and  of  subrogating 
the  lender  in  the  rights  of  the 
creditor.  It  is  necessary  to  the 
validity  of  the  subrogation  in 
this  case,  that  tie  act  of  loan 
and  the  acquittance  be  notar- 
ial or  be  executed  before  two 
subscribing  witnesses ;  that  in 
the  act  of  loan  it  be  declared 
that  the  sum  has  been  borrow- 
ed for  the  purpose  of  paying 
the  debt,  and  that  in  the  acquit- 
tance it  be  declared  that  the 
payment  has  been  made  with 
the  moneys  furnished  by  the 
new  creditor  for  that  purpose. 
This  subrogation  takes  effect 
without  the  consent  of  the  cre- 
ditor. 

If  the  act  of  loan  and  the  ac- 
quittance be  executed  before 
witnesses,  the  subrogation 
takes  effect  against  third  per- 
sons, from,  the  (fate  only  of  their 


registration,  which  is  to  be 
made  in  the  manner  and  accord* 
ing  to  the  rules  provided  by 
law  for  the  registration  of  hypo- 
thecs.-C.  N.  1250. 

1156.  Subrogation  takes 
place  by  the  sole  operation  of 
law  and  without  demand  :— 

1.  In  favor  of  a  creditor  who 
pays  another  creditor  whose 
claim  is  preferable  to  his  by 
reason  of  privilege  or  hypothec ; 

2.  In  favor  of  the  purchaser 
of  immoveable  property  who 
pays  a  creditor  to  whom  the 
property  is  hypothecated ; 

3.  In  favor  of  a  party  who 
pays  a  debt  for  which  he  is  held 
with  others  or  for  others,  and 
has  an  interest  in  paying  it ; 

4.  In  favor  of  a  beneficiary 
heir  who  pays  a  debt  of  the  suc- 
cession with  his  own  moneys ; 

5.  When  a  rent  or  debt  due 
by  one  consort  alone  has  been 
redeemed  or  paid  with  the 
moneys  of  the  community;  in 
this  case  the  other  consort  is 
subrogated  in  the  rights  of  the 
creditor  according  to  the  share 
of  such  consort  in  the  commu- 
nity.—C.  N.  1251. 

1157.  The  subrogation  de- 
clared in  the  preceding  articles 
takes  effect  as  well  against 
sureties  as  against  principal 
debtors.  It  cannot  prejudice 
the  rights  of  the  creditor  when 
he  has  been  paid  in  part  only ; 
in  such  case  he  miy  enforce  his 
rights  for  whatever  remains 
due,  in  preference  to  him  from 
whom  he  has  received  payment 
in  part.— C.  N.  1252. 

2  3.-0/    the    Imputation    of 
Payments. 

1158.  A  debtor  of  several 
debts  has  the  right  of  declaring, 
when  he  pays,  what  debt  he 
means  to  discharge.— Q.  N.  <lg5§. 
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1159.  A  debtor  of  a  debt 
which  bears  interest  or  produces 
rent,  cannot  without  the  con- 
sent of  the  creditor  impute  any 
payment  which  he  makes,  to 
the  discharge  of  the  capital,  in 
preference  to  the  arrears  of  in- 
terest or  of  rent.  Any  payment 
made  on  the  capital  and  inter- 
est, but  which  is  not  entire,  is 
imputed  first  upon  the  interest. 
--C.  N.  1254. 

llOO.  When  a  debtor  of 
several  debts  has  accepted  a 
receipt  by  which  the  creditor 
has  imputed  what  he  has  re- 
ceived in  discharge  specially  of 
one  of  the  debts,  the  debtor 
cannot  afterwards  require  the 
imputation  to  be  made  upon  a 
different  debt,  except  upon 
grounds  for  which  contracts 
may  be  avoided.— C.  N.  1255. 

1161.  When  the  receipt 
makes  no  special  imputation, 
the  payment  must  be  imputed 
in  discharge  of  the  debt  actual- 
ly payable  which  the  debtor  has 
at  the  time  the  greater  interest 
in  paying.  If  of  several  debts 
one  alone  be  actually  payable, 
the  payment  must  be  imputed 
in  discharge  of  such  debt,  al- 
though it  be  less  burdensome 
than  those  which  are  not  actu- 
ally payable. 

If  the  debts  be  of  like  nature 
and  equally  burdensome,  the 
imputation  is  made  upon  the 
oldest. 

All  things  being  equal,  it  is 
made  proportionately  on  each. 
— C.  N.  1256. 

§  4.— O  Tender  and  Deposit. 

1162.  When  a  creditor  re- 
fuses to  receive  payment,  the 
debtor  may  make  an  actual 
tender  of  the  money  or  other 

'  thing  due ;  and  in  any  action 
afterwards  brought  for  its  re- 


covery he  may  plead  and  renew 
the  tender,  and  if  the  thing  due 
be  a  sum  of  money,  may  deposit 
the  amount ;  and  such  tender, 
or  such  tender  and  deposit,  if 
the  thing  due  be  a  sum  of 
money,  are  equivalent,  with 
respect  to  the  debtor,  to  a  pay- 
ment made  on  the  date  of  the 
first  tender ;  provided  that  from 
the  date  of  the  first  tender  the 
debtor  continue  always  ready 
and  willing  to  deliver  the  thing 
or  to  pay  the  sum  of  money. 

Whenever  any  person  desires 
to  pay  any  sum  of  money  and 
is  prevented  from  doing  so  by 
reason  of  the  refusal  of  his 
creditor  or  of  the  absence  of  his 
creditor  from  the  place  where 
the  debt  is  payable,  such  person 
may  deposit  such  sum  in  the 
general  deposit  office  for  the 
Province,  in  accordance  with 
the  provisions  of  the  law  re- 
specting judicial  deposits ;  such 
deposit  frees  the  debtor  from 
the  payment  of  interest  from 
the  date  thereof,  provided  that 
the  creditor  present  had  with- 
out lawful  right  refused  to 
accept  the  oners. — R.  S.  Q. 
5804 ;  C.  N.  1257 ;  0.  C.  1823, 
s.2;  C.  C.  P.  583 ets. 

1163.  It  is  necessary  to  the 
validity  of  a  tender  : 

1.  That  it  be  made  to  a 
creditor  legally  capable  of  re- 
ceiving payment  or  to  some  one 
having  authority  to  receive  for 
him. 

2.  That  it  be  made  on  the  part 
of  a  person  legally  capable  of 
paying. 

3.  That  it  be  of  the  whole 
sum  of  money  or  other  thing 
payable,  and  of  all  arrears  of 
rent  and  interest,  and  all 
liquidated  costs,  with  a  sum  for 
costs  not  liquidated,  saving  the 
right  to  make  up  any  deficiency 
in  the  same. 
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4.  That,  if  it  be  of  money,  it 
be  made  in  coin  declared  by 
law  to  be  current  and  a  legal 
tender. 

5.  That  the  term  of  payment 
have  expired  if  stipulated  in 
favor  of  the  creditor. 

6.  That  the  condition  under 
which  the  debt  has  been  con- 
tracted have  been  fulfilled. 

7.  That  the  sum  of  money  or 
other  thing  tendered  be  offered 
at  the  place  where,  according 
to  the  terms  of  the  obligation 
or  by  law,  payment  should  be 
made.— C.  N.  1258. 

1 164.  If,  by  the  terms  of  the 
obligation  or  by  law,  payment 
is  to  be  made  at  the  domicile  of 
the  debtor,  a  notification  in 
writing  by  him  to  the  creditor 
that  he  is  -ready  to  make  pay- 
ment has  the  same  effect  as  an 
actual  tender,  provided  that  in 
any  action  afterwards  brought 
the  debtor  make  proof  that  he 
had  the  money  or  thing  due 
ready  for  the  payment  at  the 
time  and  place  when  and  where 
the  same  was  payable.— C.  C. 
1152. 

1165.  If  a  certain  specific 
thing  be  deliverable  on  the  spot 
where  it  is,  the  debtor  must  by 
his  tender  require  the  creditor 
to  come  and  take  it  there. 

If  the  thing  be  not  so  deliver- 
able and  be  from  its  nature 
difficult  of  transportation,  the 
debtor  must  indicate  bv  his 
tender  the  place  where  it  is  and 
the  day  and  hour  when  he  is 
ready  to  deliver  it  at  the  place 
where  payment  ought  to  be 
made. 

If  the  creditor  fail  in  the 
former  case  to  take  the  thing 
away,  or  in  the  latter  to  signify 
his  willingness  to  accept,  the 
debtor  may,  if  he  think  fit,  re- 
move the  thing  to  any  other 


place   for  safe-keeping  at  the 
risk  of  the  creditor.— CT  N.  1264. 

1 166.  So  long  as  the  tender 
and  deposit  have  not  been  ac- 
cepted by  the  creditor,  the 
debtor  may  withdraw  them  by 
leave  of  the  court,  in  the  man- 
ner provided  in  the  Code  of 
Civil  Procedure,  and  if  he  do 
so  his  codebtors  or  sureties  are 
not  discharged— C.  N.  1261; 
C.  C.  P.  588. 

1167.  When  the  tender  and 
deposit  have  been  declared 
valid  by  the  court,  the  debtor 
cannot,  even  with  the  consent 
of  the  creditor,  withdraw  them 
to  the  prejudice  of  his  codebtors 
or  sureties  or  other  third  per- 
sons.-C.  N.  1262 

1168.  The  mode  in  which 
tenders  and  deposits  must  be 
made  is  provided  in  the  Code 
of  Civil  Procedure. 

SECTION   III, 

Of  Novation, 

1160.  Novation  is  effected  : 

1.  When  the  debtor  contracts 
towards  his  creditor  a  new  debt 
which  is  substituted  for  the 
ancient  one,  and  the  latter  is 
extinguished. 

2.  When  a  new  debtor  is  sub- 
stituted for  a  former  one  who 
is  discharged  by  the  creditor. 

3.  When  by  the  effect  of  a 
new  contract,  a  new  creditor  is 
substituted  for  a  former  one 
toward  whom  the  debtor  is  dis- 
charged.-C.  N.  1271. 

1170.  Novation  can  be  ef- 
fected only  between  persons 
capable  of  contracting.— C.  N. 
1272. 

1071.  Novation  is  not  pre- 
sumed. The  intention  to  effect 
it  must  be  evident.— C.  N.  1273. 

1172.  Novation  by  the  sub- 
stitution of  a  new  debtor  may 
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be  effected  without  the  concur- 
rence of  the  former  one.— C.  N. 
1274. 

1173.  The  delegation  by 
which  a  debtor  Rives  to  his 
creditor  a  new  debtor  who 
obliges  himself  towards  the 
creditor  does  not  effect  nova- 
tion, unless  it  is  evident  that 
the  creditor  intends  to  dis- 
charge the  debtor  who  makes 
the  delegation.— C.N.  1275 ;  C.  C. 
800. 

1 1 74.  The  simple  indication 
by  the  debtor  of  a  person  who 
is  to  pay  in  his  place,  or  the 
simple  indication  by  the  cre- 
ditor of  a  person  who  is  to  re- 
ceive in  his  place,  or  the  trans- 
fer of  a  debt  with  or  without 
the  acceptance  of  the  debtor 
does  not  effect  novation.— C.  N. 
1277. 

11 7G.  A  creditor  who  has 
discharged  his  debtor  by  whom 
delegation  has  been  made,  has 
no  remedy  against  such  debtor, 
if  the  person  delegated  become 
insolvent,  unless  there  is  a 
special  reserve  of  the  remedy. — 
C.  N.  1276. 

1176.  The  privileges  and 
hypothecs  which  attach  to  an 
ancient  debt  do  not  pass  to  the 
one  which  is  substituted  for  it, 
unless  the  creditor  has  ex- 
pressly reserved  them.— C.  N. 
1278. 

1177.  When  novation  is  ef- 
fected by  the  substitution  of  a 
new  debtor,  the  original  privi- 1 
leges  and  hypothecs  cannot  be 
transferred  to  the  property  of 
the  new  debtor ;  nor  can  they, 
without  the  concurrence  of  the 
former  debtor  be  reserved  upon 
the  property  of  the  latter.-— 
C.  N.  im 

1178.  When  novation  is  ef- 
fected between  the  creditor  and 
one  of  joint  and  several  debtors, 
the   privileges   and   hypothecs 


which  attach  to  the  ancient 
debt  can  be  reserved  only  upon 
the  property  of  the  codebtor 
who  contracts  the  new  debt. 

11 70.  Joint  and  several 
debtors  are  discharged  by  no- 
vation effected  between  the 
creditor  and  one  of  the  co- 
debtors. 

Novation  effected  with  re- 
spect to  the  principal  debtor  dis- 
charges his  sureties. 

Nevertheless,  if  the  creditor 
have  stipulated  in  the  first  case, 
for  the  accession  of  the  co- 
debtors,  and  iu  the  second,  for 
that  of  the  sureties,  the  ancient 
debt  subsists  if  the  codebtors 
or  the  sureties  refuse  to  accede 
to  the  new  contract.— C.  N. 
1281. 

1180.  The  debtor  consenting 
to  be  delegated  cannot  oppose 
to  his  new  creditor  the  excep- 
tions which  he  might  have  set 
up  against  the  party  delegating 
him  although  at  the  time  of  the 
delegation  he  was  ignorant  of 
such  exceptions. 

The  foregoing  rule  does  not 
apply  if  at  the  time  of  the  dele- 
gation nothing  be  due  to  the 
new  creditor,  and  is  without 

Srejudice  to  the  recourse  of  the 
ebtor  delegated  against   the 
party  delegating  him. 

SECTION  IV. 

Of  Release. 

1 181.  The  release  of  an  oblig- 
ation may  be  made  either  ex- 

{)re8sly  or  tacitly  by  persons 
egally  capable  of  alienating. 
It  is  made  tacitly  when  the 
creditor  voluntarily  surrenders 
to  his  debtor  the  original  title 
of  the  obligation,  unless  there 
is  proof  of  a  contrary  intention. 
—C.  N.  1282 ;  C.  C.  1101,  1129. 


152 


OSMOATtONg. 


1182.  The  surrender  of  a 
thing  given  In  pledge  does  not 
create  a  presumption  of  the  re- 
lease of  the  debt  for  which  it 
was  pledged.— G.  N.  1286. 

1183.  The  surrender  of  the 
original  title  of  an  obligation  to 
one  of  joint  and  several  debtors 
is  available  in  favor  of  his  co- 
debtors— C.  N.  1284. 

1184.  An  express  release 
granted  in  favor  of  one  of  joint 
and  several  debtors  does  not 
discharge  the  others ;  but  the 
creditor  must  deduct  from  the 
debt  the  share  of  him  whom  he 
has  released.— C.  N.  1285. 

1185.  An  express  release 
granted  to  the  principal  debtor 
discharges  his  sureties. 

If  granted  to  the  surety,  it 
does  not  discharge  the  principal 
debtor. 

If  granted  to  one  of  several 
sureties  it  does  not  discharge 
the  others,  except  in  cases  in 
which  the  latter  would  have  a 
recourse  upon  the  one  released 
and  to  the  extent  of  such  re- 
course.—C.  N.  1287. 

1186.  That  which  the  cre- 
ditor receives  from  a  surety  as 
a  consideration  for  releasing 
him  from  his  suretyship  is  not 
imputed  in  discharge  of  the 
principal  debtor,  or  of  the  other 
sureties,  except  as  regards  the 
latter,  in  cases  in  which  they 
have  a  recourse  upon  the  one 
released,  and  to  the  extent  of 
such  recourse.— C.  N.  1288. 

section  v. 

Of  Compensation 

1187.  When  two  persons  are 
mutually  debtor  and:  creditor  of 
each  other,  both  debts  are  ex- 
tinguished by  compensation 
which  takes  place  between 
them  in  the  cases  and  manner 


hereinafter     declared.  —  C.  K. 
1289 ;  C.  C.  P.  217. 

1 188.  Compensation  takes 
place  by  the  sole  operation  of 
law  between  debts  which  are 
equally  liquidated  and  de- 
mandable  and  have  each  for 
object  a  sum  of  money  or  a  cer- 
tain quantity  of  indeterminate 
things  of  the  same  kind  and 
quantity. 

So  soon  as  the  debts  exist 
simultaneously  they  are  mu- 
tually extinguished  in  so  far  as 
their  respective  amounts  corre- 
spond.—C.  N.  1290  ;  C.  C.  2246. 

1189.  Compensation  is  not 
prevented  by  a  term  granted  by 
indulgence  for  the  payment  of 
one  of  the  debts.— C.  N.  1292. 

1190.  Compensation  takes 
place  whatever  be  the  cause  or 
consideration  of  the  debts  or  of 
either  of  them,  except  in  the 
following  cases  : 

1.  The  demand  in  restitution 
of  a  thing  of  which  the  owner 
has  been  unjustly  deprived  ; 

2.  The  demand  in  restitution 
of  a  deposit ; 

3.  A  debt  which  has  for  object 
an  alimentary  provision  not 
liable  to  seizure. — C.  N.  1293; 
C.  C.  P.  599  s.  4. 

1191.  The  surety  may  avail 
himself  of  the  compensation 
which  takes  place  when  the 
creditor  owes  the  principal 
debtor. 

But  the  principal  debtor  can- 
not set  up  in  compensation 
what  his  creditor  owes  to  the 
surety. 

A  joint  and  several  debtor 
cannot  set  up  in  compensation 
what  the  creditor  owes  to  his 
co-debtor  except  for  the  share 
of  the  latter  in  the  joint  and 
several  debt.— C.  N.  1294. 

1192.  A  debtor  who  accepts 
purely  and  simply  an  assign- 
ment made  by  the  creditor  to  a 
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third  person,  cannot  afterwards 
set  up  against  the  assignee  the 
compensation  which  he  might, 
before  the  acceptance,  have  set 
up  against  the  assignor. 

An  assignment  not  accepted 
by  the  debtor,  but  of  which  due 
notification  has  been  given  to 
him,  prevents  compensation 
only  of  the  debts  due  by  the 
assignor  posterior  to  such  noti- 
fication.—C.  N .  1295. 

1198.  When  the  two  debts 
are  payable  at  different  places 
compensation  cannot  be  set  up 
without  allowing  for  the  ex- 
penses of  remittance.— C.  N. 
1206. 

1194.  When  compensation 
by  the  sole  operation  of  law  is 

Srevented  by  any  of  the  causes 
eclared  in  this  section,  or  by 
others  of  a  like  nature,  the 
party  in  whose  favor  alone  the 
cause  of  objection  exists,  may 
demand  the  compensation  by 
exception ;  and  in  such  case  the 
compensation  takes  place  from 
the  time  of  pleading  the  excep- 
tion only. 

1195.  When  there  are  sever- 
al debts  subject  to  compensa- 
tion due  by  the  same  person, 
the  compensation  is  governed 
by  the  rules  provided:  for  the 
imputation  of  payments. — C.  N. 
1297 ;  C.C.  1150,  1161. 

1 1 96.  Compensation  does 
not  take  place  to  the  prejudice 
of  rights,  acquired  by  third 
parties.— C.  N.  1208. 

1197.  He  who  pays  a  debt 
which  is  of  right  extinguished 
by  compensation  cannot  after- 
wards in  enforcing  the  debt 
which  he  has  failed  to  set  up  in 
compensation  avail  himself,  to 
the  prejudice  of  third  parties, 
of  the  privileges  and  hypothecs 
attached  to  such  debt,  unless 
there  were  just  grounds  for  his 
ignorance  of  its  existence  at  the 


time  of  payment.— C.  N.  1290  ; 
C.C.  2081  s.6. 

SECTION  VI. 

Of  Confusion. 

1198.  When  the  qualities  of 
creditor  and  debtor  are  united 
in  the  same  person  there  arises 
a  confusion  which  extinguishes 
the  obligation;  nevertheless  in 
certain  cases  when  confusion 
ceases  to  exist,  its  effects  cease 
also.— C.  N.  1300 ;  C.  C.  671  s.  2, 
966. 

1199.  The  confusion  which 
takes  place  by  the  concurrence 
of  the  qualities  of  creditor  and 
principal  debtor  in  the  same 
person,  avails  the  sureties. 

That  which  takes  place  by  the 
concurrence  of  the  qualities  of 
surety  and  creditor  or  of  surety 
and  principal  debtor  does  not 
extinguish  the  principal  obliga- 
tion.-C.  N.  1301 ;  C.  1113, 1957. 

SECTION  VII. 

Of  the  Performance  of  the  Ob- 
ligation becoming  impossible. 

1200.  When  the  certain 
sp.  cific  thing  which  is  the  ob- 
ject of  an  obligation  perishes, 
or  the  delivery  of  it  from  any 
other  cause  impossible,  without 
any  act  or  fault  of  the  debtor, 
and  before  he  is  in  default,  the 
obligation  is  extinguished  ;  it  is 
also  extinguished  although  the 
debtoi  be  in  default,  if  the 
thing  would  equally  have  per- 
ished in  the  possession  of  the 
creditor  ;  unless  in  either  of  the 
above  mentioned  cases  the 
debtor  has  expressly  bound 
himself  for  fortuitous  events. 

The  debtor  must  j,rove  the 
fortuitous  event  which  he  al- 
leges. 

The  destruction  of  a  thing 
stolen  or  the  impossibility  of 
delivering  it  does  not  discharge 
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him  who  stole  the  thing,  or  him 
who  knowingly  received  it, 
from  the  obligation  to  pay  its 
value.— C.  N.  1302;  C.  C.  1050. 

1201.  When  the  perform- 
ance of  an  obligation  has  be- 
come impossible,  without  any 
act  or  fault  of  the  debtor  he 
is  bound  to  assign  to  the  credit- 
or such  rig  its  of  indemnity  as 
he  may  possess  relating  to  the 
obligation.— C.  N.  1303. 

1202.  When  the  perform- 
ance of  an  obligation  to  do  has 
become  impossible  without  any 
act  or  fault  of  the  debtor  and 
before  he  is  in  default  the  oblig- 
ation is  extinguished  and  both 
parties  are  liberated  ;  but  if  the 
obligation  be  beneficially  per- 
formed in  part,  the  creditor  is 
bound  to  the  extent  of  the  bene- 
fit actually  received  by  him. 

CHAPTER  NINTH, 

OF  PROOF. 


SECTION  I. 

General  Provisions. 

1203.  The  party  who  claims 
the  performance  of  an  obliga- 
tion must  prove  it. 

On  the  other  hand  he  who 
alleges  facts  in  avoidance  or 
extinction  of  the  obligation 
must  prove  them ;  subject 
nevertheless  to  the  special  rules 
declared  in  this  chapter. 

1204.  The  proof  produced 
must  be  the  best  of  which  the 
case  in  its  nature  is  susceptible. 

Secondary  or  inferior  proof 
cannot  be  received  unless  it  is 
first  shown  that  the  best  or 
primary  proof  cannot  be  pro- 
duced. 

1205.  Proof  maybe  made  by 


writings,  by  testimony,  by  pre- 
sumptions, by  the  confession 
of  the  party  or  by  his  oath,  ac- 
cording to  the  rules  declared  in 
this  chapter  and  in  the  manner 
provided  in  the  Code  of  Civil 
Procedure.— C.  N.  1316. 

1206.  The  rules  declared  In 
this  chapter,  unless  expressly 
or  by  their  nature  limited, 
apply  in  commercial  as  well  as 
in  other  matters. 

When  no  provision  is  found 
in  this  Code  for  the  proof  of 
facts  concerning  commercial 
matters,  recourse  must  be  had 
to  the  rules  of  evidence  laid 
down  by  the  laws  of  England. 

SECTION  II. 

Of  Proof  by  Writings. 

§  l.—Of  authentic  writings. 

1207.  The  following  writ- 
ings, executed  or  attested  with 
the  requisite  formalities  by  a 
public  officer  having  authority 
to  execute  or  attest  the  same  in 
the  place  where  he  acts,  are 
authentic  and  make  proof  of 
their  contents,  without  any 
evidence  of  the  signature  or 
seal  appended  to  them,  or  of 
the  official  character  of  such 
officer  being  necessary,  that  is 
to  say  : 

Copies  of  the  acts  of  the 
Imperial  Parliament,  of  the 
Province  of  Canada  and  of  the 
Parliament  of  the  Dominion  of 
Canada,  and  copies  of  the 
Edicts  and  Ordinances,  and  of 
the  Ordinances  of  the  Province 
of  Quebec,  and  of  the  statutes 
and  Ordinances  of  the  Province 
of  Lower  Canada,  and  of  the 
statutes  of  Upper  Canada, 
printed  by  the  printer  duly 
authorized  by  Her  Majesty  the 
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Queen,  or  by  any  of  her  prede- 
cessors ; 

Copies  of  acts  of  the  Legisla- 
tures of  the  provinces  forming 
the  Dominion  of  Canada,  or  of 
any  of  the  provinces  or  terri- 
tories, hereafter  admitted  into 
the  Dominion,  printed  by  a 
Queen's  printer,  or  otherpr  inter 
by  authority,  for  the  Govern- 
ment of  any  of  the  said  pro- 
vinces or  territories. 

Letters-patent,  commissions, 
proclamations  and  other  instru- 
ments issued  by  her  Majesty 
the  Queen,  or  by  the  executive 
Government  of  the  Province  of 
Canada  or  of  the  Dominion  of 
Canada. 

Letters-patent,  orders  in 
council,  commissions,  procla- 
mations and  other  instruments 
issued  by  the  Government  of 
this  Province. 

Copies  of  official  documents, 
proclamations  or  announce- 
ments, printed  by  a  Queen's 
printer,  or  other  printer  by 
authority  for  the  Government 
of  a  province  of  the  Dominion 
of  Canada  and  of  the  provinces 
or  territories  hereafter  ad- 
mitted into  the  Dominion. 

Official  announcements  in 
the  Canada  Gazette  and  in  the 

8uebec  Official  Gazette  pub- 
shed  by  authority. 
The  records,  registers,  jour- 
nals and  public  documents  of 
the  several  departments  of  the 
Executive  Government  and  of 
the  Parliament  of  the  Province 
of  Canada,  and  of  the  Dominion 
of  Canada  as  well  as  those  of 
the  Executive  Government  and 
Legislature  of  this  Province  ; 

The  records  and  registers  of 
courts  of  justice  and  of  judicial 
proceedings  in  the  Province  ; 

The  books  and  registers  of  a 
public   character  required    by 


law  to  be  kept  by  official  per- 
sons in  the  Province  ; 

The  books,  registers,  by-laws, 
records  and  other  documents 
and  papers  of  municipal  corpor- 
ations and  of  other  corpora v  ions 
of  a  public  character  in  this 
Province  ; 

Official  copies  and  extracts  of 
and  from  the  books,  documents 
and  writ  ings  above  mentioned, 
and  certificates  and  all  other 
writings  included  within  the 
legal  intendment  of  this  article, 
although  not  enumerated.— 
R.  S.  Q.,  5805. 

1208.  A  notarial  instrument 
received  before  one  notary 
alone  is  authentic  if  signed  by 
all  the  parties. 

If  the  parties  or  any  of  them 
be  unable  to  sign,  it  is  neces- 
sary, to  the  authenticity  of  the 
instrument,  that  the  consent 
given  to  the  instrument  by  the 
party  thereto  who  does  or  can- 
not sign  be  received  in  the 
presence  of  a  subscribing  wit- 
ness. 

The  witnesses  may  be  of 
either  sex,  and  must  t>e  not  less 
than  twenty-one  years  of  age, 
of  sound  mind,  without  inter- 
est in  the  instrument,  not 
civilly  dead,  and  not  deemed 
infamous  by  law.  Aliens  and 
married  women  (except  the 
wife  of  the  notary  receiving  the 
instrument)  may  act  as 
witnesses. 

This  article  is  subject  to  the 
provisions  contained  in  the 
next  following  article,  and  to 
those  relating  to  wills.  It  does 
not  apply  to  the  cases  men- 
tioned in  Article  2330,  when  a 
notary  alone  is  sufficient.— 56 
V.  c,  39,  s.  1 ;  C.  C.  36  s.  4,  843 
et  s. 

1209.  Notifications,  sum- 
monses, protests  and  services, 
by  which  a  reply  is  required, 
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may  be  made  by  one  notary, 
whether  the  party  in  whose 
name  they  are  made  has  or  has 
not  signed  the  deed. 

Such  instruments  are  authen- 
tic and  make  proof  of  their 
contents  until  contradicted  or 
disavowed. 

But  nothing  inserted  in  any 
such  instrument,  as  the  answer 
of  the  party  upon  whom  the 
same  is  served,  is  proof  against 
him,  unless  it  be  signed  by  such 
party. 

With  the  exception  of  the 
notifications,  summonses,  pro- 
tests and  services  which  pre- 
cede, all  other  notifications, 
summonses,  protests  and  ser- 
vices may  be  made  by  an 
ordinary  notarial  deed  signed 
in  the  office  of  the  notary  or 
elsewhere. 

In  such  case  it  is  sufficient 
for  the  notary  to  serve  a  copy 
of  such  deed  upon  the  person  to 
be  so  notified,  summoned  or 
protested,  or  at  his  domicile. 

It  is  not  necessary  to  deliver 
to  the  adverse  party  a  copy  of 
the  proces-veroal  of  service ; 
such  proces-verbal  may  be 
drawn  up  and  signed  after- 
wards.— Id.  5807  ;  C.  C.  P.  586. 

12  lO.  An  authentic  writing 
makes  complete  proof  between 
the  parties  to  it  and  their  heirs 
and  legal  representatives  : 

1.  Of  the  obligation  expressed 
in  it ; 

2.  Of  what  is  expressed  in  it 
by  way  of  recital,  if  the  recital 
have  a  direct  reference  to  the 
obligation  or  to  the  object  of 
the  parties  in  executing  the 
instrument.  If  the  recital  be 
foreign  to  such  obligation  and 
to  the  object  of  the  parties  in 
executing  the  instrument,  it 
can  serve  only  as  a  commence- 
ment of  proof.— C.  N.  1319, 
1320. 


12 11.  An  authentic  writing 
may  be  contradicted  and  set 
aside  as  false  in  whole  or  in 
part,  upon  an  improbation  in 
the  manner  provided  in  the 
Code  of  Civil  Procedure  and  in 
no  other  manner.  C.  C.  P.  225 
et  s. 

1212.  Counter-letters  have 
effect  between  the  parties  to 
them  only ;  they  do  not  make 
proof  against  third  persons. — 
C.  N.  1321. 

1213.  Acts  of  recognition  do 
not  make  proof  of  the  pri- 
mordial title,  unless  the  sub- 
stance of  the  latter  is  specially 
set  forth  in  the  recognition. 

Whatever  the  recognition 
contains  over  and  above  the 
primordial  title,  or  different 
from  it,  does  not  make  proof 
against  it.— C.  N.  1337, 

1214.  The  act  of  ratification 
or  confirmation  of  an  obligation 
which  is  voidable  does  not 
make  proof,  unless  it  expresses 
the  substance  of  the  obligation,, 
the  cause  of  its  being  voidable 
and  the  intention  to  cover  null- 
ity.—C.  N.  1338 ;  C.  C.  1235,  s.  2. 

§  2. — Of   copies   of   Authentic 
Writings. 

1215.  Copies  of  notarial 
instruments,  certified  to  be 
true  copies  of  the  original,  by 
the  notary  or  other  public 
officer,  who  has  the  legal 
custody  of  such  original,  are 
authentic  and  make  proof  of 
what  is  contained  in  the  ori- 
ginal.—C.  N.  1334. 

1216.  Extracts  duly  certi- 
fied and  delivered  by  notaries 
or  by  the  prothonotaries  of  the 
superior  court  from  the  origin- 
als of  authentic  instruments 
lawfully  in  their  custody  are 
authentic  and  make  proof  of 
their  contents ;  provided  such 
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extracts  contain  the  date,  place 
of  executino  and  nature  of  the 
instrument,  the  names  and 
description  of  the  parties  to  it, 
the  name  of  the  notary  before 
whom  it  was  received,  the 
clauses  or  parts  of  clauses 
extracted  at  fall  length,  and 
that  mention  be  made  of  the 
day  on  which  the  extract  is  de- 
livered and  be  noted  on  the 
originals.— C.  N.  1338;  C.  C. 
2132. 

1217.  When  the  original  of 
any  notarial  instrument  has 
been  lost  by  unforeseen  acci- 
dent, a  copy  of  an  authentic 
copy  thereof  makes  proof  of  the 
contents  of  the  original,  pro- 
vided that  such  copy  be  at- 
tested by  the  notary  or  other 
public  officer  with  whom  the 
authentic  copy  has  been  de- 
posited by  judicial  authority  for 
the  purpose  of  granting:  copies 
thereof,  as  provided  in  the  Code 
of  Civil  Procedure.— C.  N.  1335 ; 
C.  C.  P.  1327,  et  s. 

1218.  Copies  of  notarial  in- 
struments and  of  extracts 
therefrom,  of  all  authentic 
documents,  whether  judicial  or 
not,  of  papers  of  record,  and  of 
all  documents  and  instruments 
in  writing,  even   those  under 

Krivate  signature,  or  executed 
efore  witnesses,  lawfully 
registered  at  full  length,  when 
such  copies  bear  the  certificate 
of  the  registrar,  are  authentic 
evidence  of  such  documents,  if 
the  originals  have  been  de- 
stroyed by  fire  or  other  acci- 
dent, or  otherwise  lost. — C.  N. 
1336. 

1210.  If  in  such  cases  the 
original  document  be  in  the 
possession  of  an  adverse  party 
or  of  a  third  party,  without 
collusion  on  the  part  of  the  per- 
son who  relies  upon  it,  and  it 
cannot  be  produced,  the  copy 


certified  as  In  the  preceding 
article  makes  proof  in  like 
manner. 

§  3.—  Of  certain  writings  exe- 
cuted out  of  Lower  Canada. 

1220.  The  certificate  of  the 
secretary  of  any  foreign  state 
or  of  the  Executive  Government 
thereof,  and  the  original  docu- 
ments and  copies  of  documents 
hereinafter  enumerated,  exe- 
cuted out  of  Lower  Canada, 
make  primd  facie  proof  of  the 
contents  thereof  without  any 
evidence  being  necessary  of  the 
seal  or  signature  affixed  to  such 
original  or  copy,  or  of  the 
authority  of  the  officer  granting 
the  same,  namely : 

1.  Exemplifications  of  any 
judgment  or  other  judicial  pio- 
ceeaing  of  any  court  out  of 
Lower  Canada,  under  the  seal 
of  such  court,  or  under  the 
signature  of  the  officer  having 
the  legal  custody  of  the  record 
of  such  judgment  or  other 
judicial  proceeding ; 

2.  Exemplifications  of  any 
will  executed  out  of  Lower  • 
Canada,  under  the  seal  of  the 
court  wherein  the  original  will 
is  of  record,  or  under  the  sig- 
nature of  the  judge  or  other 
officer  having  the  legal  custody 
of  such  will,  and  the  probate  of 
such  will  under  the  seal  of  the 
court. 

3.  Copies  of  the  exemplifica- 
tion of  such  will  and  of  the  pro- 
bate thereof  certified  by  the 
prothonotary  of  any  court  in 
Lower  Canada,  in  whose  office 
the  exemplification  and  pro- 
bate have  been  recorded,  at  the 
instance  of  an  interested  party 
and  by  the  order  of  a  judge  of 
such  court ;  such  probate  is  also 
received  as  proof  of  the  death 
of  the  testator  ; 

4.  CertiQcqtes   of  marriage, 
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baptism  or  birth,  and  burial  of 
persons  oat  of  Lower  Canada, 
under  the  hand  of  the  clergy- 
man or  public  officer  who 
officiated,  and  extracts  from 
any  register  of  such  marriatre, 
baptism  or  birth  and  burial, 
certified  by  the  clergyman  or 
public  officer  having  the 
legal  custody  thereof ; 

5.  Notarial  copies  of  any 
power  of  attorney  executed  out 
of  Lower  Canada,  in  the  pres- 
ence of  one  or  more  witnesses 
and  authenticated  before  the 
mayor  of  the  place  or  other 
public  officer  of  the  country 
where  it  bears  date,  the  original 
whereof  is  deposited  with  the 
notary  public  in  Lower  Canada 
granting  the  copy  ; 

6.  The  copy  taken  by  a  pro- 
thonotary  or  a  clerk  of  a  circuit 
court  in  Lower  Canada  of  any 
power  of  attorney  executed 
out  of  Lower  Canada  in  the 
presence  of  one  or  more  wit- 
nesses and  authenticated  be- 
fore any  mayor  or  other  public 
officer  of  the  country  where  it 
bears  date,  such  copy  being 
taken  in  a  cause  wherein  the 
original  is  produced  by  a  wit- 
ness who  refuses  to  part  with 
it,  and  being  certified  and  de- 
posited in  the  same  cause. 

The  original  powers  of  at" 
torney  mentioned  in  the  pre- 
ceding paragraphs  numbers  five 
and  six,  are  held  to  be  duly 
proved  ;  but  the  truth  of  the 
exemplifications,  probates,  cer- 
tificates or  extracts,  and  the 
original  powers  of  attorney 
mentioned:  in  this  article,  may 
be  denied  and  proof  thereof  be 
required  in  the  manner  pro- 
vided in  the  Code  of  Civil  Pro- 
cedure,— C,  C.  P.  200, 


§  4.-0/  Private  Writings. 

1221.  A  writing  which  is 
not  authentic  by  reason  of  any 
defect  of  form,  or  of  the  incom- 
petency of  the  officer,  avails  as 
a  private  writing,  if  it  have 
been  signed  by  all  the  parties  ; 
saving  the  provisions  contained 
in  article  895.— C.  C.  855. 

1222.  Private  writings  ac- 
knowledged by  the  party 
against  whom  they  are  set  up, 
or  legally  held  to  be  acknow- 
ledged or  proved,  have  the  same 
effect  in  making  proof  between 
the  parties  thereto,  and  be- 
tween their  heirs  and  legal  re- 
presentatives, as  authentic 
writings.— C.  N.  1322. 

1223.  If  the  party  against 
whom  a  private  writing  is  set 
up  do  not  formally  deny  his 
writing  or  signature  in  the 
manner  provided  in  the  Code 
of  Civil  Procedure,  it  is  held  to 
be  acknowledged.  His  heirs  or 
legal  representatives  are  only 
obliged  to  declare  that  they  do 
not  know  his  writing  or  signa- 
ture— Amended  by  60  V.,  c.  50, 
s.  18 ;  C.  N.  1324 ;  C.  C.  P.  208. 

1224.  In  the  case  of  formal 
denial  by  a  party  of  his  writing 
or  signature,  or  in  the  case  of  a 
declaration  by  his  heirs  or  legal 
representatives  that  they  do 
not  know  it,  proof  must  be 
made  in  the  manner  provided 
in  the  Code  of  Civil  Procedure. 
-C.  N.  1324. 

1 225.  Private  writings  have 
no  date  against  third  persons, 
but  from  the  time  of  their  re- 
gistration, or  from  the  death  of 
one  of  the  subscribing  parties 
or  witnesses,  or  from  the  day 
that  the  substance  of  the  writ- 
ing has  been  set  forth  in  an 
authentic     instrument.       The 
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date  may  nevertheless  be  estab- 
lished against  third  persons  by 
legal  proof. --C.  N.  1328;  C.  0. 1281. 

1226.  The  rule  declared  in 
the  last  preceding  article  does 
not  apply  to  writings  of  a  com- 
mercial nature.  Such  writings 
are  presumed  to  have  been 
made  on  the  day  they  bear  date, 
in  the  absence  of  proof  to  the 
contrary. 

1227.  Family  registers  and 
papers  do  not  make  proof  iu 
favor  of  him  by  whom  they  are 
written.  They  are  proof  against 
him. 

1.  In  all  cases  in  which  they 
formally  declare  a  payment  re- 
ceived. 

2.  When  they  contain  express 
mention  that  a  minute  is  made 
to  supply  a  defect  of  title  to  a 
person  in  whose  favor  an  ob- 
ligation is  declared  to  exist.— 
C.  N.  1331. 

1228.  What  is  written  by 
the  creditor  on  the  back  or  up- 
on any  other  part  of  the  title 
which  has  always  remained  in 
his  possession,  though  the 
writing  be  neither  signed  nor 
dated,  is  proof  against  him 
when  it  tends  to  establish  the 
discharge  of  the  debtor. 

In  like  manner  what  is  writ- 
ten by  the  creditor  on  the  back 
or  upon  any  other  part  of  the 
duplicate  of  a  title  or  of  a  re- 
ceipt is  proof,  provided  such 
duplicate  be  in  the  hands  of  the 
debtor.— C.  N.  1332. 

1229.  No    indorsement    or 
memorandum  of  any  payment 
upon  a  promissory  note,  bill  of 
exchange     or    other    writing, 
made  by  or  on  behalf  of  the  party 
to  whom  such  payment  is  made, 
is  received  in  proof  of  such  pay- 
ment so  as  to  take  the  debt  out 
of  the  operation  of  the  law  res- 
pecting  the   limitation  of  ac- 
tions, 


8ECTION  III. 

Of  Testimony. 

1230.  Repealed  by  60  V.,  c. 
60,  a.  19.     Vide  C.  C.  Px  Ut  et8. 

1281.  Repealed  by  60  Vic, 
c.  50,  s.  19.  Vide  C.  C.  P.  312 eta. 

1232.  Repealed  by  GO  V.,  c. 
60,  a.  19.     Vide  C.  C.  P.  812  et  s: 

1233.  Proof  may  be  made  by 
testimony  : — 

1.  Of  all  facts  concerning 
commercial  matters ; 

2.  In  all  matters  in  which  the 
principal  sum  of  money  or  value 
in  question  does  not  exceed  fifty 
dollars ; 

3.  In  cases  in  which  real  prop- 
erty is  held  by  permission  of  the 
proprietor  without  lease,  as  pro- 
vided in  the  title  Of  Lease  and 
Hire  ; 

4.  In  cases  of  necessary  de- 
posits, or  deposits  made  by 
travellers  in  an  inn,  and  in 
other  cases  of  a  like  nature  ; 

5.  In  cases  of  obligations 
arising  from  quasi-contracts, 
oflences,  and  quasi-offences,  ana 
all  other  cases  in  which  the 
party  claiming  could  not  pro- 
cure proof  in  writing ; 

6.  In  cases  in  which  the  proof 
in  writing  has  been  lost  by  un- 
foreseen accident  or  is  in  the 
possession  of  the  adverse  party 
or  of  a  third  person  without  col- 
lusion of  the  party  claiming  and 
cannot  be  produced ; 

7.  In  cases  in  which  there  is  a 
commencement  of  proof  in 
writing. 

In  all  other  matters  proof 
must  be  made  by  writing  or  by 
the  oath  of  the  adverse  party. 
The  whole,  nevertheless,  sub- 
ject to  the  exceptions  and  limi- 
tations specially  declared  in 
this  t-ection,  and  to  the  provi- 
sions contained  in  article  1690. 
—Q.  Nt  1341 :  C,  C.  232,  et  s.,  880, 
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1206,  1281, 1660,  1677,  1816,  2260, , 
s.  7  ;  C.  C.  P.  312  et  s. 

1234.  Testimony  cannot  in 
any  case,  be  received  to  contra- 
dict or  vary  the  terms  of  a  valid 
written  •  instrument.  —  C.  N. 
1341. 

1235.  In  commercial  matters 
in  which  the  sum  of  money  or 
value  in  question  exceeds  fifty 
dollars,  no  action  or  exception 
can  be  maintained  against  any 
party  or  his  representatives  un- 
less there  is  a  writing  signed  by 
the  former,  in  the  following 
cases : 

1.  Upon  any  promise  or  ac- 
knowledgment whereby  a  debt 
is  taken  out  of  the  operation  of 
the  law  respecting  the  limita- 
tion of  actions ; 

2.  Upon  any  promise  or  ratifi- 
cation made  by  a  person  of  the 
age  of  majority,  of  any  obliga- 
tion contracted  during  his  min- 
ority ; 

3.  Upon  any  representation, 
or  assurance  in  favor  of  a  person 
to  enable  him  to  obtain  credit, 
money  or  goods  thereupon ; 

4.  Upon  any  contract  for  the 
sale  of  goods  unless  the  buyer 
has  accepted  or  received  part  of 
the  goods  or  given  something 
in  earnest  to  bind  the  bargain ; 

The  foregoing  rule  applies 
although  the  goods  be  intended 
to  be  delivered  at  some  future 
time  or  be  not  at  the  time  of  the 
contract  ready  for  delivery.— 
C.  C.  1567. 

1236.  In  any  action  for  the 
recovery  of  a  sum  which  does 
not  exceed  fifty  dollars,  proof 
by  testimony  cannot  be  received 
if  such  sum  be  a  balance  or  make 
part  of  a  debt  under  a  contract 
which  cannot  be  proved  by 
testimony. 

The  creditor  may,  neverthe- 
less, prove  by  testimony  a 
promise  made  oy  the  debtor  to 


pay  such  balance,  when  it  does 
not  exceed  fifty  dollars.—  C.  N. 
1344. 

1237.  If  in  the  same  action 
several  sums  be  demanded 
which  united  form  a  sum  ex- 
ceeding fifty  dollars,  proof  by 
testimony  may  be  received  if 
the  debts  have  arisen  from  dif- 
ferent causes  or  have  been  con- 
tracted at  different  times,  and 
each  were  orginally  for-  a  sum 
less  than  fifty  doflars.— C.  N. 
1345. 

SECTION  IV. 

Of  Presumptions. 

1238.  Presumptions  are  ei- 
ther established  by  law  or  arise 
from  facts  which  are  left  to  the 
discretion  of  the  courts. — C.  N. 
1349. 

1239.  Legal  presumptions 
are  those  which  are  specially 
attached  by  law  to  certain  facts. 
They  exempt  from  making 
other  proof  those  in  whose  favor 
they  exist ;  certain  of  them  may 
be  contradicted  by  other  proof  ; 
others  are  presumptions  juris 
et  dejure  and  cannot  be  contra- 
dicted—C.  N.  1352. 

1240.  No  proof  is  admitted 
to  contradict  a  legal  presump- 
tion, when,  on  the  ground  of 
such  presumption,  the  law 
annuls  certain  instruments  or 
disallows  a  suit,  unless  the  law 
has  reserved  the  right  of  mak- 
ing proof  to  the  contrary,  and 
saving  what  is  provided  with 
respect  to  the  oaths  or  judical 
admissions  of  a  party.— C.  N. 
1352. 

124 1  The  authority  of  a  final 
judgment  (res  judicata)  is  a 
presumption  juHs  et  dejure  ;  it 
applies  only  to  that  which  has 
been  the  obiect  of  the  judg- 
ment, and  when  the  demand  is 
I  founded  on  the  same  cause,  is 
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between  the  same  parties  acting 
in  the  same  qualities,  and  is  for 
the  same  thing  as  in  the  action 
adjudged  upon.— C.  N.  1351  ; 
C.  C.  1920. 

1242.  Presumptions  not  es- 
tablished by  law  are  left  to  the 
discretion  and  judgment  of  the 
court.— C.  N.  1363. 

SECTION  V. 

Of  Admissions 

1243.  Admissions  are  extra- 
judicial or  judicial.  They  can- 
not be  divided  against  the  party 
making  them.— C.  N.  1354. 

Nevertheless,  an  admission 
may  be  divided  in  the  following 
cases,  according  to  circum- 
stances, and  in  the  discretion 
of  the  court : 

1.  When  it  contains  facts 
which  are  foreign  to  the  issue ; 

2.  When  the  part  of  the  ad- 
mission objected  to  is  improb- 
able or  is  invalidated  by  indi- 
cations of  fraud  or  of  bad  faith, 
or  by  contrary  evidence. 

3.  When  the  facts  contained 
in  the  admission  have  no  con- 
nection with  each  other.—  60 
V.  c.  50,  s.  20. 

1244.  An  extra-judicial  ad- 
mission must  be  proved  by 
writing  or  the  oath  of  the  party 
against  whom  it  is  set  up,  ex- 
cept in  the  cases  in  which, 
according  to  the  rules  declared 
in  this  chapter,  proof  by  testi- 
mony is  admissible.  —  C.  N. 
1355. 


1245.  A  judicial  admission 
is  complete  proof  against  the 
party  making  it. 

It  cannot  be  revoked  unless 
it  is  proved  to  have  been  made 
through  an  error  of  fact.— C.  N. 
1356 ;  C.  C.  P.  354,  et  s.,  369. 

SECTION  VI. 

Of  the  Oaths  of  Parties. 

1246.  Repealed  by  60  V.,  c. 
50,  s.  21;  Vide  C.  C.  P.  371, 
372. 

§  l.—O/  the  derisory  oath, 

1247.  Repealed  by  60  V.,  c. 
50,  s.  21;  Vide  C.  C.  P.  371, 
372 

1248.  Repealed  by  60' V..  c. 
60,  s.  21 ;  Vide  C.  C.  P.  371, 
372 

1249.  Repealed  by  60  V.,  c. 
60  s.  21;  Vide  C.  C.  P.  371, 
372. 

1250.  Repealed  by  60  V.,  c. 
60,  s.  21;  Vide  C.  C.  P.  371, 
372 

1251.  Repealed  by  60  V..  c. 
50,  s.  21;  Vide  C.  C.  P.  371, 
372 

1252.  Repealed  by  60  V., 
c.  60  8.  21 

1253.  *  Repealed  by  60  V., 
c.  50,  s.  21. 

1254.  Repealed  by  60  V., 
c.  50  8.  21. 

*  1255.    Repealed   by   60    V., 
c.  50  8.  21 

*1256.  'Repealed    by  60    V., 
c.  60,  s.  21. 
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TITLE  FOURTH. 


OF  MARRIAGE  COVENANTS  AND  OF  THE  EFFECT  OF 
MAKRIAGE  UPON  THE  PROPERTY  OF  THE 

"     CONSORTS. 


CHAPTER  FIRST. 

GENBBAL  PROVISIONS. 

1257.  All  kinds  of  agree- 
ments may  be  lawfully  made 
in  contracts  of  marriage,  even 
those  which,  in  any  other  act 
inter  vivos,  would  be  void ;  such 
as  the  renunciation  of  succes- 
sions which  have  not  yet  de- 
volved, the  gift  of  future 
property,  the  conventional 
appointment  of  an  heir,  and 
other   disposition  sin  contem  - 

Slation  of  death.— G.  JN.  13°' » 
!.  C.  1413. 

1258.  All  covenants  con- 
trary to  public  order  or  to  good 
morals,  or  forbidden  by  any 
prohibitory  law,  are,  however, 
excepted  from  the  above  rule.- 
C  N  1387  ;  C.  C.  13,  1384. 

1259.  Thus  the  consorts  can- 
not derogate  from  the  rights  In- 
cident to  the  authority  of  the 
husband  over  the  persons  of 
the  wife  and  the  children,  or 
belonging  to  the  husband  as 
the   head  of  the   conjugal  as- 


sociation, nor  from  the  rights 
conferred  upon  the  consorts 
by  the  title  of  Paternal 
Authority  and  the  title  of  Min- 
ority, Tutorship  and  Emanci- 
pation in  the  Present  code.- 
6.  N.  1388 ;  C.  C.  1384. 

1260.  If  no  covenants  have 
been  made,  or  if  the l  contrary 
have  not  been  stipulated,  the 
consorts  are  presumed  to  have 
intended  tcTsSbject  themselves 
to  the  general  laws  and  customs 


of  the  country,  and  particularly 
to  the  legal  community  of 
property,  and  to  the  customary 
or  legal  dower  in  favor  of  the 
wife  and  of  the  children  to  be 
born  of  their  marriage. 

From  the  moment  of  the 
celebration  of  marriage,  these 
presumed  agreements  become 
irrevocably  the  law  between 
the  parties,  and  can  no  longer 
be   revoked   or  altered.— C.  N. 

1393. 

1261.  In  the  case  of  the 
preceding  article,  the  com- 
munity is  established  and 
governed  in  accordance  with 
the  rules  set  forth  in  the  second 
chapter,  and  those  relating  to 
dower  are  laid  do*n  in  the 
third   chapter   in   the   present 

title. 

1262.  Community  of  prop- 
erty, which  the  consorts  are  free 
to  exclude  by  stipulation,  may 
be  altered  or  modified  at  pleas- 
ure, by  their  contract  of  mar- 
riage, and  is  called,  in  such 
case,  conventional  community, 
the  principal  rules  concerning 
which  are  contained  in  the 
second  chapter  of  this  title. 

1263.  Legal    or    customary- 
dower,    which   the  parties  are 
likewise  at  liberty  to  exclude, 
may  also  be  altered  or  modified 
at  pleasure,  by  the  contract  of 
marriage,  and  is  called  in  such 
case,   prefixed  or  conventional 
dower,  the  most  ordinary  rules 
concerning  which  are  contained 
in  the  first  section  of  the  third 
chapter  of  this  title. 
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1204.  All  marriage  coven- 
ants must  be  made  In  notarial 
form,  and  before  the  solemniz- 
ing of  marriage,  upon  which 
they  are  conditional. 

Contracts  of  marriage  made 
in  certain  localities,  for  which 
an  exception  has  been  created 
by  special  laws,  are  exempted 
from  the  necessity  of  being  in 
notarial  form.— C.  N.  1&J4. 

1265.  After  marriage,  the 
mirriage  covenants  contained 
in  the  contract  cannot  be  alter- 
ed, (even  bv  the  donation  of 
usufruct,  which  is  abolished,) 
nor  can  the  consorts  in  any  other 
manner  confer  bneflts  inter 
vivos  upon  each  other,  .except 
in  conformity  with  the  provi- 
sions' of  the  law,  under  which 
a  husband  may,  subject  to 
certain  conditions  and  restric- 
tions, insure  his  life  for  his 
wife  and  children.— R.  S.  Q. 
58001 ;  C.  N.  1896 ;  C.  C.  770. 

1260.  Alterations  made  in 
marriage  covenants,  before  the 
celebration  of  the  marriage, 
must  on  pain  of  nullity  De 
established  by  act  in  notarial 
form,  in  the  presence,  and  with 
the  consent,  of  all  such  parties 
to  the  first  contract  as  are  in- 
terested in  such  alterations.— 
C.  N.  1396,  1397. 

1267.  Minors  capable  of  con- 
tracting marriage,  may  validly 
make,  in  favor  of  their  future 
con  sort  8  or  children,  ail  such 
agreements  or  gifts  as  the  con- 
tract admits  of,  provided  they 
are  assisted  by  their  tutors,  if 
they  have  any,  and  by  the  other 
persons  whose  consent  is  neces- 
sary to  the  validity  of  the  mar- 
riage ;  the  benefits  which  they 
confer  in  such  contracts  upon 
third  parties  are  subject  to  the 


rules  which  apply  to  minors  in 
general.— C.  N.  1398 ;  C,  C.  763, 
1000. 


CHAPTER  SECOND. 

OF  COMMUNITY  OF  PROPERTY. 

1268.  There  are  two  kinds 
of  community  of  property: 
legal  community,  the  rules  gov- 
erning wbicli  are  contained  in 
the  first  section  of  this  chapter, 
and  conventional  community, 
the  principal  and  most  usual 
conditions  of  which  are  de- 
clared in  the  second  section  of 
the  same  chapter. 

1269.  Community,  whether 
legal  or  conventional,  com- 
mences from  the  day  the  mar- 
riage is  solemnized  ;  the  parties 
cannot  stipulate  that  it  shall 
commence  at  any  other  period. 
-C.  N.  1399. 

SECTION  I. 

Of  Legal  Community. 

1270.  Legal  community  is 
that  which  the  law,  in  the  ab- 
sence of  stipulation  to  the  con- 
trary, establishes  between  con- 
sorts, by  the  mere  fact  of  their 
marriage,  in  respect  of  certain 
descriptions  of  property,  which 
they  are  presumed  to  have 
intended  to  subject  to  it. 

127 1 .  Legal  community  may 
be  established  bv  the  simple 
declaration  which  the  parties 
make  in  the  contract  of  their 
intention  that  it  shall  exist.  It 
also  takes  place  when  no  men- 
tion is  made  of  it,  when  it  is 
not  expressly  nor  impliedly  ex- 
cluded, and  also  when  there  is 
no  marriage  contract.     In  all 


1 R*  S.  Q-  vide  6680  et  »..  as  to  Life  Iosursnoe  by  Husbands  and  Parents. 
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cases  it  is  governed  by  the  rules 
set  forth  in  the  following 
articles.— C.  N.  1400 ;  C.  C.  126U 

§  1.—  What     things      compose 

the  Assets  and  Liabilities 

of  the  Community. 

1272.  The  assets  of  the  com- 
munity consist : 

1.  Of  all  the  moveable  pro- 
perty which  the  consorts  pos- 
sess on  the  day  when  the  mar- 
riage is  solemnized,  and  also  of 
all  the  moveable ,  property 
which  they  acquire  during 
marriage,  or  which  falls  to 
them,  during  that  period,  by 
succession  or  by  gift,  if  the 
donor  or  testator  have  not 
otherwise  provided. 

2.  Of  all  the  fruits,  revenues, 
interests,  and  arrears,  of  what- 
soever nature  they  may  be. 
which  fall  due  or  are  received 
during  the  marriage,  and  arise 
from  property  which  belonged 
to  the  consorts  at  the  time  of 
their  marriage,  or  from  pro- 
perty which  has  accrued  to 
them  during  marriage,  by  any 
title  whatever. 

-3.  Of  all  the  immoveables 
they  acquire  during  the  mar- 
riage.— C.  N.  1401. 

1273.  All  immoveables  are 
deemed  to  be  joint  acquests  of 
the  community,  if  they  be  not 
proved  to  have  belonged  to  one 
of  the  consorts,  or  to  have  been 
in  his  legal  possession,  pre- 
viously to  the  marriage,  or  to 
have  fallen  to  him  subsequent- 
ly by  succession  or  other 
equivalent  title.— C.  N.  1402. 

1274.  Mines  and  quarries 
are  subject  as  regards  com- 
munity, to  the  rules  laid  down 
concerning  them,  in  the  title  Of 
Usufruct^  Use  and  Occupation. 
The  product  of  such  mines 
and  quarries  as  are  opened  dur- 


ing the  marriage,  upon  the 
private  property  of  one  of  the 
consorts,  does  not  fall  into  the 
community ;  but  such  as  were 
opened  and  worked  previously 
to  the  marriage,  may  continue 
to  be  worked  for  the  benefit  of 
the  community.— C.  N.  1403; 
C.  C.  460. 

1275.  The  immoveables 
which  the  consorts  possess  on 
the  day  when  the  marriage  is 
solemnized,  or  which  fall  to 
them  during  the  continuance 
by  succession  or  an  equivalent 
title,  do  not  enter  into  the  com- 
munity. 

Nevertheless,  if  after  the  con- 
tract of  marriage  in  which  com- 
munity is  stipulated,  and  be- 
fore the  marriage  is  solemnized, 
one  of  the  consorts  purchase  an 
immoveable,  the  immoveable 
purchased  in  such  interval,  falls 
into  the  community ;  unless  the 
purchase  has  been  made  in  exe- 
cution of  some  clause  of  the 
contract,  in  which  case  it  is 
regulated  according  to  the 
agreement.— C.  N.  1404. 

1276.  Gifts  by  contract  of 
marriage,  those  which  are  in 
contemplation  of  death  includ- 
ed, gifts  during  marriage  and 
legacies,  made  by  ascendants  of 
one  of  the  consorts,  either  to 
the  consort  entitled  to  inherit 
from  them  or  to  the  other,  are 
deemed,  as  regards  immove- 
ables unless  there  is  an  ex- 
press declaration  to  the  con- 
trary, to  be  made  to  the  consort 
entitled  to  inherit,  and  are  his 
private  property,  as  being  ac- 
quired under  a  title  equivalent 
to  succession. 

The  same  rule  applies  even 
when  the  gif  t  or  the  legacy,  in 
its  terms,  is  made  to  both  con- 
sorts jointly. 

All  gifts  and  legacies  thus 
made  to  the  consorts  jointly,  or 


JfARBTAGE  COVENANTS,   ETC. 


165 


to  one  of  them,  by  others  than 
ascendants,  come  under  the 
contrary  rule,  and  fall  into  the 
community,  unless  they  have 
been  expressly  excluded.*-C.  N. 
1405. 

1277.  Immoveables  aband- 
oned or  ceded  to  one  of  the 
consorts,  by  his  father  or 
mother,  or  any  other  ascendant, 
either  in  satisfaction  of  debts 
due  him  by  the  latter,  or  sub- 
ject to  the  payment  of  the  debts 
due  by  the  donor  to  strangers, 
do  not  fall  into  the  community ; 
saying  compensation  or  indem- 
nity.—C.  N.  1406. 

1278.  Immoveables  acquired 
during  marriage,  in  exchange 
for  others  which  belong  to  one 
of  the  consorts  do  not  enter  into 
the  community,  and  are  substi- 
tuted in  the  place  and  stead  of 
the  immoveables  thus  alien- 
ated; saving  compensation  if 
a  difference  have  oeen  paid. — 
C.  N.  1407. 

1279.  A  purchase  made  dur- 
ing marriage,  under  title  of  licit- 
ation,  or  otherwise,  of  a  portion 
of  an  immoveable,  in  which  one 
of  the  consorts  owned  an  undivi- 
ded share,  does  not  constitute  a 
joint  acquest ;  saving  the  right 
of  the  community  to  be  indem- 
nified for  the  amount  with- 
drawn from  it,  to  make  such 
purchase. 

Where  the  husband,  alone 
and  in  his  own  individual  name, 
acquires  by  purchase  or  by  ad- 
judication, part  or  the  whole  of 
an  immoveable,  in  which  the 
wife  owned  an  undivided  share, 
she  has  the  option,  at  the  dis- 
solution of  the  community, 
either  of  abandoning  the  im- 
moveable to  the  community, 
which  then  becomes  her  debtor 
for  her  share  in  the  price,  or  of 
taking  back  the  immoveable 
and  refunding  to  the  commu- 


nity the  price  of  the  purchase. 
— C.  N.  1408. 

1280.  The  liabilities  of  the 
community  consist  :— 

1.  Of  all  the  moveable  debts 
due  by  the  consorts  on  the  day 
when  the  marriage  was  solem- 
nized, or  by  the  successions 
which  fall  to  them  during  its 
continuance ;  saving  compensa- 
tion for  such  as  are  connected 
with  immoveables  which  are 
the  private  property  of  one  or 
other  of  the  consorts  ; 

2.  Of  the  debts,  whether  of 
capital  sums,  arrears,  or  inter* 
est,  contracted  by  the  husband 
during  the  community,  or  by 
the  wife,  with  the  consent  of 
the  husband  ;  saving  compensa- 
tion in  cases  where  It  is  due ; 

3.  Of  the  arrears  and  interest 
only  of  such  rents  and  debts  as 
are  personal  to  either  of  the 
two  consorts ; 

4.  Of  the  repairs  which  at- 
tach to  the  usufruct  of  such  im- 
moveables as  do  not  fall  into  the 
community; 

5.  Of  the  maintenance  of  the 
consorts,  of  the  education  and 
support  of  the  children,  and  of 
all  the  other  charges  of  mar- 
riage.—C.  N.  1409;  C.  C.  1396 
et  s. 

1281.  The  community  is 
liable  for  the  moveable  debts 
contracted  by  the  wife  before 
marriage,  only  in  so  far  as  they 
are  established  by  an  authentic 
act  anterior  to  the  marriage,  or 
by  an  act  which  before  that 
event  had  acquired  a  certain 
date,  either  bv  means  of  regis- 
tration or  of  the  death  of  one  or 
more  of  its  signers,  or  other 
sufficient  proof  except  in  com- 
mercial matters,  in  which  proof 
may  be  made  according  to  the 
provisions  of  articles  1233,  1234 
and  1235. 

Creditors  of    the  wife,  who 
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claim  under  acts  the  date  of 
which  has  not  been  established 
as  above  stated,  cannot  sue  her 
for  their  payment,  before  the 
dissolution  of  the  community. 
The  husband  who  claims  to 
have  paid  a  debt  of  this  nature, 
for  his  wife,  cannot  demand  re- 
payment of  it  either  from  her 
or  from  her  heirs.— C.  N.  1410  ; 
C.  C.  1225. 

1282.  Debts  due  by  a  suc- 
cession composed  of  moveable 
property  only,  which  has  fallen 
to  the  consorts  during  mar- 
riage, are  entirely  chargeable 
to  the  community.— C.  N.  1411. 

1283.  Debts  due  by  a  suc- 
cession composed  of  immove- 
ables only,  which  falls  to  one 
of  the  consorts  during  mar- 
riage, are  not  chargeable  to  the 
community  ;  saving  the  right 
of  the  creditors  to  be  paid  out 
of  the  immoveables  of  the  suc- 
cession. 

Nevertheless,  if  such  suc- 
cession have  fallen  to  the  hus- 
band, the  creditors  have  a  right 
to  be  paid  either  out  of  his  pri- 
vate property  or  even  out  of 
that  of  the  community  ;  saving, 
in   the  second   case,  the  com- 

Eensation  due  to  the  wife  or 
er  heirs. 

1284.  If  a  succession  com- 
posed of  immoveables  only  have 
fallen  to  the  wife,  and  she  have 
accepted  it  with  the  consent  of 
her  husband,  the  creditors  have 
a  right  to  be  paid  out  of  all  the 

Eroperty  which  belongs  co  her  : 
ut  if  she  have  accepted  it  only 
under  judicial  authorization, 
upon  the  refusal  of  her  hus- 
band, the  creditors,  in  case  the 
property  of  the  succession 
proves  insufficient,  have  no  re- 
course upon  her  other  property 
until  the  dissolution  of  the 
community. -C.  N.  1413  ;  C.  C. 
643. 


1285.  When  a  succession 
which  has  fallen  to  one  of  the 
consorts  consists  partly  of 
moveable  property  and  partly 
of  immoveables,  the  debts  due 
by  such  succession  are  charge- 
able to  the  community  to  the 
extent  only  of  the  portion  of 
the  debts  to  the  payment  of 
which  the  moveable  property  is 
liable  to  contribute,  regard 
being  had  to  the  value  of  such 
property  as  compared  with  that 
of  the  immoveables. 

Such  contributory  portion  is 
determined  according  to  the  in- 
ventory which  the  husband  is 
bound  to  make,  either  in  his 
own  right,  if  the  succession 
concern  him  personally,  or  as 
directing  and  authorizing  the 
actions  of  his  wife,  if  the  suc- 
cession be  one  that  has  fallen 
to  her.— C.  N.  1414. 

1286.  In  the  absence  of  an 
inventory,  and  in  all  cases 
where  tne  omission  to  make 
one  is  prejudicial  to  the  wife, 
she  or  her  heirs  may,  at  the 
dissolution  of  the  community, 
sue  for  lawful  compensation, 
and  even  make  proof,  either  by 
deeds  and  private  writings,  or 
by  witnesses,  and,  if  necessary, 
by  general  rumor,  of  the 
description  and  value  of  the 
moveable  property  not  in- 
ventoried.—C.  N.  1415. 

12S7.  The  provisions  of 
article  1285  do  not  deprive  the 
creditors  of  a  succession  com- 
posed partly  of  moveable  pro- 
perty, and  partly  of  immove- 
ables of  their  right  to  be  paid 
out  of  the  property  of  the  com- 
munity, whether  the  succes- 
sion has  accrued  to  the  hus- 
band, or  has  fallen  to  the  wife 
and  has  been  accepted  by  her 
with  the  consent  of  her  hus- 
band ;  the  whole,  subject  to  the 
respective  compensations. 
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The  same  rule  applies  if  the 
succession  have  been  accepted 
by  the  wife  under  judicial 
authorization  only,  and  the 
moveable  property  belonging  to 
it  have,  nevertheless,  been 
mixed  up  with  those  of  the 
community  without  a  previous 
inventory.  — C.  N.  1416. 

1288.  If  the  succession  have 
been  accepted  by  the  wife  un- 
der judicial  authorization  only, 
upon  the  refusal  of  the  hus- 
band, and  an  inventory  have 
been  made,  the  creditors  can 
sue  for  their  payment,  only  out 
of  the  property,  whether  move- 
able or  immoveable,  of  such 
succession,  and,  if  it  should 
prove  insufficient,  they  must 
for  the  remainder  await  the 
dissolution  of  the  community. 
C.  N.  1417. 

1289.  The  rules  established 
by  article  1282  and  the  articles 
which  follow  it,  govern  the 
debts  attached  to  a  gift,  as  well 
as  those  which  attach  to  a  suc- 
cession.—C.  N.  1418. 

12QO.  The  creditors  have  a 
right  to  be  paid  the  debts  con- 
tracted by  the  wife,  with  the 
consent  of  the  husband,  either 
out  of  the  property  of  the  com- 
munity, or  out  of  that  of  the 
husband  or  of  the  wife  ;  saving 
the  compensation  due  to  the 
community,  or  the  indemnity 
due  to  the  husband.— C.  N.  1419, 
1426. 

1291.  All  debts  which  the 
wife  contracts,  only  in  virtue 
of  a  general  or  special  power  of 
attorney  from  her  husband,  are 
chargeable  to  the  community  ; 
and  the  creditors  cannot 
prosecute  their  payment  either 
against  the  wife  or  against  her 
personal  property.— C.  N.  1420. 


§  2.-0/  the  Administration  of 
*    the  Community  and  of  the  . 
effect  of  the  acts  of  either  con- 
sort,  in  relation  to  the  con- 
jugal association. 

1292.  The  husband  alone 
administers  the  property  of  the 
community.  He  may  sell, 
alienate,  or  hypothecate  it 
without  the  concurrence  of  his 
wife. 

He  may  even  alone  dispose  of 
it,  either  by  gifts  or  otherwise 
inter  vivos,  provided  it  is  in 
favor  of  persons  who  are  legally 
capable,  and  without  fraud.— 
C.  N.  1421, 1422  ;  C.  G.  205,  602, 
1383. 

1293.  One  consort  cannot, 
to  the  prejudice  of  the  other, 
bequeath  more  than  his  share 
in  the  community. 

The  bequest  of  an  object 
belonging  to  the  community  is 
subject  to  the  rules  which  ap- 
ply to  the  bequest  of  a  thing  of 
which  the  testator  is  only  part 
owner. 

If  the  thing  have  fallen  into 
the  share  of  the  testator  and 
be  found  in  his  succession  the 
legatee  has  a  right  to  1  he  whole 
of  it.-C.  N.  1423  ;  C.  C.  882,  883. 

1294.  Pecuniary  condemna- 
tions, incurred  by  the  husband 
for  criminal  offences  or  misde- 
meanors, may  be  recovered  out 
of  the  property  of  the  commun- 
ity. Those  incurred  by  the  wife 
can  be  recovered  only  out  of 
her  property,  and  after  the 
dissolution  of  the  community. 
-C-  N.  1424. 

1295.  The  criminal  condem- 
nation, of  one  of  the  consorts, 
which  causes  civil  death,  affects 
only  his  share  in  the  commun- 
ity and  his  private  property. — 
C.N.  1425;  C.  C.  35. 

1296.  Acts  done  by  the  wife 
without  the  consent  of  her  hus- 
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band,  even  when  she  is  judi- 
cially authorized,  do  not  affect 
the  property  of  the  community 
beyond  the  amount  of  the 
benefit  it  derives  from  them, 
unless  she  contracts  as  a  public 
trader,  and  for  the  purposes  of 
her  trade.— C.  N.  1426;  C.  C. 
170. 

1207.  A  wife  cannot  without 
judicial  authorization,  obligate 
herself  nor  bind  the  property  of 
the  community,  even  for   the 

Surpose  of  releasing  her  hu«<- 
and  from  prison,  or  of  estab- 
lishing their  common  children, 
in  the  case  of  his  absence.— C.N. 
1427 ;  C.  C.  187  et.  s. 

1298.— The  husband  has  the 
administration  of  all  the  private 
property  of  his  wife. 

He  may  exercise,  alone,  all 
the  moveable  and  possessory 
actions  which  belong  to  his 
wife. 

He  cannot,  without  her  con- 
sent, dispose  of  the  immove- 
ables which  belong  to  her. 

He  is  responsible  for  all  de- 
teriorations which  his  wife's 
private  property  may  suffer  for 
want  of  conservatory  acts. — 
C.  N.  1428  •  C.  C.  692,  1393, 1394. 

1209.  Leases  of  the  wife's 
property,  made  by  her  husband 
alone,  cannot  exceed  nine  years; 
she  is  not  bound,  after  the  dis- 
solution of  the  community,  to 
maintain  those  which  have 
been  made  for  a  longer  term.— 
C.  N.  1429. 

1300.  Leases  of  property  of 
the  wife,  for  nine  years  or  for  a 
shorter  term,  which  have  been 
made  or  renewed  by  the  hus- 
band alone  more  than  a  year  in 
advance  of  the  expiration  of 
the  pending  lease,  do  not  bind 
the  wife,  unless  they  come  into 
operation  before  the  dissolution 
of  the  community.— C.  N .  1430. 

1301.  A   wife   cannot  bind 


herself  either  with  or  for  her 
husband,  otherwise  than  as 
being  common  as  to  property  ; 
any  such  obligation  contracted 
by  her  in  any  other  quality  is 
void  and  of  no  effect.— C.  N. 
1431 ;  C.  C.  1374. 

1302.  A  husband  who  con- 
tracts obligations  for  the  indi- 
vidual affairs  of  his  wife  has  a 
recourse  against  her  property 
in  order  to  obtain  the  reim- 
bursement of  what  he  is  obliged 
to  pay  by  reason  of  such  obliga- 
tions.—C.  N.  1432  ;  C.  C.  1366. 

1303  If  an  immoveable  or 
other  object  belonging  ex- 
clusively to  one  of  the  con- 
sorts be  sold,  and  the  price 
of  it  be  paid  into  the  com- 
munity and  be  not  invested 
in  replacement,  or  if  the  com- 
munity receive  any  other  thing 
which  belongs  exclusively  to 
one  of  the  consorts,  such  con- 
sort has  a  right  to  pretake  such 
price  or  the  value  of  the  thing 
which  has  thus  fallen  into  the 
community.— C.  N.  1433. 

1304.  If,  on  the  contrary, 
moneys  have  been  withdrawn 
from  the  community  and  have 
been  used  to  improve  or  to  free 
from  incumbrance  an  immove- 
able belonging  to  one  of  the 
consorts,  or  have  been  applied 
to  the  payment  of  his  individual 
debts,  or  for  his  exclusive  bene- 
fit, the  other  consort  has  a  right 
to  pretake  by  way  of  compensa- 
tion, out  of  the  property  of  the 
community,  a  sum  equal  to  the 
moneys  thus  appropriated. — 
C.  M .  1433  ;  C.  C.  1156,  s.  5. 

1305.  The  replacement  is 
perfect,  as  regards  the  husband, 
whenever,  at  the  time,  he  de- 
clares that  he  makes  the  pur- 
chase with  money  arising  from 
the  alienation  of  an  immove- 
able which  belonged  to  himself 
alone,  or  for  the  purpose  of  re- 
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placing    such    immoveable.  — 
C.  N.  1434. 

1306.  The  declaration  of  the 
husband,  that  the  purchase  is 
made  with  moneys  arising  from 
an  immoveable  sold  by  his  wife, 
and  for  the  purpose  of  replacing 
it,  is  not  sufficient,  if  such  re- 
placement have  not  been  form- 
ally accepted  by  the  wife,  ei- 
ther by  the  deed  of  purchase 
itself,  or  by  some  other  subse- 
quent act  made  before  the  dis- 
solution of  the  community.— 
C.  N.  1435. 

1307.  The  compensation  for 
the  price  of  an  immoveable  be- 
longing to  the  husband  can  be 
claimed  only  out  of  the  mass  of 
the  community ;  that  for  the 
price  of  an  immoveable  belong- 
ing to  the  wife,  may  be  claimed 
out  of  the  private  property  of 
the  husband,  if  the  property  of 
the  community  prove  insuffi- 
cient. 

In  all  cases,  such  compensa- 
tion consists  in  the  price  brought 
by  the  sale  and  not  in  the  real 
or  conventional  value  of  the 
immoveable  sold.-- C.  N.  1436. 

1308.  If  the  consorts  have 
jointly  benefited  their  common 
child,  without  mentioning  the 
proportion  in  which  they  each 
intended  to  contribute,  they  are 
deemed  to  have  intended  to 
contribute  equally,  whether 
such  benefit  has  been  furnished 
or  promised  out  of  the  effects 
of  the  community,  or  out  of  the 
private  property  of  one  of  the 
consorts ;  in  the  latter  case, 
such  consort  has  a  right  to  be 
indemnified  out  of  the  property 
of  the  other,  for  one  half  of 
what  he  has  so  furnished,  re- 
gard being  had  to  the  value 
which  the  object  given  had  at 
the  time  of  the  gift.— C.  N. 
1438. 

1309.  Any  benefit  conferred 


by  the  husband  alone  upon  a 
common  child  is  chargeable  to 
the  community,  and  if  the  wife 
accept  the  community  she  bears 
one  half,  unless  the  husband 
has  declared  expressly  that  he 
charged  himself  with  the  whole 
or  with  more  than  the  half  of 
such  benefit.— C.  N.  1439. 

§  3.— Of  the  Dissolution  of  the 
Community  and  of  its  Con- 
tinuation in  certain  cases, 

l.—Of  the  Dissolution   of  the 
Community. 

1310.  The  community  is  dis- 
solved : 

1.  By  natural  death  ; 

2.  By  civil  death ; 

3.  By  separation  from  bed  and 
board ; 

4.  By  separation  of  property  ; 

5.  By  the  absence  of  one  of 
the  consorts  in  the  cases  and 
within  the  restriction  set  forth 
in  articles  109  and  110.— C.  N. 
1441 ;  C.  C.  36,  208,  209. 

1311.  Separation  of  property 
can  only  be  obtained  judicially, 
when  the  interests  of  the  wife 
are  imperiled  and  the  disordered 
state  of  the  husband's  affairs 
gives  reason  to  fear  that  his 
property  will  not  be  sufficient 
to  satisfy  what  the  wife  has  a 
right  to  receive  or  to  get  back. 

All  voluntary  separations  are 
null  (60  V.,  c."50,  s.  22).— C.  N. 
1443  ;  C.  C.  P.  1090  et  s. 

1312.  Separation  of  prop- 
erty, although  judicially  order- 
ed, has  no  effect,  so  long  as  it 
has  not  been  carried  into  execu- 
tion in  the  manner  stated  in  the 
Code  of  Civil  Procedure.  (60  V., 
c.  50,  s.  23.)-C.  N.  1444  ;  C.  C.  P. 
1098. 

1313.  The  judgment  of  sep- 
aration as  to  property  must  oe 
inscribed  in  the  manner  pre- 
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scribed  in  the  Code  of  Civil  Pro- 
cedure. (60  V.,  c.  50,  s.  24.)— 
C.  N.  1145;  C.  C.  P.  1097. 

1314.  The  judgment  which 
declares  the  separation  of  prop- 
erty has  a  retroactive  effect  to 
the  day  of  the  institution  of  the 
action.— C.  N.  1445. 

1314a.  The  wife  who  sues 
for  separation  may  accept  or 
renounce  the  community,  ac- 
cording to  circumstances,  and 
if  the  husband  fails  to  make  an 
inventory,  she  may,  upon  being 
authorized,  have  one  made,  if 
she  has  not  renounced. 

If  she  accepts,  the  partition  is 
effected  in  trie  manner  provid- 
ed in  the  title  Of  Marriage 
Covenants.— GO  V.  cap.  50  s.  25. 

13146.  The  wife's  renunci- 
ation of  the  community  must 
be  registered  in  the  registry 
office  of  the  division  in  which 
the  husband  was  domiciled  at 
the  time  when  the  suit  was 
brought,  or,  if  the  husband  was 
not  then  domiciled  in  the  pro- 
vince, in  the  registry  office  of 
the  division  in  which  the  con- 
sorts had  their  last  common 
domicile  before  the  institution 
of  the  action.— Ibid. 

1314c.  When  the  reprises  of 
the  wife  consist  of  moveable 
property,  the  husband  may 
oblige  her  to  invest  the  pro- 
ceeds thereof,  or  a  portion  of 
the  same,  in  the  purchase  of 
immoveables. — Ibid. 

1314a*.  If  the  husband  gives 
up  immoveables  to  his  wife  in 
payment  of  her  reprises,  she 
must  apply  for  and  obtain  a 
judgment  of  confirmation  of  the 
deed  by  which  he  does  so,  ac- 
cording to  the  formalities  pre- 
scribed in  the  Code  of  Civil 
Procedure. — Ibid. 

1314e.  If  the  amount  at 
which  the  rights  of  the  wife 
have  been   determined  is  not 


voluntarily  paid,  execution  may 
be  enforced  as  in  ordinary 
cases. 

Nevertheless,  the  husband 
may  compel  the  wife  to  receive 
immoveables  in  payment,  at  a 
valuation  by  experts,  provided 
such  immoveables  are  available 
and  do  not  prejudice  her  in- 
terests.— Ibid. 

1315.  The  separation  can  be 
demanded  only  by  the  wife 
herself ;  her  creditors  cannot 
demand  it,  even  with  her  con- 
sent. 

Nevertheless,  in  the  case  of 
insolvency  of  tne  husband,  they 
may  exercise  the  rights  of  their 
debtor,  to  the  extent  of  the 
amounts  due  them. — C.  N.  1446  ; 
C.  C.  1031 ;  C.  C.  P.  1004. 

1316.  The  creditors  of  the 
husband  may  adopt  proceedings 
against  a  separation  of  property 
which  has  been  pronounced,  or 
even  executed  in  fraud  of  their 
rights ;  they  may  even  inter- 
vene in  the  suit  in  which  it  is 
demanded  in  order  to  contest 
it.-C.  N.  1447. 

1317.  The  wife  who  has 
obtained  a  separation  of  prop- 
erty must  contribute  in  propor- 
tion to  her  means  and  to  those 
of  her  husband,  to  the  expenses 
of  the  household  as  well  as  to 
those  of  the  education  of  their 
common  children.  She  must 
bear  these  expenses  alone  if 
nothing  remain  to  the  husband. 
-C.  N.  1448 ;  C.  C.  1423. 

1318.  The  wife,  when  separ- 
ated either  from  bed  and  board 
or  as  to  property  only,  regains 
the  uncontrolled  administra- 
tion of  her  property.  She  may 
dispose  of  and  alienate  her 
moveable  property.  She  can- 
not alienate  her  immoveables 
without  the  consent  of  her 
husband  or,  upon  his  refusal, 
without  being  judicially  author- 
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ized.— C.  N.  217,  219, 1440 ;  C.  C. 
177  et  s.,  210,  1422,  1424. 

1319.  The  husband  is  not 
responsible  for  the  omission  to 
invest  the  price  of,  or  to  re- 
place the  immoveable  alienated 
by  his  wife  under  judicial 
authorization,  unless  he  has 
been  a  party  to  the  contract,  or 
unless  the  moneys  are  proved 
to  have  been  received  by  him, 
or  to  have  accrued  to  his  bene- 
fit. 

He  is  answerable  for  the 
omission  to  invest  or  to  replace, 
if  the  sale  have  been  made  in 
his  presence  and  with  his  con- 
sent.—C.  N.  1430. 

1320.  Community  dissolved 
by  separation  from  bed  and 
board,  or  by  separation  of  pro- 
perty only,  may  be  re-establish- 
ed, with  the  consent  of  the 
parties.  In  the  first  case,  the 
return  of  the  wife  into  the 
house  of  the  husband  legally 
effects  such  re-establishment ; 
in  the  second  case,  it  can  only 
be  effected  by  an  act  passed  be- 
fore notaries  as  an  original,  a 
copy  of  which  is  deposited  in 
the  office  of  the  prothonotary  of 
the  court  which  rendered  the 
judgment  of  separation,  and  is 
joined  to  the  record  in  the 
case  ;  and  mention  of  such  de- 
posit must  be  made  in  the 
register,  at  the  end  of  such 
judgment,  as  also  upon  the  list 
whereon  the  separation  is  in- 
scribed pursuant  to  article  1313. 
— C.  N.  1451 ;  C.  C.  217. 

1321.  In  the  case  of  the  pre- 
ceding article,  the  community 
so  re-established  resumes  its 
effect  from  the  day  of  the  mar- 
riage ;  things  are  replaced  in 
the  same  condition  as  if  there 
had  been  no  separation  ;  with- 
out prejudice,  however,  to  such 
acts  as  the  wife  may  have  done 


in  the  interval,  in  conformity 
with  article  1318. 

Every  agreement  by  which 
the  consorts  re-establish  their 
community  upon  conditions  dif- 
ferent from  those  by  which  it 
was  previously  governed,  is 
void.-C.  N.  1451. 

1322.  The  dissolution  of  the 
community  effected  by  separ- 
ation, either  from  bed  and 
board  or  as  to  property  only, 
does  not  give  rise  to  the  rights 
of  survivorship  of  the  wife,  un- 
less the  contrary  has  been  ex- 
pressly stipulated  in  the  con- 
tract of  marriage.— C.  N.  1452  ; 
C.  C.  208,  1404,  1438. 

ii.— Of  the  Continuation  of  the 
Community. 

[Articles  1323  to  1537,  both 
inclusive,  are  replaced  by  arti- 
cles 1323  to  1332,  as  follows]  ; 

1328.  After  the  dissolution 
of  the  community  by  death  and 
in  the  absence  of  any  will  to 
the  contrary,  the  surviving  con- 
sort has  the  enjoyment  of  the 
property  of  the  community 
coming  to  their  children  from 
the  deceased  consort;  surh 
usufruct  lasts  as  to  each  child 
until  he  is  of  the  age  of  eighteen 
years,  or  until  he  is  emanci- 
pated. 

1324.  The  obligations  incur- 
red by  this  enjoyment  are  :— 

1.  Those  to  which  usufructu- 
aries are  held. 

2.  The  food,  maintenance  and 
education  of  the  children,  ac- 
cording to  their  fortune. 

3.  The  payment  of  arrears  or 
interest  on  capital. 

4.  The  funeral  expenses,  and 
those  of  the  last  illness  of  the 
predeceased  consort. 

1325.  This  enjoyment  ceases 
in  the  event  of  a  second  mar- 
riage. 


172 


MARRIAGE   COVENANTS,  ETC. 


1326.  It  does  not  extend  to 
the  property  given  or  bequeath- 
ed upon  the  express  condition 
that  the  father  and  mother 
shall  not  enjoy  it. 

1327.  Within  the  three 
months  next  after  the  decease 
of  one  of  the  consorts,  the  sur- 
vivor is  obliged  to  make  an  in- 
ventory of  the  common  pro- 
perty and  effects. 

1328.  The  inventory  must 
be  authentic,  be  made  in  the 
presence  of  a  person  qualified 
co  contest,  and  be  judicially 
closed  within  three  months 
after  its  completion. 

1329.  The  survivor,  upon 
petition  presented  to  a  judge  of 
the  Superior  Court  within  the 
delay  fixed  by  Article  1327,  may, 
in  the  discretion  of  the  judgj, 
obtain  an  enlargement  of  the 
said  delay. 

1330.  The  want  of  an  in- 
ventory within  the  delay  men- 
tioned causes  the  surviving 
consort  to  lose  the  enjoyment 
of  the  revenue  of  his  minor 
children. 

1331.  The  subrogate  tutor, 
who  has  not  compelled  the  sur- 
vivor to  make  an  inventory 
within  the  delays,  is  jointly 
and  severally  responsible  with 
him  for  all  the  condemnations 
that  may  be  pronounced  in 
favour  or  the  minors. 

1332.  The  subrogate  tutor 
may  demand  that  the  usufruct 
by  the  surviving  consort  do 
cease  if  the  latter  does  not  ful- 
fil the  above  obligations  result- 
ing from  his  usufruct. 

In  default  of  the  subrogate 
tutor  so  demanding  that  the 
usufruct  do  cease,  any  relation 
of  the  minor  to  the  degree  of 
cousin  german  inclusive,  may 
demand  the  appointment  of  a 
tutor  ad  hoc  for  the  purpose  of 
prosecuting     such    demand. — 


60  V.,  c.  60.  By  proclamation 
of  the  Lieutenant-Governor  in 
Council,  dated  30th  July,  1897, 
these  new  provisions  became 
effective  on  the  1st  of  Septem- 
ber, 1897,  but  do  not  affect  cases 
pending  at  that  date. 

§  4.-0/  the  Acceptance  of  the 
Community  and  of  the  Re- 
nunciation that  may  be  made 
thereof  with  the  conditions 
relative  thereto. 

1338.  After  the  dissolution 
of  the  community,  the  wife  or 
her  heirs  or  legal  representa- 
tives, have  a  right  either  to  ac- 
cept or  renounce  it ;  any  agree- 
ment to  the  contrary  is  void. 
C.  N.  1453. 

1339.  A  wife  who  has  inter- 
meddled with  the  property,  can- 
not renounce  the  community. 

Acts  of  mere  administration 
or  of  a  conservatory  nature  do 
not  constitute  intermeddling. — 
C.  N.  1454. 

1340.  A  wife  of  full  age  who 
has  once  assumed  the  quality 
of  common  as  to  property,  can 
no  longer  renounce  it,  nor  be 
relieved  from  such  quality,  un- 
less there  has  been  fraud  on  the 
part  of  the  heirs  of  the  hus- 
band.—C.  N.  1455. 

1341.  If  the  wife  be  under 
age,  she  cannot  accept  the  com- 
munity without  the  assistance 
of  her  curator,  and  the  authori* 
zation  of  a  judge,  upon  the  ad- 
vice of  a  family  council ;  when 
made  with  these  formalities, 
the  acceptance  is  irrevocable, 
and  has  the  same  effect  as  if  the 
wife  had  been  of  age.— C.C.  314,  - 
317,  322. 

1342.  The  wife  surviving 
her  husband  must,  within  three 
months  from  his  death,  cause 
a  faithful  and  correct  inventory 
of  all  the  property  of  the  com- 
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m unity   to   be    made     in    the 

Eresence   of   the  heirs    of   the 
usband,  or  after  having  duly 
summoned  them. 

This  inventory  must  be  made 
in  notarial  form,  as  an  original, 
and  be  judicially  closed  in  the 
manner  required  by  article  1324 
in  order  to  prevent  the  continu- 
ation of  the  community. — C.  N. 
1456 ;  C.  C.  P.  1387  et.  a.  1398.1 

1343.  The  wife  may,  how- 
ever, renounce  the  community, 
without  making  an  inventory, 
in  the  following  cases :  when 
the  dissolution  takes  place  dur- 
ing the  lifetime  of  the  husband; 
when  the  heirs  of  the  latter  are 
in  possession  of  all  the  prop- 
erty ;  when  an  inventory  has 
been  made  at  their  instance  or 
one  has  been  made  shortly  be- 
fore the  death  of  the  husband  ; 
when  a  general  seizure  and  sale 
of  the  property  of  the  commun- 
ity have  been  recently  made,  or 
when  it  has  been  established  by 
an  official  return,  that  none  ex- 
isted. 

1344.  Besides  the  three 
months  allowed  the  wife  to 
make  the  inventory,  she  has,  in 
order  to  deliberate  upon  her  ac- 
ceptance or  repudiation,  a  delay 
of  forty  days,  which  commence 
to  run  from  the  expiration  of 
the  three  months,  or  from  the 
closing  of  the  inventory,  if  it 
have  been  completed  within  the 
three  months.— C.  N.  795,  1457  ; 
C.  C.  177,  s,  1, 178. 

1845.  Within  these  delays 
of  three  months  and  forty  days, 
the  wife  must  make  her  renun- 
ciation, by  means  of  an  act  in 
notarial  form,  or  of  a  judicial 
declaration,  which  the  court 
orders  to  be  recorded.— C.  N. 
1457. 


!  1346.  The  wife  who  is  sued 
as  being  in  community,  may 
nevertheless,  according  to  cir- 
cumstances, obtain  from  the 
court  an  extension  of  the  de- 
lays established  by  the  fore- 
going articles.— C.  w.  1458. 

1847.  The  wife  who  has 
neither  made  an  inventory  nor 
renounced  within  the  delays 
above  prescribed  or  granted,  is 
not  therefor  precluded  from  do- 
ing so  ;  she  is  on  the  contrary 
allowed  to  do  so,  so  long  as  she 
has  not  intermeddled  or  has  not 
acted  as  being  in  community ; 
but  she  can  be  sued  as  being  in 
community  so  long  as  she  has 
not  renounced,  and  me  is  liable 
for  the  costs  incurred  against 
her  up  to  the  time  of  such  re- 
nunciation.— C.  N.  1459;  C.  C. 
1339. 

1848.  The  widow  who  has 
abstracted  or  concealed  any  of 
the  effects  of  the  community  is 
declared  to  be  in  community, 
notwithstanding  her  renuncia- 
tion ;  the  same  rule  applies  to 
her  heirs.-C.  N.  1460 ;  C.  C. 
1364. 

1340.  If  the  widow  dies  be- 
fore the  expiration  of  the  three 
months,  without  having  made 
or  completed  the  inventory,  her 
heirs  nave,  in  order  to  make 
and  complete  it,  a  further  delay 
of  three  months,  reckoning 
from  her  death,  and  of  forty 
days  after  the  closing  of  the 
inventory,  in  order  to  deliber- 
ate. 

If  the  widow  die  after  com- 
pleting the  inventory,  her  heirs 
nave,  in  order  to  deliberate,  a 
fresh  delay  of  forty  days  from 
her  death. 

They  may  moreover  in  all 
cases  renounce  the  community, 


1  As  to  blosing  of  the  inventory,  see  now  0. 0. 1328. 
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according  to  the  forms  estab- 
lished with  regard  to  the  wife, 
and  articles  1346  and  1347  are 
applicable  to  them.— C.  N.  1461. 

1350.  The  provisions  of  ar- 
ticle 1342  and  of  those  which 
follow  it  apply  to  the  wives  of 
individuals  who  are  civilly  dead, 
commencing  from  the  moment 
at  which  civil  death  took  place. 
— C.  N.  1462  ;  C.  C.  1310,  s.  2. 

1851.  The  creditors  of  the 
wife  may  impugn  the  renuncia- 
tion which  she  or  her  heirs  may 
have  made  in  fraud  of  their 
claims  and  may  accept  the 
community  in  their  own  right. 

In  such  case,  the  renunciation 
is  annulled  only  in  favor  of  the 
creditors  and  to  the  extent  of 
the  amount  of  their  claims.  It 
is  not  annulled  in  favor  of  the 
wife  or  of  her  heirs  who  have 
renounced.— C.  N.  1464  ;  C.  C. 
1031  et  s. 

1352.  The  widow,  whether 
she  accepts  or  renounces,  has 
a  right,  during  the  delays 
which  are  prescribed  or  allowed 
her  in  oraer  to  make  the  in- 
ventory and  to  deliberate,  to 
sustain  herself  and  her  domes- 
tics, upon  the  provisions  then 
existing,  and  in  default  of  these 
by  me%ns  of  loans  obtained  on 
account  of  the  community,  sub- 
ject to  the  condition  of  making 
a  moderate  use  thereof. 

She  owes  no  rent  for  her  oc- 
cupation, during  these  delays, 
of  the  house  in  which  she  re- 
mains after  the  death  of  her 
husband  whether  such  house 
belongs  to  the  community  or  to 
the  heirs  of  the  husband,  or  is 
held  under  lease ;  in  the  last 
case,  the  wife  does  not  contri- 
bute to  the  payment  of  the  rent 
during  these  delays  but  it  is 
taken  out  of  the  mass. — C.  N. 
1465  ;  C.  C.  1383. 

1858.  When  the  community 


is  dissolved  by  the  previous 
death  of  the  wife,  her  heirs  may 
renounce  it  within  the  delays 
and  according  to  the  forms  pre- 
scribed by  law  with  regard  to 
the  surviving  wife,  saving  that 
they  are  not  obliged  for  that 
purpose  to  make  an  inventory. 
— C.  N.  1466. 

§  5.-0/  the  Partition  of  the 
Community 

1354.  After  the  acceptance 
of  the  community  by  the  wife 
or  her  heirs,  the  assets  are  di- 
vided and  the  liabilities  borne 
in  the  manner  hereinafter  de- 
termined.—C.  N.  1467. 

l.—O/  the  Partition  of  the 
Assets, 

1355.  The  consorts  or  their 
heirs  return  into  the  mass  of 
the  community  all  that  they 
owe  it  by  way  of  compensation 
or  indemnity,  according  to  the 
rules  above  prescribed  in  the 
second  paragraph  of  this  sec- 
tion.—C.  N.  1468. 

1356.  Each  consort  or  his 
heirs  return  likewise  the  sums 
drawn  from  the  community,  or 
the  value  of  the  property  taken 
therefrom  by  such  consort,  in 
order  to  endow  a  child  of  an- 
other marriage,  or  to  endow 
personally  their  common  child. 
— C.  N.  1469. 

1357.  Out  of  the  mass  of  the 
community  each  consort  or  his 
heirs  pretake : 

1.  Such  of  his  private  prop- 
erty as  did  not  enter  into  the 
community,  if  it  exist  in  kind 
or  such  property  as  has  been  ac- 
quired in  replacement  of  it ; 

2.  The  price  of  such  of  his  im- 
moveables as  have  been  alien- 
ated during  the  community  and 
have  not  been  replaced  ; 
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3.  The  indemnities  due  him 
by  the  community.— C.  N.  1470. 

1858.  The  pretakings  of  the 
wife  take  precedence  of  those 
of  the  husband.  They  are  ef- 
fected, as  regards  such  property 
as  no  longer  exists  in  Kind, 
first  upon  the  ready  money, 
next  upon  the  moveable  prop- 
erty, and  subsidiarily  upon  the 
immoveables  of  the  community; 
in  the  last  case,  the  choice  of  the 
immoveables  is  left  to  the  wife 
and  to  her  heirs.— C.  N.  1471. 

1359.  The  husband  takes  his 
reprises  only  upon  the  property 
of  the  community. 

The  wife  and  her  heirs,  in 
case  the  community  proves 
Insufficient,  may  exercise  theirs 
upon  the  private  property  of  the 
husband.— C.  N.  1472;  C.  C. 
1307,  1383. 

I860.  The  replacements  and 
compensations  due  by  the  com- 
munity to  the  consorts,  and  the 
compensations  and  indemnities 
due  by  them  to  the  community, 
bear  interests  by  law,  from  the 
day  of   its   dissolution.— C.  N. 

ufa 

1361.  After  the  pretakings 
have  been  effected  and  the  debts 
have  been  paid  out  of  the  mass, 
the  remainder  is  divided  equally 
between  the  consorts  or  their 
representatives.— C.  N.  1474. 

1362.  If  the  heirs  of  the  wife 
be  divided,  so  that  some  have 
accepted  and  others  have  re- 
nounced the  community,  those 
who  have  accepted  cannot  take 
out  of  the  property  falling  in 
the  wife's  share  any  more  than 
they  would  have  received  if  all 
had  accepted. 

The  residue  remains  with  the 
husband,  who  is  liable  toward 
the  heirs  who  have  renounced 
for  such  rights  as  the  wife 
might  have  exercised  in  case  of 
renunciation,  but  only  to  the 


extent  of  the  hereditary  share 
of  each  heir  who  has  thus  re- 
nounced.— C.  N.  1475. 

1368.  The  partition  of  the 
community,  in  all  that  regards 
its  forms,  the  licitation  of  im- 
moveables when  there  is  occa- 
sion for  it,  the  effects  of  the 
partition,  the  warranty  which 
results  from  it,  and  the  payment 
of  differences,  is  subject  to  all 
the  rules  established  in  the 
title  Of  successions  for  the 
partition  among  coheirs. — G.  N. 
1476. 

1364.  The  consort  who  has 
abstracted  or  concealed  effects 
belonging  to  the  community, 
forfeits  his  share  of  such  effects. 
— C.  N.  1477  :  C.  C.  1348. 

1365.  After  the  partition 
has  been  effected,  if  one  of  the 
consorts  be  the  personal  cred- 
itor of  the  otht*r,  as  when  the 

Srice  of  a  property  of  the  former 
as  been  applied  to  the  payment 
of  a  personal  debt  of  the  other, 
or  for  any  other  cause,  he  may 
prosecute  his  claim  out  of  the 
share  of  the  community  allotted 
to  his  debtor  or  out  of  the  per- 
sonal property  of  such  debtor. 
— C.  N.  1478. 

1366.  The  personal  claims 
which  the  consorts  may  have  to 
enforce  against  each  other  bear 
interest  only  according  to  the 
ordinary  rules.— C.  N.  1479. 

1367.  Gifts  made  by  one 
consort  to  the  other  are  not 
taken  out  of  the  community, 
but  only  from  the  share  of  the 
donor  therein  or  from  his  pri- 
vate property.— C.  N.  1480. 

1368.  The  mourning  of  the 
wife  is  chargeable  to  the  heirs 
of  her  deceased  husband. 

The  cost  of  such  mourning  is 
to  be  regulated  according  to 
the  fortune  of  the  husband. 

It  is  due  even  to  the  wife  who 
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renounces    the    community.— 
C.  N.  1481. 

ll.—O/  the  Liabilities  of  the 
Community  and  of  the  Con- 
tribution to  the  Debts. 

1369.  The  debts  of  the  com- 
munity are  chargeable  one  half 
to  each  of  the  consorts  or  his 
heirs. 

The  expenses  of  seals,  inven- 
tories, sales  of  moveable  prop- 
erty, liquidation,  licitation  and 
partition  are  included  in  such 
debts. 

1370.  The  wife,  even  though 
she  accepts  the  community,  is 
not  liable  for  its  debts,  either 
toward  her  husband  or  toward 
creditors,  beyond  the  amount 
of  the  benefit  she  derives  from 
it ;  provided  she  has  made  a 
good  and  faithful  inventory 
and  has  rendered  an  account 
both  of  what  is  contained  in 
such  inventory  and  of  what  has 
fallen  to  her  in  the  partition.  -— 
C.  N.  1483. 

1371.  The  husband  is  liable 
toward  the  creditors  for  the 
whole  of  the  debts  of  the  com- 
munity which  were  contracted 
by  himself ;  saving  his  recourse 
against  his  wife  or  her  heirs,  if 
they  accept,  for  the  half  of  such 
debts,  or  for  an  amount  equiva- 
lent to  the  benefit  which  they 
have  derived  from  the  commun- 
ity.-C.  N.  1484. 

1372.  He  is  liable  only  for 
half  of  such  personal  debts  of 
his  wife  as  were  chargeable  to 
the  community,  unless  the 
share  coming  to  the  wife  proves 
insufficient  to  pay  her  half. — 
C.  N.  1485. 

1373.  The  wife  may  be  sued 
for  the  whole  of  the  debts 
which  are  attributable  to  her- 
self and  have  fallen  into  the 
community ;    saving    her     re- 


course against  the  husband  or 
his  heirs,  for  half  of  such  debts, 
if  she  accept,  and  for  the  whole, 
if  she  renounce.— C.  N.  1486  ; 
C.  C.  1382. 

1374.  The  wife  who,  during 
the  community,  binds  herself 
for  or  together  with  her  hus- 
band, even  jointly  and  severally, 
is  held  to  have  done  so  only  in 
her  quality  of  common  as  to 
property  ;  if  she  accept  she  is 
personally  bound  for  her  half 
only  of  the  debt  thus  contract- 
ed, and  she  is  not  at  all  liable 
if  she  renounce,— C.  N.  1487  ; 
C.  C.  1301, 1382. 

1375.  The  wife  who  has  paid 
more  than  her  half  of  a  debt  of 
the  community,  cannot  get 
back  what  she  has  overpaid, 
unless  the  receipt  expresses 
that  what  she  paid  was  for  her 
half  ;  but  she  retains  her  re- 
course against  her  husband  or 
his  heirs.— C.  N.  1488. 

1376.  The  consort  who,  by 
reason  of  the  enforcing  of  a 
hypothec  upon  the  immoveable 
which  has  fallen  to  his  share,  is 
sued  for  the  whole  of  a  debt  of 
the  community,  has  his  legal 
recourse  for  one  half  of  such 
debt  against  the  other  consort 
or  his  heirs.— C.  N.  1489. 

1377.  Notwithstanding  the 
foregoing  provisions,  either  of 
the  copartitioners  may,  by 
the  partition,  be  charged  with 
the  payment  of  a  proportion  of 
the  debts,  other  tnan  half  or 
even  with  the  payment  of  the 
whole.— C.  N.  1490. 

1378.  All  that  has  been  de- 
clared above  in  respect  of  the 
husband  or  of  the  wife  applies 
to  the  heirs  of  either,  and  such 
heirs  exercise  the  same  rights 
and  are  subject  to  the  same 
actions  as  the  consort  whom 
they  represent. — C.  ~N.  1491. 
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§  6.-0/  Renunciation   of   the 
Community  and  of  its  effects. 

1379.  The  wife  who  re- 
nounces, cannot  claim  any 
share  in  the  property  of  the 
community,  not  even  in  the 
moveable  property  she  herself 
brought  into  it.— C.  N.  14J>2. 

1380.  She  may,  however,  re- 
tain the  wearing  apparel  and 
linen  in  use  for  her  own  person, 
exclusive  of  all  other  jewelry 
than  her  wedding  presents. — 
C.  N.  1492. 

1381.  The  wife  who  re- 
nounces has  a  right  to  take 
back. 

1.  The  immoveables  belong- 
ing to  her,  if  they  exist  in  kind, 
or  those  which  have  been  ac- 
quired to  replace  them ; 

2.  The  price  of  her  immove- 
ables which  have  been  alienat- 
ed, and  the  replacement  of 
which  has  not  been  made  and 
accepted  as  mentioned  above  in 
article  1306 ; 

3.  The  indemnities  which 
may  be  due  to  her  from  the 
communitv.— C.  N.  1493. 

1382.  The  wife  who  re- 
nounces is  freed  from  all  con- 
tribution to  the  debts  of  the 
community,  both  as  regards 
her  husband  and  as  regards 
creditors,  even  those  towards 
whom  she  bound  herself  jointly 
and  severally  with  her  hus- 
band. 

She  remains  liable,  however, 
for  debts  which  are  attributable 
to  herself  and  have  fallen  into 
the  community,  saving  in  such 
case,  her  recourse  against  her 
husband  or  his  heirs. — C.  N. 
1494  ;  C.  C.  1373,  1374. 

1383.  She  may  exercise  all 
the  rights  and  reprises  herein- 
above enumerated,  as  well 
against    the    property    of    the 


community  as  against  the  pri- 
vate property  of  her  husband. 
Her  heirs  may  do  the  same, 
except  as  regards  the  pretaking 
of  linen  and  wearing  apparel, 
and  as  regards  lodging  and 
maintenance  during  the  delays 
allowed  for  the  inventory  and 
for  deliberating  ;  which  rights 
are  purely  personal  to  the  sur- 
viving wife.-C.  N.  1495;  C.  C. 
1359. 

SECTION  II. 

Of  Conventional  Community 
and  of  the  most  ordinary 
conditions  which  may  mo- 
dify or  even  exclude  Legal 
Community. 

1384.  The  consorts  may 
modify  the  legal  community  by 
all  kinds  of  agreements,  not 
contrary  to  article  1258  and 
1259. 

The  principal  modifications 
are  those  which  result  from 
stipulating : 

1.  By  way  of  realization,  that 
the  moveable  property  either 
present  or  future,  shall  not 
enter  into  the  community  or 
shall  not  enter  for  part ; 

2.  By  way  of  mobilization, 
that  the  whole  or  a  portion  of 
the  immoveables  present  or 
future  shall  be  included  in  it ; 

3.  That  the  consorts  shall  be 
separately  liable  for  their  debts 
contracted  before  marriage  ; 

4.  That  in  case  of  renuncia- 
tion, the  wife  may  take  back 
from  the.  community,  free  and 
clear  from  all  claims,  whatever 
she  brought  into  it ; 

5.  That  the  survivor  shall 
have  a  preciput  ; 

6.  That  the  consorts  shall 
have  unequal  shares  ; 

7.  That  universal  community, 
or   a   community  by    general 
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title,  shall  exist  between 
them.— C.  N.  1497  ;  C.  C.  1282, 
1413, 1414. 

§  1. — Of  the  Clause  of  Realiza- 
tion. 

1385.  By  the  clause  of  real- 
ization the  parties  exclude 
from  the  community,  either 
wholly  or  in  part,  the  move- 
able property  which  would 
otherwise  fall  into  it. 

When  they  stipulate  that 
they  will  reciprocally  put  into 
the  community  moveable  pro- 
perty to  the  extent  of  a  certain 
sum  or  of  a  determinate  value, 
they  aie,  by  such  stipulation 
alone,  presumed  to  have  re- 
served the  remainder.— C.  N. 
1500 ;  C.  C.  1272,  s.  1,  1435. 

1386.  This  clause  renders 
the  consort  debtor  to  the  com- 
munity for  the  amount  which 
he  promised  to  contribute,  and 
obliges  him  to-  substantiate 
such  contribution.— C.  N.  1501. 

1387.  The  contribution  is 
sufficiently  substantiated,  as 
regards  tne  husband,  by  the 
declaration  made  in  the  con- 
tract of  marriage  that  his 
moveable  property  is  of  a  cer- 
tain value. 

It  is  sufficiently  substanti- 
ated, as  regards  the  wife,  by 
the  discharge  which  the  hus- 
band gives  either  to  her  or  to 
those  who  made  the  endow- 
ment. 

If  such  contribution  be  not 
claimed  within  ten  years  the 
wife  is  presumed  to  have  made 
it ;  saving  the  right  of  proving 
the  contrary.— C.N.  1502. 

1388.  After  the  dissolution, 
each  consort  has  a  right  to  take 
back,  before  partition,  out  of 
the  property  of  the  community, 
the  value  of  the  moveable  pro- 
perty which  he  brought  into  it 


at  the  marriage  or  which 
accrued  to  him  after  it,  over 
and  above  what  he  bound  him- 
self to  bring  into  the  com- 
munity.— C.  N.  1503. 

1389.  In  the  case  of  the  pre- 
ceding article,  the  moveable 
property  which  accrues  to 
either  consort  during  marriage 
must  be  established  by  an  in- 
ventory or  some  other  equiva- 
lent title. 

As  regards  the  husband,  in 
default  of  such  inventory  or 
title,  he  forfeits  his  right  to 
take   back  the  moveable   pro- 

Serty  which  has  fallen  to  him 
uring  the  marriage. 
As  regards  the  wife,  on  the 
contrary,  she  or  her  heirs  are, 
in  such  case,  admitted  to  make 
proof  either  by  titles  or  by 
witnesses,  or  even  by  common 
rumor,  of  the  moveable  pro- 
perty, thus  accrued  to  her. — 
C.  N.  1504  ;  C.  C.  1286. 

§  2.-0/  the  Clause  of  Mobiliz- 
ation. 

13QO.  The  clause  of  mobil- 
ization is  that  by  which  the 
consorts,  or  either  of  them, 
bring  into  the  community  the 
whole  or  a  portion  of  their  im- 
moveables, whether  present  or 
future.— C.  N.  1505  ;    C.  C.  1435. 

1391.  Mobilization  is  either 
general  or  special. 

It  is  general  when  the  con- 
sorts declare  their  intention  of 
being  in  community  as  to  all 
their  property,  or  that  all  suc- 
cessions falling  to  them  shall 
belong  to  the  community. 

It  is  particular  when  they 
have  only  undertaken  to  bring 
into  the  community  some  de- 
terminate immoveables. 

1392.  Mobilization  may  be 
either    determinate    or    inde- 

1  terminate, 
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It  is  determinate,  when  the 
consort  declares  that  he  brings 
as  moveable  into  the  com- 
munity, a  certain  immoveable, 
either  wholly  or  to  the  extert 
of  a  certain  sum.  It  is  inde- 
terminate when  the  consort 
simply  declares  that  he  brings 
into  the  community  his  im- 
moveables to  the  extent  of  a 
certain  sum.— C.  N.  1606. 

1393.  The  effect  of  deter" 
minate  mobilization  is  to  con' 
vert"  the  immoveable  or  im 
moveables  affected  by  it  into 
community  property,  as  move- 
ables themselves  would  be. 

When  the  immoveable  or 
immoveables  of  the  wife  are 
contributed  as  moveable  in 
whole,  the  husband  may  dis- 
pose of  them  as  of  the  other 
effects  of  the  community  and 
alienate  them  entirely. 

If  the  immoveable  be  contri- 
buted as  moveable  only  to  the 
extent  of  a  certain  sum,  the 
husband  cannot  alienate  it 
without  the  consent  of  his  wife ; 
he  may  however  hypothecate  it 
without  such  consent,  but  only 
to  the  extent  of  the  portion  so 
contributed.— C.  N.  1507  ;  C.  C. 
1292,  1298. 

1394.  Indeterminate  mob" 
ilization  does  not  confer  upon 
the  community  the  ownership 
of  the  immoveables  affected  by 
it,  its  effect  is  merely  to  oblige 
the  consort  who  has  under- 
taken it  to  include  in  the  mass, 
at  the  time  of  the  dissolution, 
some  of  his  immoveables  to  the 
extent  of  the  sum  which  he  has 
promised. 

The  husband,  without  the 
consent  of  his  wife,  cannot  alien- 
ate, in  whole  or  in  part,  the 
immoveables  subjected  to  in- 
determinate mobilization,  but 
he  may  hypothecate  them  to 


the   extent  of  such    mobiliz- 
ation.-C.  N.  1508  ;  C,  C.  1298. 

1395.  The  consort  who  has 
contributed  an  immoveable  as 
moveable,  has  a  right,  when 
the  partition  takes  place,  to  re- 
tain it,  on  account  of  his  share, 
at  the  price  it  is  then  worth, 
and  his  heirs  have  the  same 
right.-C.  N.  1509. 

§  3.-0/  the  Clause  of  Separ- 
ation of  Debts, 

1396.  The  clause  by  which 
the  consorts  stipulate  that  they 
will  separately  pay  their  per- 
sonal debts,  obliges  them  to  ac- 
count to  each  other  respective- 
ly, at  the  time  of  the  dissolu- 
tion of  the  community,  for  such 
debts  as  are  established  to  have 
been  paid  by  the  community  in 
discharge  of  the  consort  who 
was  liable  for  them. 

This  obligation  is  the  same, 
whether  an  inventory  has  been 
made  or  not ;  but  if  the  move- 
able property  brought  in  by  the 
consorts  have  not  been  de- 
termined by  an  inventory  or  an 
authentic  statement  anterior  to 
the  marriage,  the  creditors  of 
either  consort  without  regard 
to  any  distinctions  that  may  be 
claimed,  have  a  right  to  be  paid 
out  of  such  property  as  well  as 
out  of  all  the  other  property  of 
the  community. 

The  creditors  have  the  same 
right  with  regard  to  such 
moveable  property  as  may  have 
fallen  to  the  consorts  during 
the  community,  if  likewise  it 
have  not  been  determined  by 
an  inventory  or  authentic  state- 
ment.—C.  N.  1510;  C.  C.  1280 
et  s. 

1397.  When  either  of  the 
consorts  brings  into  the  com- 
munity a  certain  sum  or  a  de- 
terminate object,  such  a  con- 
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tribution  implies  a  tacit  agree- 
ment that  it  is  not  encumbered 
with  debts  anterior  to  the  mar- 
riage, and  he  must  account  to 
the  other  for  all  such  incum- 
brances as  lessen  its  value. — 
C.  N.  1511. 

1398.  The  clause  of  separ- 
ation of  debts  does  not  prevent 
interest  and  arrears  which  have 
accrued  since  the  marriage 
from  being  chargeable  to  the 
community.—  C.  N.  1512  ;  C.  C. 
1280,  s.  3. 

1399.  When  the  community 
is  sued  for  the  debts  of  one  of 
the  consorts,  who  is  declared 
by  the  contract  to  be  free  and 
clear  from  all  debts  anterior  to 
the  marriage,  the  other  consort 
has  a  right  to  an  indemnity,  to 
be  taken  from  the  share  in  the 
community  which  belongs  to 
the  indebted  consort,  or  from 
his  private  property ;  and  in 
case  of  insufficiency,  such  in- 
demnity may  be  prosecuted,  by 
way  of  warranty,  against  the 
parties  who  made  the  declar- 
ation that  such  consort  was 
free  and  clear. 

This  right  of  warranty  may 
even  be  exercised  by  the  hus- 
band during  the  community,  if 
the  debt  have  originated  with 
the  wife  ;  saving,  in  such  case, 
the  right  of  the  warrantor  to  be 
reimbursed  by  the  wife  or  her 
heirs,  after  the  dissolution  of 
the  community.— C.  N.  1513. 

§  4.—  Of  the  right  given  to  the, 
wife  of  taking  back  free  and 
clear  what  she  brovjght  into 
the  Community. 

1400.  The  wife  may  stipu- 
late, that  in  case  of  renunci- 
ation of  the  community,  she 
shall  take  back  the  whole  or 
part  of  what  she  brought  into 
ft  either  before   or   since   the 


marriage ;  but  such  stipulation 
cannot  extend  beyond  things 
formally  specified,  nor  to  other 
persons  than  those  who  are 
designated. 

Thus,  the  right  of  taking 
back  the  moveable  property 
brought  in  by  the  wife  at  the 
time  of  the  marriage,  does  not 
extend  to  similar  property  ac- 
crued to  her  during  the  mar- 
riage. 

Thus,  the  -right  given  to  the 
wife  does  not  extend  to  -the 
children ;  and  that  given  to  the 
wife  and  to  the  children,  does 
not  extend  to  her  ascendant  or 
collateral  heirs. 

In  all  cases,  the  wife  can  only 
take  back  her  contributions 
after  deduction  has  been  made 
of  such  of  her  private  debts  as 
have  been  paid  out  of  the  com- 
munity. 

§5.-0/  Conventional  Preciput. 

1401.  The  clause  by  which 
the  surviving  consort  is  author- 
ized to  pretake,  before  any  par- 
tition, a  certain  sum  or  a  cer- 
tain quantity  of  moveable 
effects  in  kind,  does  not  take 
effect  in  favor  of  the  surviving 
wife  who  does  not  accept  the 
community  ;  unless  by  the  con- 
tract of  marriage  such  right  is 
reserved  to  her.  even  when  she 
renounces. 

Excepting  the  case  of  such 
reservation,  preciput  can  only 
be  taken  from  the  mass  to  be 
divided,  and  not  from  the 
private  property  cf  the  prede- 
ceased consort.— C.  N.  1515: 
C.  C.  2235. 

1402.  Preciput  is  not  re- 
garded as  a  benefit  subject  to 
the  formalities  of  gifts,  but  as  a 
marriage  covenant.— C.  N.  1516. 

1403.  Natural  death  opens 
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the  right  to  preciput  by  the  sole 
operation  of  law. 
.  It  does  not  open  *by  civil 
death,  unless  this  effect  result 
from  the  terms  of  the  contract 
of  marriage ;  and  if  there  be  no 
stipulation  concerning  it,  it  re- 
mains suspended  in  the  hands 
of  the  representatives  of  the 
person  civilly  dead.— C.  N.  1517; 
C.  C.  36,  s.  8. 

1404.  When  the  community 
is  dissolved  during  the  lifetime 
of  the  consorts  in  consequence 
of  separation  from  bed  and 
board  or  of  separation  of  pro- 
perty only,  such  dissolution 
does  not,  unless  the  contrary  be 
stipulated,  open  the  right  to 
preciput  in  favor  of  either  of 
the  consorts.  The  right  re- 
mains suspended  until  the 
death  of  the  consort  who  dies 
first. 

In  the  interval,  the  sum  or 
the  thing  which  constitutes  the 
preciput  remains  provisionally 
with  the  husband,  from  whose 
succession  the  wife  may  claim 
it,  if  she  have  survived  him. — 
C.  N.  1518 ;  C.  C.  Ill,  208,  1322, 
2235. 

1405.  The  creditors  of  the 
community  have  always  a 
right  to  cause  the  effects  com- 
prised in  the  preciput  to  be 
sold  ;  saving  the  recourse  of  the 
consort,  conformably  to  article 
1401— C.  N,  1519. 

§  6. — Of  tlie  clause 8  by  which 
Unequal  Shares  in  the  Com- 
munity are  assigned  to  the 
consort. 

1406.  The  consorts  may 
depart  from  the  equal  division 
established  by  law,  either  by 
giving  to  the  surviving  consort 
or  his  heirs,  only  a  share  in  the 
community  less  than  half,  or  by 
.giving  him  only  a  fixed  sum  in 


lieu  of  all  rights  in  the  com- 
munity, or  by  stipulating  that 
the  entire  community,  in  cer- 
tain eases,  shall  belong  to  the 
surviving  consort,  or  to  one  of 
the  consorts  solely.—  C.  N.  1520. 

1407.  When  it  is  stipulated 
that  the  consort  or  his  heirs 
shall  have  only  a  certain  share 
in  the  community,  as  a  third,  a 
fourth,  the  consort  whose  share 
is  so  reduced  or  his  heirs  bear 
the  debts  of  the  community 
only  in  proportion  to  the  share 
they  take  in  the  assets. 

The  agreement  is  void  if  it 
oblige  such  consort  or  his  heirs, 
to  bear  a  greater  share,  or  if  it 
exempt  them  from  bearing  a 
share  of  the  debts  equal  to  that 
which  they  take  in  the  assets. 
— C.  N.  1521. 

1408.  When  it  is  stipulated 
that  one  of  the  consorts  or  his 
heirs  shall  be  entitled  only  to  a 
certain  sum  in  lieu  of  all  rights 
of  community,  the  clause  is  a 
definitive  agreement  which 
obliges  the  other  consort  or  his 
heirs  to  pay  the  sum  agreed 
upon,  whether  the  community 
be  good  or  bad,  or  sufficient,  or 
not  to  pay  such  sum. — C.  N. 
1522. 

1400.  If  the  clause  estab- 
lishes this  definitive  agreement 
with  regard  to  the  heirs  only  of 
one  of  the  consorts,  such  con- 
sort, if  he  survive,  has  a  right 
to  the  legal  partition  by  halves. 
— C.  N.  1523. 
.  14  lO.  The  husband  or  his 
heirs  who,  in  virtue  of  the 
clause  mentioned  in  article 
1406,  retain  the  whole  of  the 
community,  are  obliged  to  pay 
all  its  debts.  The  creditors  in 
such  case  have  no  act  ion  against 
the  wife  or  against  her  heirs. 

If  it  be  the  wife  surviving 
who,  in  consideration  of  a 
stipulated  sum,  has  no  right  of 
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retaining  the  whole  of  the  com- 
munity against  the  heirs  of  the 
husband,  she  has  the  option  of 
either  paying  such  sum  and 
remaining  liable  for  all  the 
debts,  or  of  renouncing  the 
community  and  abandoning  to 
the  heirs  of  the  husband  both 
the  property  and  the  debts.— 
C.  N.  1524. 

1411.  When  the  consorts 
stipulate  that  the  whole  of  the 
community  shall  belong  to  the 
survivor,  or  to  one  of  them  only, 
the  heirs  of  the  other  have  a 
right  to  take  back  what  had 
been  brought  into  the  commun- 
ity by  the  person  they  repre- 
sent. 

Such  a  stipulation  is  but  a 
simple  marriage  covenant,  and 
is  no i  subject  to  the  rules  and 
formalities  applicable  to  gifts. — 
C.  N.  1525. 

§  7. — Of  Community  by  General 
Title. 

1412.  The  consorts  may  es- 
tablish by  their  contract  of 
marriage  a  general  community 
of  their  property  both  moveable 
and  immoveable  present  and 
future,  or  of  all  their  present 
property  only,  or  of  their  future 
property  only.— C.  N.  1526. 

Provisions    common  to    the 
Articles  of  this  Section. 

1413.  The  above  articles  do 
not  confine  to  their  precise  pro- 
visions the  stipulations  of 
which  conventional  community 
is  susceptible. 

The  consorts  may  make  any 
other  covenants,  as  mentioned 
in  articles  1257  and  1384.—  C.  N. 
1527. 

1414.  Conventional  com- 
munity remains  subject  to  the 
rules  of  legal  community  in  all 


cases  where  they  have  not  been 
implicitly  or  explicitly  departed 
from  by*  the  contract. — C.  N. 
1528. 

§  8.-0/  Covenants    excluding 
Community. 

1415.  When  the  consorts 
stipulate  that  there  shall  be  no 
community,  or  that  they  shall 
be  separate  as  to  property,  the 
effects  of  such  stipulations  are 
as  follows  : 

i. — Of  the  Clause  simply  exclu- 
ding Community 

1416.  The  clause  which 
declares  that  the  consorts 
marry  without  community  does 
not  give  the  wife  the  right  to 
administer  her  property,  nor  to 
receive  the  fruits  thereof ;  these 
are  deemed  to  be  contributed 
by  her  to  her  husband  to  enable 
him  to  bear  the  charges  of  mar- 
riage.— C.  N.  1530 ;  C.  C.  176  et  s. 

1417.  The  husband  retains 
the  administration  of  the  move- 
able and  immoveable  property 
of  his  wife,  and  as  a  conse- 
quence the  right  to  receive  all 
the  moveable  property  she 
brings  with  her  or  which 
accrues  to  her  during  the  mar- 
riage ;  saving  the  restitution  he 
is  bound  to  make  after  its  dis- 
solution, or  after  a  separation 
of  property  judicially  pro- 
nounced.- C.  N.  1531 ;  C.  C.  «92. 

1418.  If,  amongst  the  move- 
able property  brought  by  the 
wife  or  which  accrues  to  her 
during  marriage,  there  be 
things  which  cannot  be  used 
without  being  consumed,  an 
appreciatory  statement  must 
be  joined  to  the  contract  of 
marriage  or  an  inventory  must 
be  made  of  them  at  the  time 
when  they  so  accrue  to  her,  and 
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the  husband  is  bound  to  give 
back  their  value  according  to 
the  valuation.—  C.  N.  1532. 

1419.  The  husband,  with 
regard  to  such  property,  has  all 
the  rights  and  is  subject  to  all 
the  obligations  of  a  usufructu- 
ary.—C.  N.  1583. 

1420.  The  clause  which 
declares  that  the  consorts 
marry  without  community, 
does  not  prevent  its  being 
agreed  that  the  wife,  for  her 
support  and  personal  wants, 
shall  receive  her  revenues  in 
whole  or  in  part,  upon  her  own 
acquittances.— C.  N.  1534. 

1421 .  The  immoveables  of  the 
wife  which  are  excluded  from 
the  community  in  the  cases  of 
the  preceding  articles  are  not 
inalienable. 

Nevertheless  they  cannot  be 
alienated  without  the  consent 
of  the  husband,  or,  upon  his 
refusal  without  judicial  author- 
ization.—C.  N.  1535. 

ii. — Of  the  Clause  of  Separa- 
tion of  Property, 

1422.  When  the  consorts 
have  stipulated  by  their  con- 
tract of  marriage  that  they 
shall  be  separate  as  to  pro- 
perty, the  wife  retains  the  en- 
tire administration  of  her  pro- 
perty, moveable  and  immove- 
able, and  the  free  enjoyment  of 
her  revenues.— C.N.  1536;  C.  C. 
176  et  s.  1318. 

1423.  Each  of  the  consorts 
contributes  to  the  expenses 
of  marriage  according  to  the 
covenants  contained  in  their 
contract,  and  if  there  be  none 
and  the  parties  cannot  come  to 
an  understanding  upon  the 
subject,  the  court  determines 
the  contributory  portion  of 
each  consort  according  to  their 


respective  means  and  circunv 
stances.-C.  N.  1537 ;  C.  C.  1317. 

1424.  Toe  wife  cannot  in 
any  case,  nor  by  virtue  of  any 
stipulation,  alienate  her  im- 
moveables without  the  special 
consent  of  her  husband,  or,  on 
his  refusal,  without  being  judic- 
ially authorized. 

Every  general  authorization 
to  alienate  immoveables,  which 
is  given  to  the  wife  either  by 
the  contract  of  marriage  or 
subsequently,  is  void.— C.  N. 
1538  ;  C.  C.  181. 

1425.  When  the  wife  who  is 
separated  as  to  property  lias 
left  the  enjoyment  of  her  pro- 
perty to  her  husband,  the  lat- 
ter upon  the  demand  which 
his  wife  may  make,  or  upon 
the  dissolution  of  the  marriage, 
is  bound  to  give  up  only  the 
fruits  which  are  then  existing, 
and  is  not  accountable  for  those 
which,  up  to  such  time,  have 
been  consumed  — C.  N.  1539. 

CHAPTER  THIRD. 

OP  DOWER. 
SECTION  I. 

General  Provisions. 

1426.  There  are  two  kinds 
of  dower,  that  of  the  wife  and 
that  of  the  children.    ' 

These  dowers  are  either  legal 
or  customary,  or  prefixed  or 
conventional. 

1427.  Legal  or  customary 
dower  is  that  which  the  law, 
independently  of  any  agree- 
ment, and  as  resulting  from 
the  mere  act  of  marriage,  es- 
tablishes upon  the  property  of 
the  husband,  in  favor  of  the 
wife  as  usufructuary,  and  of 
the  children  as  owners. — C.  C. 
1260. 

1428.  Prefixed   or   conven- 
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tional  dower  is  that  which  the 
parties  have  agreed  upon,  by 
the  contract  of  marriage.— U.  C. 
1263. 

1429.  Conventional  dower 
excludes  customary ;  it  is  how- 
ever lawful  to  stipulate  that 
the  wife  and  the  children  shall 
have  the  right  to  take  either 
the  one  or  the  other,  at  their 
option. 

1430.  The  option  made  by 
the  wife,  after  the  opening  of 
the  dower,  binds  the  children, 
who  must  remain  satisfied 
with  whichever  dower  she  has 
chosen. 

If  she  die  without  having 
made  the  choice,  the  right  of 
making  it  passes  to  the  chil- 
dren. 

1 43 1.  If  there  be  no  contract 
of  marriage,  or  if  in  that  which 
has  been  made,  the  parties 
have  not  explained  their  inten- 
tions on  the  subject,  custom- 
ary dower  accrues  by  the  sole 
operation  of  law. 

But  it  is  lawful  to  stipulate 
that  there  shall  be  no  dower, 
and  such  a  stipulation  binds 
the  children  as  well  as  the 
mother. 

1432.  Dower  whether  con- 
ventional or  customary  is  not 
regarded  as  a  benefit  subject  to 
the  formalities  of  gifts,  but  as 
a  simple  marriage  covenant. 

1433.  The  right  to  conven- 
tional dower  accrues  from  the 
date  of  the  contract  of  mar- 
riage, and  the  right  to  cus- 
tomary dower  from  the  date  of 
the  celebration,  or  from  the 
date  of  the  contract  if  there  be 
one  in  which  it  is  stipulated. 

1434.  Customary  dower  con- 
sists in  the  usufruct  for  the 
wife,  and  the  ownership  for  the 
children,  of  one  half  of  the  im- 
moveables which  belong  to  the 
husband  at   the   time   of   the 


marriage,  and  of  one  half  of 
those  which  accrue  to  him  dur- 
ing marriage  from  his  father  or 
mother  or  other  ascendants. 
— C.  C.  954. 

1435.  Immoveables  which 
the  husband  has  contributed 
as  moveable  under  a  clause  of 
mobilization,  in  order  to  bring 
them  into  the  community,  are 
not  subject  to  customary  dower. 

Neither  are  immoveables  by 
fiction  composed  of  moveable 
objects  which  the  husband  has 
reserved  to  himself  by  the 
clause  of  realization  in  order  to 
exclude  them  from  the  com- 
munity. 

1436.  The  customary  dower 
resulting  from  a  second  mar- 
riage, when  there  are  children 
born  of  the  first,  consists  in  a 
half  of  the  immoveables,  not 
affected  by  the  previous  dower, 
which  belong  to  the  husband  at 
the  time  of  the  second  mar- 
riage, or  which  accrue  to  him 
during  such  marriage  from  his 
father  or  mother  or  other  as- 
cendants. 

The  rule  is  the  same  for  all 
subsequent  marriages  which 
the  husband  may  contract, 
when  there  are  children  of  pre- 
vious marriages. 

1437.  Conventional  dower, 
when  there  is  no  agreement  to 
the  contrary,  also  consists  in 
the  usufruct  for  the  wife,  and 
the  ownership  for  the  children, 
of  the  portion  of  the  moveable 
or  immoveable  property  which 
constitutes  it  according  to  the 
contract  of  marriage. 

The  parties  may,  however, 
modify  this  dower  at  will ;  they 
may  stipulate,  for  example, 
that  it  shall  belong  to  the  wife 
in  full  ownership,  to  the  ex- 
clusion of  the  children,  and 
without  return,  or  that  the 
dower  of  the   latter  shall   be 
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different   from    that   of    their 
mother. 

1438.  Dower,  whether  cus- 
tomary or  conventional,  is  a 
right  of  survivorship  which 
opens  by  the  natural  death  of 
the  husband. 

It  may,  however,  be  opened 
and  become  exigible  by  the 
civil  death  of  the  husband,  or 
by  separation  from  bad  and 
b  >ard,  or  separation  of  property 
only,  if  such  effect  result  from 
the  terms  of  the  contract  of 
marriage. 

It  may  likewise  be  demanded 
in  the  case  of  the  absence  of  the 
husband,  under  the  circum- 
stances and  conditions  ex- 
pressed in  articles  10 J  and  110.— 
C.  C,  36,  s.  8,  203, 1322. 

1439.  If  the  wife  be  alive  at 
the  time  of  the  opening  of  the 
dower,  she  enters  immediately 
upon  the  enjoyment  of  her 
usufruct ;  the  children  cannot 
take  possession  of  the  property 
until  after  her  death. 

If  the  wife  die  first,  the 
children  enjoy  the  dower  as 
owners  from  the  moment  of  its 
opening. 

Where  the  wife  dies  first,  if 
at  the  death  of  the  husband  no 
children  or  grand  children  issue 
of  the  marriage  be  living,  the 
dower  is  extinguished  and  the 
property  remains  in  the  suc- 
cession of  the  husband. 

1440.  Conventional  dower  is 
taken  from  the  private  property 
of  the  husband. 

1441.  The    wife     and    the 
children    are    seized   of     their 
respective  rights  in  the  dower 
from  the  time  it  opens,   with- 
out the  necessity  of  a  judicial 
demand ;    such   a    demand  is, 
Jtiowever,     necessary      against 
subsequent  purchasers,  in  order 
to  #ive  rise,  as  regards  them,  to 
fclie  fruits  of  the  immoveables 


and  the  interest  of  the  capital 
sums,  which  they  have  acquired 
in  good  faith,  and  which  are 
subject  to  or  charged  with 
dower.—  C.  C.  411,  412,  2235. 

1442.  Customary  dower,  and 
conventional  dower,*  when  it 
consists  of  immoveables,  is  a 
real  right,  and  is  governed  by 
the  law  of  the  place  where  the 
immoveables  subject  to  it  are 
situated.— C.  C.  6,  s.  1. 

1443.  Neither  the  alienation 
by  the  husband  of  immoveables 
subject  to  or  charged  with 
dower,  nor  the  charges  or 
hypothecs  which  he  may  have 
imposed  upon  them,  either 
with  or  without  the  consent  of 
his  wife,  affect  in  any  manner 
the  rights  of  the  latter  or  of  the 
children,  unless  she  has  ex- 
pressly renounced  in  con- 
formity with  the  following 
article. 

Such  alienation  and  charges 
are  equally  without  effect,  as 
regards  both  the  wife  and  the 
children,  even  when  made  in 
the  name  and  with  the  consent 
of  the  wife,  although  she  be 
authorized  by  her  husband ; 
subject  to  the  same  exception. 

1444.  The  wife  who  is  of 
age  may,  however,  renounce 
her  right  of  dower,  whether 
customary  or  conventional, 
upon  such  immoveables  as  her 
husband  sells,  alienates  or 
hypothecates. 

The  renunciation  may  be 
made  either  in  the  act  by  which 
the  husband  sells,  alienates  or 
hypothecates  the  immoveable, 
or  by  a  separate  and  subse- 
quent act. 

1445.  Such  renunciation  has 
the  effect  of  discharging  the 
immoveable  affected  by  dower 
from  any  claim  which  the  wife 
may  have  upon  it  under  that 
title,  and  neither  she  nor   her 
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heirs  can  exercise  against  any 
other  property  of  the  husband 
any  recourse  to  be  indemnified 
or  compensated  for  the  right 
thus  abandoned ;  notwith- 
standing the  provisions  of  this 
title  or  any  other  provisions  of 
this  code  respecting  the  re- 
placements, indemnities  or 
compensations  which  consorts 
or  other  parties  owe  to  each 
other  in  cases  of  partition. 

1446.  As  to  the  dovt  er  of  the 
children,  it  can  be  exercised 
only  upon  immoveables  subject 
to  the  dower  of  their  mother 
which  have  not  been  alienated 
or  hypothecated  by  their  father 
during  the  continuance  of  the 
marriage  with  her  renunciation 
made  in  the  manner  prescribed 
in  article  1444. 

Children  who  have  attained 
the  age  of  majority  may,  after 
the  death  of  their  mother,  re- 
nounce their  dower  in  all  cases 
in  which  the  latter  could  have 
done  so  herself,  and  in  the 
same  manner  with  the  same 
effect. 

1447.  Sales  under  execution, 
judgments  in  confirmation  of 
title,  and  adjudications  in 
forced  licitations,  when  they 
take  place  before  the  opening 
of  the  customary  dower, 
whether  such  dower  results 
from  the  law  alone,  or  has 
been  stipulated,  do  not  affect 
immoveables  subject  to  dower. 

Nevertheless  if  the  sale  under 
execution  take  place  at  the 
suit  of  a  creditor  whose  claim 
is  anterior  and  preferable  to 
the  dower,  or  if  such  creditor 
be  collocated  upon  any  of  the 
said  proceedings,  the  alienation 
or  the  confirmation  is  valid  and 
the  immoveable  is  discharged. 
The  creditors  whose  claims 
rank  subsequently,  who  in  such 
case  receive  the  surplus  of  the 
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price,  are  bound  to  bring  it 
back  if  the  dower  accrues,  and 
cannot  receive  the  moneys 
without  giving  security  if  the 
dower  be  apparent  upon  the 
proceedings. 

When,  as  in  the  first  case 
mentioned  in  this  article,  the 
dower  is  not  extinguished  b] 
the  sale  or  the  judgment 
confirmation,  the  party  to 
whom  the  property  has  been 
adjudicated  or  who  has  ob- 
tained the  judgment  may  like- 
wise, when  he  has  been  evicted, 
oblige  the  creditors  who  have 
received  the  price  to  bring  it 
back,  and  if  the  dower  appear 
upon  the  proceedings,  the 
creditors  are  not  collocated  un- 
less they  give  security  to  bring 
back  whatever  portion  of  the 
dower  they  may  receive.  If  the 
creditors  refuse  to  give  secu- 
rity the  person  to  whom  the  pro- 
perty is  adjudicated  keeps  or 
takes  back  the  amount  subject 
to  dower,  upon  giving  security* 
himself  that  he  will  repay. 

Customary  dower,  when 
open,  does  not  fall  under  the 
rules  of  this  article.— C.  C.  2116; 
C.  C.  P.  781,  785. 

1448.  If  the  dower  which  is 
not  yet  open  be  the  conven- 
tional dower,  whether  it  con- 
sists in  an  immoveable  or  in  an 
hypothecary  claim,  it  is  subject 
to  the  effect  of  the  registry 
laws,  and  is  extinguished  by 
the  sale  under  execution  and 
the  other  proceedings  mention- 
ed in  the  preceding  articles  as 
in  ordinary  cases ;  saving  to  the 
parties  interested  their  rights 
and  recourse  and  the  securities 
to  which  they  may  be  entitled. 

Conventional  dower  when 
open  is  subject  to  the  ordinary 
rules. -C.  C.  P.  800. 

1449.  The  purchaser  of  an 
immoveable  which  is  subject  to 
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or  hypothecated  for  dower  can- 
not prescribe  against  either 
the  wife  or  the  children  so  long 
as  such  dower  is  not  open. 

Prescription  runs  against 
children  of  full  age,  during  the 
life-time  ot  their  mother,  from 
the  period  when  the  dower 
opens.— C.  C.  2235. 

SECTION  II. 

Particular    provisions    as   to 
the  Dower  of  the  Wife. 

1450.  The  conventional 
dower  of  the  wife  is  not  incom- 
patible with  a  gift  of  usufruct 
made  to  her  by  the  husband  ; 
she  enjoys  under  such  gifts  the 
property  comprised  in  them, 
ana  takes  her  dower  from  the 
remainder  without  diminution 
or  confusion. 

1451.  If  the  dower  of  the 
wife  consist  in  money  or  rents, 
the  wife,  in  order  to  obtain 
payment  of  it  from  the  heirs 
and  representatives  of  her  hus- 
band, has  all  the  rights  and 
actions  which  belong  to  the 
other  creditors  of  the  succes- 
sion. 

1452.  If  the  dower  consist 
in  the  enjoyment  of  a  certain 
portion  of  the  property  of  the 
husband,  a  partition  must  be 
effected  between  the  wife  and 
the  heirs  of  the  husband,  by 
which  she  receives  the  portion 
which  she  has  a  right  to  enjoy. 

The  widow  and  the  heirs 
have  reciprocally  an  action  to 
obtain  this  partition,  in  the  case 
of  refusal  on  the  part  of  either. 
— C.  C.  689  et  s. ;  C.  C.  P.  1037 
et  s. 

1453.  The  dowager,  like 
other  usufructuaries,  has  a 
right  to  the  natural  and  indus- 
trial fruits  attached  by  branch 
or  root  to  the  immoveable  sub- 


ject to  dower  when  such  dower 
opens,  without  being  obliged 
to  refund  the  expenses  incurred 
by  the  husband  in  order  to  pro- 
duce them. 

The  same  rule  applies  to 
those  who  enter  into  the  enjoy- 
ment of  the  ownership  of  such 
immoveable,  after  the  extinc- 
tion of  the  usufruct.— C.  C  460. 

1454.  The  dowager,  as  long 
as  she  remains  a  widow  enjoys 
the  dower,  whether  customary 
or  conventional,  upon  giving 
the  security  of  her  oath  to  re- 
store it ;  but  if  she  remarry, 
she  is  bound  to  give  the  same 
security  as  any  other  usufruc- 
tuary.—C.  C.  464. 

1455.  If  the  wife  who  has 
remarried  cannot  give  the  ne- 
cessary security,  her  usufruct- 
becomes  subject  to  the  pro- 
visions of  articles  465,  466  and 
467. 

1456.  The  dowager  is  bound 
to  maintain  the  leases  made  by 
her  husband  subject  to  her 
dower,  provided  there  has  been 
no  fraud  nor  excessive  antici- 
pation. 

1457.  Leases  made  by  her 
du<iii3  the  term  of  her  enjoy- 
ment expire  with  her  usufruct ; 
nevertheless,  the  former  or 
lessee  has  a  right,  and  may  be 
obliged,  to  continue  in  occupa- 
tion during  the  remainder  of 
the  year  which  had  begun  when 
the  usufruct  expired,  subject  to 
the  payment  of  the  rent  to  the 
owner.— C.  C.  457. 

1458.  The  dowager,  like  any 
-other  usufructuary,  is  liable  for 

all  the  ordinary  or  extraordi- 
nary charges  which  affect  the 
immoveable  subject  to  dower  or 
which  may  be  imposed  upon  it 
during  the  term  of  her  enjov- 
ment,  as  set  forth  in  the  title 
Of  Usufruct,  of  Use  and  Habi- 
tation.— C.  C.  471. 


140O.  She  is  liable  only 
for  the  lesser  repairs  ;  for  the 
greater  repairs,  the  owner 
remains  liable,  unless  they 
have  been  necessitated  by 
the  fault  or  negJigeuoe  ol  the 
dowager.— C.  C.  468  et.  a. 

1460.  The  dowager,  like 
every  other  usufructuary,  takes 
the  things  which  are  subject  to 
the  dower  in  the  condition  in 
which  they  are  at  the  time  of 
the  opening. 

The  same  rule  applies  to  the 
dowable  children,  as  regards 
the  property  itself,  in  cases 
where  the  usufruct  of  the  wife 
does  not  take  place. 

If  they  do  not  take  the  prop- 
erty until  after  the  expiration 
of  the  usufruct,  or  if  at  that 
time  there  be  no  dowable 
children,  the  succession  of  the 
wife  is  answerable,  in  the  first 
case  to  such  children,  and  in 
the  second  case  to  the  heirs 
of  the  husband,  according  to 
the  rules  which  relate  t.u  the 
enjoyment  and  the  obligations 
of  the  usufructuary  under  par- 
ticular title. 

1461.  If  nevertheless,  dur- 
ing the  marriage,  considerable 
additions  have  been  made  to 
the  thing,  the  wife  cannot  en- 
joy them  without  paying  the 
excess  of  value,  if  her  dower 
consist  in  ownership,  or  the  in- 
terest of  such  excess,  if  It  be  in 
usufruct. 

Slie  may  however  demand 
the  removal  of  such  additions 
if  it  can  be  effected  with  ad- 
vantage and  without  deterior- 
ating the  thing. 

If  they  cannot  be  removed 
the  wife  may  for  the  purpose  of 
paying  the  excess  of  the  value, 
obtain  a  licitation. 

Dowable  children  who  take 
the  property  without  their 
mother  having  had  the  usufruct 


of  it,  fall  under  the  same  rules 
with  regard  to  such  additions. 

If  during  the  marriage,  the 
thing  subject  to  dower  have 
suffered  deterioration,  to  the 
benefit  of  the  husband  or  of  the 
community,  the  wife  and  the 
children  who  claim  dower  are 
entitled  to  compensation. 

1402.  The  dower  of  the  wife 
is  terminated  like  any  other 
usufruct  by  the  causes  enume- 
rated in  article  479. 

1463.  The  wife  may  be  de- 
prived o(  her  dower  by  reason 
of  adultery  or  of  desertion. 

In  either  case  an  action  must 
have  been  instituted  by  the 
husband,  and  a  subsequent  re- 
oonotllationlatiBtnot  have  taken 
place  ;  the  heirs  in  such  case, 
can  only  continue  the  action 
commenced,  if  it  have  not  been 
abandoned. 

1464.  The  wife  may  also  be 
declared  to  have  forfeited  her 
dower  by  reason  of  the  abuse 
she  has  made  of  her  enjoyment, 
under  the  circumstances  and 
modifications  set  forth  in  article 
48Q. 

1465.  If  the  wife  be  declared 
to  have  forfeited  her  usufruct 
for  any  of  the  causes  above 
mentioned,  or  if,  after  the 
opening  of  the  dower,  she  re- 
nounce it  simply  and  absolutely, 
the  dowable  children  take  the 
property  from  the  time  of  the 
renunciation,  or  of  the  for- 
feiture, if  it  take  place  after  the 
opening. 


1460.  The  children  entitled 
to  dower  are  those  who  are 
born  of  the  marriage  for  which 
it  was  constituted.  Children  of 
the    consorts    who   were   bora 
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before  the  marriage,  but  are 
legitimated  by  it,  are  deemed 
to  be  children  of  the  marriage  ; 
so  are  those  who  were  con- 
ceived at  the  time  of  their 
father's  death  and  are  born 
afterwards ;  and  so  are  also  the 
grandchildren  whose  father 
being  a  child  of  the  marriage, 
died  before  the  opening  of  the 
do  ver. 

Those  children  only  can  claim 
dower  who  were  capable  of  suc- 
ceeding to  their  father  at  the 
time  of  his  death. 

1467.  A  child  who  assumes 
the  quality  of  heir  to  his  father, 
even  under  benefit  of  inventory, 
can  have  no  share  in  the 
dower. 

1468.  In  order  to  be  entitled 
to  dower,  the  child  is  bound 
to  return  into  the  succession 
of  his  father  all  such  benefits 
as  he  has  received  from  him,  in 
marriage  or  otherwise,  or  to 
take  less  in  the  dower. 

1469.  The  dowered  children 


are  not  bound  to  pay  the  debts 
which  have  been  contracted  by 
their  father  since  the  marriage: 
as  to  those  which  were  con- 
tracted previously,  they  are 
only  liable  hypothecary  for 
them,  with  a  recourse  against 
the  other  property  of  their 
father. 

1470.  When  a  conventional 
dower  consists  in  a  sum  of 
money  to  be  paid  once  for  all, 
it  is  to  all  intents  deemed  move- 
able. 

1471.  After  the  opening  of 
the  dower  and  the  termination 
of  the  usufruct  of  the  wife, 
the  property  composing  such 
dower  is  divided  amongst  the 
children  and  grandchildren  en- 
titled to  it,  in  the  same  manner 
as  if  it  had  fallen  to  them  by 
succession. 

The  shares  of  those  who  re- 
nounce remain  in  the  succes- 
sion, and  do  not  increase  the 
shares  of  the  other  children  who 
take  dower, 


TITLE    FIFTH 

OF   SALE. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

14:72.  Sale  is  a  contract  by 
which  one  party  gives  a  thing 
to  the  other  for  a  price  in  money 
-which  the  latter  obliges  himself 
to  pay  for  it. 

It  is  perfected  by  the  consent 
alone  of  the  parties,  although 
the  thing  sold  be  not  then 
delivered ;  subject  nevertheless 
to  the  provisions  contained  in 
article  1027  and  to  the  special 


rules  concerning  the  transfer  of 
registered  vessels. — C.  N.  1582, 
1583;  C.  C.  1025,  2098,  2359  et  s. 

1473.  The  contract  of  pale 
is  subject  to  the  general  rules 
relating  to  contracts  and  to  the 
effects  and  extinction  of  obliga- 
tions declared  in  the  title  Of 
Obligations,  unless  it  is  other- 
wise specially  provided  in  this 
code.— C.  N.  1584. 

1474.  When  things  move- 
able are  sold  by  weight,  number 
or  measure,  and  not  in  the 
lump,  the  sale  is    not  perfect 
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until  they  have  been  weighed, 
counted  or  measured  ;  but  the 
buyer  may  demand  the  delivery 
of  them  or  damages  according 
to  circumstances.— C.  N.  1585 ; 
C.  C.  1026,  1060,  1151. 

1475.  The  sale  of  a  thing 
upon  trial  is  presumed  to  be 
made  upon  a  suspensive  condi- 
tion, when  the  intention  of  the 
parties  to  the  contrary  is  not 
apparent.— C.  N.  1588. 

1476.  A  simple  promise  of 
sale  is  not  equivalent  to  a  sale, 
but  the  creditor  may  demand 
that  the  debtor  shall  execute  a 
deed  of  sale  in  his  favor  ac- 
cording to  the  terms  of  the 
promise,  and,  in  default  of  so 
doing,  that  the  judgment  shall 
be  equivalent  to  such  deed  and 
have  all  its  legal  effects ;  or  he 
may  recover  damages  according 
to  the  rules  contained  in  the 
title  Of  Obligations.-  C.N.  1589. 

1477.  If  a  promise  of  sale  be 
accompanied  by  the  giving  of 
earnest,  each  of  the  contracting 
parties  may  recede  from  it ;  he 
who  has  given  the  earnest,  by 
forfeiting  it,  and  he  who  re- 
ceived it,  by  returning  double 
the  amount.— C.  N.  1590 ;  C.  0. 
1235,  s.  4. 

1478.  A  promise  of  sale  with 
tradition  and  actual  possession 
is  equivalent  to  sale. — C.  N. 
1589. 

1479.  The  expense  of  the 
title  deed  and  other  accessories 
to  a  sale  is  borne  by  the  buyer, 
unless  it  is  otherwise  stipu- 
lated.— C.  N.  1593. 

1480.  The  articles  of  this 
title,  in  so  far  as  they  affect  the 
rights  of  third  persons,  are  sub- 
ject to  the  special  modifications 
and  restrictions  contained  in 
the  title  Of  Registration  of 
Real  Rights. 

1481.  Tavern  -  keepers,  or 
Others,  selling  to  persons  other 


than  travellers,  intoxicating 
liquors  to  be  drunk  on  the  spot, 
have  no  action  for  the  recovery 
of  the  price  of  such  liquors. 

CHAPTER  SECOND. 

OF    THE    CAPACITY    TO    BUY    OB 
SELL. 

1482.  The  capacity  to  buy 
or  sell  is  governed  by  the  gen- 
eral rules,  relating  to  the 
capacity  to  contract,  contained 
in  chapter  first,  of  the  title  Of 
Obligations— C.  N.  1594;  C.  C. 
985  et  s. 

1483.  Husband  and  wife 
cannot  enter  into  a  contract  of 
sale  with  each  other. — C.  N. 
1595. 

1484.  The  following  persons 
cannot  become  buyers,  either 
by  themselves  or  by  parties  in- 
terposed, that  is  to  say  : — 

Tutors  or  curators,  of  the  pro- 
perty of  those  over  whom  they 
are  appointed,  except  in  sales 
by  judicial  authority. 

Agents,  of  the  property  which 
they  are  charged  with  the  sale 
of. 

Administrators  or  trustees, 
of  the  property  in  their  charge 
whether  of  public  bodies  or  of 
private  persons. 

Public  officers,  of  national 
property,  the  sale  of  which  is 
made  through  their  ministry. 

The  incapacity  declared  in 
this  article  cannot  be  set  up  by 
the  buyer;  it  exists  only  in 
favor  of  the  owner  and  others 
having  an  interest  in  the  thing 
sold.— C.  N.  1596 ;  C.  C.  290, 1706 ; 
C.  C.  P.  660,  748. 

1485.  Judges,  advocates,  at- 
torneys, clerks,  sheriffs,  bailiffs 
and  other  officers  connected 
with  courts  of  justice  can  not 
become  buyers  of  litigious 
rights   which    fall    under  the 
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jurisdiction  of  the  court  in 
which  they  exercise  their  func- 
tions.—C.  N.  1507  ;  C.  C.  158a 

CHAPTER  THIRD. 

OP  THINGS  WHICH  MAY  BE  SOLD. 

1486.  Everything  may  be 
sold  which  is  not  excluded  from 
being  an  object  of  commerce  by 
its  nature  or  destination  or  by 
special  provision  of  law.— C.  N. 
1606 ;  C.  C.  1059. 

1487.  The  sale  of  a  thing 
which  does  not  belong  to  the 
seller  is  null,  subject  to  the  ex- 
ceptions declared  in  the  three 
next  following  articles.  The 
buyer  may  recover  damages  of 
the  seller,  if  he  were  ignorant 
that  the  thing  did  not  belong 
to  the  latter.— C.  N.  1509. 

1488.  The  sale  is  valid  if  it 
be  a  commercial  matter,  or  if 
the  seller  afterwards  become 
owner  of  the  thing. 

1489.  If  a  thing  lost  or 
stolen  be  bought  in  good  faith 
in  a  fair  or  market,  or  at  a  pub- 
lic sale,  or  from  a  trader  deal- 
ing in  similar  articles,  the  own- 
er cannot  reclaim  it,  without 
reimbursing  to  the  purchaser 
the  price  he  has  paid  for  it.— 
C.  N.  2280 ;  C.  C.  2268. 

1490.  If  the  thing  lost  or 
stolen  be  sold  under  the  au- 
thority of  law,  if,  cannot  be  re- 
claimed.—C.  C.  P.  668,  2005a. 

CHAPTER  FOURTH. 

OF    THE    OBLIGATIONS    OF    THE 


section;  i. 
General  Provisions. 

1491.  The  principal  obliga 
tions  of  the  seller  are  :    1.  The 
delivery,  and,  2.  The  warranty 
of  the  thing  sold.— C.  N.  1603. 


SECTION  II. 

Of  Delivery. 

1492.  Delivery  is  the  trans- 
fer of  a  thing  sold  into  the 
power  and  possession  of  the 
buyer.-  C.  N.  1604. 

1498.  The  obligation  of  the 
seller  to  deliver  is  satisfied 
when  he  puts  the  buyer  in 
actual  possession  of  the  thing, 
or  consents  to  such  possession 
being  taken  by  him,  and  all 
hindrances  thereto  are  re- 
moved. -C.  N.  1605;  C.  C.  1165. 

1494.  The  delivery  of  in- 
corporeal things  is  made  by 
the  delivery  of  the  titles,  «r  by 
the  use  which  the  buver  makes 
of  such  things  with  the  consent 
of  the  seller.— C.  N.  1607. 

1495.  The  expenses  of  the 
delivery  are  at  the  charge  of 
the  seller,  and  those  of  remov- 
ing the  thing  are  at  the  charge 
of  the  buyer,  unless  it  is  other- 
wise stipulated.— C.  N.  1608. 

1496.  The  seller  is  not 
obliged  to  deliver  the  thing  if 
the  buyer  do  not  pay  the  price, 
unless  a  term  has  been  granted 
for  the  payment  of  it. — C  N. 
1612. 

1497.  Neither  is  the  seller 
obliged  to  deliver  the  thing, 
when  a  delay  for  payment  has 
been  granted,  if  the  buyer  since 
the  sale  have  become  insolvent, 
so  that  the  seller  is  in  imminent 
danger  of  losing  the  price,  un- 
less the  buyer  gves  security  for 
the  payment  at  the  expiration 
of  the  term.— C.  N.  1613. 

1498.  The  thing  must  be  de- 
livered in  the  state  in  which  it 
was  at  the  time  of  the  sale,  sub- 
ject to  the  rules  relating  to  de- 
terioration contained  m  the 
title  Of  Obligations. 

From  the  time  of  sale  all  the 
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profits  of  the  thing  belong  to 
the  buyer.— C.  N.  1614. 

1499.  The  obligation  to  de- 
liver the  thing  comprises  its 
accessories  and  all  that  has 
been  designed  for  its  perpetual 
use.— C.  N.  1615  ;  C.  C.  1574. 

1500.  The  seller  is  obliged 
to  deliver  the  full  quantity  sold 
as  it  is  specified  in  the  contract, 
subject  to  modifications  here- 
inafter specified.— C.  N.  1616; 
C.  C.  P.  780. 

1501.  If  an  immoveable  be 
sold  with  a  statement,  in  what- 
ever terms  expressed,  of  its 
superficial  contents,  either  at  a 
certain  rate  by  measurement, 
or  at  a  single  price  for  the 
whole,  the  seller  is  obliged  to 
deliver  the  whole  quantity 
specified  in  the  contract;  if 
such  delivery  be  not  possible, 
the  buyer  may  obtain  a  diminu- 
tion of  the  price  according  to 
the  value  of  the  quantity  not 
delivered. 

If  the  superficial  contents  ex- 
ceed the  quantity  specified,  the 
buyer  must  pay  ror  such  excess 
of  quantity,  or  he  may  at  his 
option  give  it  back  to  the 
seller.— C.  N.  1617,  1618,  1619. 

1502.  In  either  of  the  cases 
stated  in  the  last  preceding 
article,  if  the  deficiency  or  ex- 
cess of  quantity  be  so  great  in 
comparison  with  the  quantity 
specified,  that  it  may  be  pre- 
sumed the  buyer  would  not 
have  bought  if  he  had  known  it, 
he  may  abandon  the  sale  and 
recover  from  the  seller  the 
price,  if  paid,  and  the  expenses 
of  the  contract,  without  pre- 
judice in  any  case  to  his  claim 
for  damaees.— C.  N.  1618,  1619, 
1620  ;C.  C.  P.  785. 

1503.  The  rules  contained 
in  the  last  two  preceding 
articles  do  not  apply,  when  it 
clearly   appears   from   the  de- 


scription of  the  immoveable  and 
the  terms  of  the  contract  that 
the  sale  is  of  a  certain  deter- 
minate thing,  without  regard 
to  its  quantity  by  measure- 
ment, whether  such  quantity 
is  mentioned  or  not. 

1504.  The  action  for  supple- 
ment of  price  on  the  part  of  the 
seller,  or  for  diminution  of 
price,  or  for  vacating  the  con- 
tract, on  the  part  of  the  buyer, 
is  subject  to  the  general  rules 
of  prescription.— C.  N.  1622; 
C.  C.  2210. 

1505.  If  two  immoveable 
properties  be  sold  by  the  same 
contract,  at  a  single  price  for 
the  whole,  with  a  declaration 
of  the  contents  of  each  and  in 
one  the  quantity  be  less  than 
stated  and  in  the  other  greater, 
the  deficiency  of  the  one  is  com- 
pensated by  the  excess  of  the 
other  so  far  as  it  goes,  and  the 
action  of  the  buyer  or  seller  is 
modified  accordingly. — C.  N. 
1623. 

SECTION  III. 

Of  Warranty. 
General    Provisions. 

1506.  The  warranty  to 
which  the  seller  is  obliged  in 
favor  of  the  buyer  is  either 
legal  or  conventional.  It  has 
two  objects: — 

1.  Eviction  of  the  whole  or 
any  part  of  the  thing  ; 

2.  The  latent  defects  of  the 
thing.-  C.  N.1625. 

1507.  Legal  warranty  is  im- 
plied by  law  in  the  contract  of 
sale  without  stipulation.  Never- 
theless the  parties  may,  by 
special  agreement,  add  to  the 
obligations  of  legal  warranty, 
or  diminish  its  effect, or  exclude 
it  altogether.— C.  N.  16*7, 
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§  l.—Of  Warranty     against 
Eviction. 

1508.  The  seller  is  obliged 
by  law  to  warrant  the  buyer 
against  eviction  of  the  whole 
or  any  part  of  the  thing  sold, 
by  reason  of  the  act  of  the 
former,  or  of  any  right  existing 
at  the  time  of  the  sale,  and 
against  incumbrances  not  de- 
clared and  not  apparent  at  the 
time  of  the  sale.— C.  N.  1626. 

1500.  Although  it  be  stip- 
ulated that  the  seller  is  not 
obliged  to  any  warranty,  he  is 
nevertheless  obltoed  to  a 
warranty  against  nis  personal 
acts.  Any  agreement  to  the 
contrary  is  null.— C.  N.  1628. 

15  lO.  In  like  manner,  when 
there  is  a  stipulation  excluding 
warranty,  the  seller  in  case  of 
eviction  is  obliged  to  return 
the  price  of  the  thing  sold,  un- 
less the  buyer  knew  at  the 
time  of  the  sale  the  danger  of 
eviction  or  had  bought  at  his 
own  risk.— C.N.  1629;  C.C.  1576. 

1511.  Whether  the  war- 
ranty be  legal  or  conventional, 
the  buyer  in  case  of  eviction, 
has  a  right  to  claim  from  the 
seller  : 

1.  Restitution  of  the  price  ; 

2.  Restitution  of  the  fruits 
in  case  he  is  obliged  to  pay 
them  to  the  party  who  evicts 
him  • 

3.  The  expenses  incurred,  as 
well  in  his  action  of  warranty 
against  the  seller  as  in  the 
original  action  ; 

4.  Damages,  interest  and  all 
expenses  of  the  contract ; 

Subject  nevertheless  to  the 
provision  contained  in  the 
article  next  following.— C.  N. 
1630 ;  C.  C.  2236. 

1512.  If  in  the  case  of  war- 
ranty the  causes  of  eviction 
-were  known  to   the  buyer  at 


the  time  of  the  sale,  and  there 
be  no  special  agreement,  the 
buyer  has  a  right  to  recover 
only  the  price  of  the  thing  sold. 

1513.  The  seller  is  obliged 
to  make  restitution  of  the  whole 
price  of  the  thing  sold,  al- 
though, at  the  time  of  the 
eviction,  it  be  found  to  be 
diminished  in  value,  or  de- 
teriorated, either  by  the 
neglect  of  the  buyer,  or  by  a 
fortuitous  event ;  unless  the 
buyer  has  derived  a  profit 
from  the  deterioration  caused 
by  him,  in  which  case  the  seller 
may  deduct  from  the  price  a 
sum  equal  to  such  profit. — C.  N. 
1631,  1632. 

1514.  If  the  thing  sold  be 
found,  at  the  time  of  eviction, 
to  have  increased  in  value, 
either  by  or  without  the  act  of 
the  buyer,  the  seller  is  obliged 
to  pay  him  such  increased 
value  over  the  price  at  which 
the  sale  was  made.— C.  N.  1633. 

1515.  The  seller  is  obliged 
to  indemnify  the  buyer,  or  to 
cause  him  to  be  indemnified, 
for  all  repairs  and  useful  ex- 
penditures made  by  him  upon 
the  property  sold,  according  to 
their  value.— C.  N.  1634. 

1516.  If  the  seller  have  sold 
the  property  of  another  in  bad 
faith,  he  is  obliged  to  reimburse 
the  buyer  for  all  expenditures 
laid  out  by  him  upon  it.— C.  N. 
1635. 

1517.  If  the  buyer  suffer 
eviction  of  a  part  only  of  the 
thing,  or  of  two  or  more  things 
sold  as  a  whole,  which  partis 
nevertheless  of  such  import- 
ance in  relation  to  the  whole 
that  he  would  not  have  bought 
without  it,  he  may  vacate  the 
sale. 

1518.  If  in  the  case  of  evic- 
tion of  a  part  of  the  thing  or 
things  sold  as  a  whole,    the 
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sale  be  not  vacated,  the  buyer 
has  a  right  to  claim  from  the 
seller  the  value  of  such  part,  to 
be  estimated  •  proportionally 
upon  the  whole  price,  and  also 
damages  to  be  estimated  ac- 
cording to  the  increased  value 
of  the  thing  at  the  time  of  evic- 
tion.— C.  NT  1637. 

1519.  If  the  property  sold 
be  charged  with  a  servitude 
not  apparent  and  not  declared, 
of  such  importance  that  it  may 
be  presumed  the  buyer  would 
not  nave  bought,  if  he  had  been 
informed  of  it,  he  may  vacate 
the  sale  or  claim  indemnity,  at 
his  option,  and  in  either  case 
may  bring  his  action  as  soon  as 
he  is  informed  of  the  existence 
of  the  servitude.— C.  N.  1638. 

1520.  Warranty  against 
eviction  ceases  in  case  the 
buyer  fails  to  call  in  the  seller 
within  the  delay  prescribed  in 
the  Code  of  Civil  Procedure  if 
the  latter  prove  that  there  ex- 
isted sufficient  ground  of  de- 
fence to  the  action  of  eviction. 
— C.  N.  1640 ;  C.  C.  P.  177,  s.  4. 
183  et  s. 

1521.  The  buyer  may  enforce 
the  obligation  of  warranty 
when,  without  the  intervention 
of  the  judgment,  he  abandons 
the  thing  sold  or  admits  the 
incumbrance  upon  it,  if  he 
prove  that  such  abandonment 
or  admission  is  made  by  reason 
of  a  right  which  existed  at  time 
of  sale. 

§   2.  —  Of  Warranty    against 
latent  Defects. 

1522.  The  seller  is  obliged 
by  law  to  warrant  the  buyer 
against  such  latent  defects  in 
the  thing  sold,  and  its  acces- 
sories, as  render  it  unfit  for  the 
use  for  which  it  was  intended, 
or  so   diminish  its  usefulness 


that  the  buyer  would  not  have 
bought  it,  or  would  not  have 
given  so  large  a  price,  if  he  had 
known  them. — C.  N.  1641. 

1523.  The  seller  is  not 
bound  for  defects  which  are 
apparent  and  which  the  buyer 
might  have  known  of  himself. 
— C.  N.  1642. 

1524.  The  seller  is  bound  for 
latent  defects  even  when  they 
were  not  known  to  him  unless 
it  is  stipulated  that  he  shall  not 
be  obliged  to  any  warranty. — 
C.  N.  1643. 

1525.  When  several  prin- 
cipal things*  are  sold  together 
as  a  whole,  so  that  the  buyer 
would  not  have  bought  one  of 
them  without  the  other,  the 
latent  defect  in  one  entitles 
him  to  vacate  the  sale  for  the 
whole 

1526.  The  buyer  has  the 
option  of  returning  the  thing 
and  recovering  the  price  of  it 
or  of  keeping  the  thing  and  re- 
covering a  part  of  the  price  ac- 
cording to  an  estimation  of  its 
value.— C.  N.  1644. 

1527.  If  the  seller  knew  the 
defect  of  the  thing,  he  is 
obliged  not  only  to  restore  the 
price  of  it,  but  to  pay  all  dam- 
ages suffered  by  the  buyer. 

He  is  obliged  in  like  manner 
in  all  cases  in  which  he  is  le- 
gally presumed  to  know  the  de- 
fects.—C.  N.  1645. 

1528.  If  the  seller  did  not 
know  the  defects,  or  is  not 
legally  presumed  to  haveknown 
them,  he  is  obliged  only  to  re- 
store the  price  and  to  reimburse 
to  the  buyer  the  expenses 
caused  by  the  sale. — C.  N.  1646. 

1529.  If  the  thing  perish  by 
reason  of  any  latent  defect 
which  it  had  at  the  time  of  the 
sale,  the  loss  falls  upon  the 
seller  who  is  obliged  to  restore 
the  price  of  it  to  the  buyer  and 
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otherwise  to  indemnify  him  as 
provided  in  the  two  last  pre- 
ceding articles. 

If  it  perish  by  the  fault  of  the 
buyer  or  by  a  fortuitous  event, 
the  varae  of  the  thing  in  the 
condition  in  which  it  was,  at 
the  time  of  the  loss,  must  be 
deducted  from  his  claim  against 
the  seller.  — C.  N.  1647. 

15SO.  Theredhibitoryaction, 
resulting  from  the  obligation  of 
warranty  against  latent  defects, 
must  be  brought  with  reason- 
able diligence,  according  to  the 
nature  of  the  defect  and  the 
usage  of  the  place  where  the 
sale  is  made.— C.  N.  1648. 

1531.  In  sales  made  under 
process  of  execution  there  is  no 
obligation  of  warranty  against 
latent  defects.— C.  N.  164ft 

CHAPTER  FIFTH. 

OF    THE    OBLIGATIONS    OF    THE 
BUYER. 

1532.  The  principal  obliga- 
tion of  the  buyer  is  to  pay  the 
price  of  the  thing  sold.— C.N. 
1660. 

1588.  If  the  time  and  place 
of  payment  be  not  fixed  by 
agreement,  the  buyer  must 
pay  at  the  time  and  place  of 
the  delivery  of  the  thing.— C.  N. 
1661. 

1584.  The  buyer  is  obliged 
to  pay  interest  on  the  price  in 
the  cases  following : 

1.  In  case  of  a  special  agree- 
ment, from  the  time  fixed  by 
such  agreement ; 

2.  In  case  the  thing  sold  be  of 
a  nature  to  produce  fruits  or 
other  revenues,  from  the  time 
of  entering  into  possession  of  it. 
But  if  a  terra  be  stipulated  for 
the  payment  of  the  price,  the 
interest  is  due  only  from  the 
expiration  of  such  term ; 


3.  In  case  the  thing  be  not 
of  a  pature  to  produce  fruits  or 
revenues,  from  the  time  of  the 
buyer  being  put  in  default.— 
C.  N.  1668. 

1585.  If  the  buyer  be  dis- 
turbed in  his  possession  or  have 
just  cause  to  rear  that  he  will 
be  disturbed  by  any  action,  hy- 
pothecary or  in  revendication, 
he  may  delay  the  payment  of 
the  price  until  the  seller  causes 
such  disturbance  to  cease  or 
gives  security,  unless  there  is  a 
stipulation  to  the  contrary.— 
C.  N.  1668. 

1588.  The  seller  of  an  im- 
moveable cannot  demand  the 
dissolution  of  the  sale  by  rea- 
son of  the  failure  of  the  buyer 
to  pay  the  price,  unless  there  is 
a  special  stipulation  to  that 
effect.— C.  N.  1664. 

1587.  The  stipulation  and 
right  of  dissolution  of  the  sale 
of  an  immoveable,  by  reason  of 
non-payment  of  the  price,  are 
subject  to  the  rules  relating  to 
the  right  of  "redemption  con- 
tained in  articles  1547, 1548, 1649, 
1650, 1551, 1552. 

The  right  can  in  no  case  be 
exercised  after  the  expiration 
of  ten  years  from  the  time  of 
sale.—  C.  C.  816,  2100,  2102,  2248. 

1588.  The  judgment  of  dis- 
solution by  reason  of  non-pay" 
ment  of  the  price  is  pronounced 
at  once,  without  any  delay  be- 
ing granted  by  it  for  the  pay- 
ment of  the  price ;  nevertheless 
the  buyer  may  pay  the  price 
with  interest  and  costs  of  suit 
at  any  time  before  the  render- 
ing of  the  iudgment. 

1539.  The  seller  cannot  have 
possession  of  the  thing  sold, 
upon  the  dissolution  of  the  sale 
by  reason  of  non-payment  of 
the  price,  until  he  has  repaid  to 
the  buyer  such  part  of  the  price 
as   he  has  received,  with   the 
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back  the  property  under  his 
right  of  redemption,  he  receives 
it  free  from  all  incumbrances 
with  which  the  buyer  may  have 
charged  it,— C.  N.  1678 ;  C.  C. 
1006. 

1548.  The  right  of  redemp- 
tion cannot  be  stipulated  for  a 
term  exceeding  ten  years. 

If  it  be  stipulated  for  a  longer 
period,  it  is  reduced  to  the  term 
of  ten  years.— C.  N.  1600  ;  C.  C. 
2248. 

1549.  The  stipulated  term 
is  to  be  strictly  observed.  It 
cannot  be  extended  by  the 
court.— C.  N.  1061. 

15(H).  If  the  seller  fail  to 
bring  a  suit  for  the  enforcement 
of  his  right  of  redemption  with- 
in the  stipulated  term,  the 
buyer  remains  absolute  owner 
of  the  thing  sold.— C.  N.  1002. 

1551.  The  term  runs  against 
all  persons,  including  those 
otherwise  incapable  in  law,  re- 
serving to  the  latter  such  re- 
course as  they  may  be  entitled 
to.— C.  N,  1003. 

1552.  The  seller  of  immove- 
able property  mav  exercise  his 
right  of  redemption  against  a 
second  buyer,  although  the 
right  be  not  declared  in  the 
second  sale.— C.  N.  1004. 

1553.  The  buyer  of  a  thing 
subject  to  aright  of  redemption 
holds  all  the  rights  which  the 
seller  had  in  the  thing.  He 
may  prescribe  as  well  against 
the  true  proprietor  as  against 
those  having  claims  and  hypo- 
thecs on  the  thing.— C.  N.  1065. 

1554.  He  may  set  up  the 
benefit  of  discussion  against  the 
creditors  of  the  seller. — C.  N. 
1000 ;  C.C.  2000,  2007 ;  C.  C.  P. 
177  s.  5, 190. 

1555.  If  the  buyer  of  an  un- 
divided part  of  an  immoveable 
subject  to  the  right  of  redemp- 
tion   become    afterwards     the 


buyer  of  the  whole  property, 
upon  a  sale  by  licitatton  insti- 
tuted against  him,  and  such 
right  be  not  purged,  he  may 
oblige  the  seller  who  wishes  to 
exercise  it  to  take  back  the 
whole  property.— C.  N.  1007. 

1556.  If  several  persons 
sell  conjointly,  and  by  one 
contract,  an  immoveable  which 
is  their  common  property,  with 
a  right  of  redemption,  each  of 
them  can  exercise  his  right  for 
the  part  only  which  belonged 
to  him.— C.  N.  100a 

1557.  The  rule  declared  in 
the  last  preceding  article  applies 
also  if  one  seller  of  an  immove- 
able have  left  several  heirs; 
each  of  the  co-heirs  can  exer- 
cise the  right  of  redemption  for 
the  part  only  which  he  has  in 
the  succession  of  the  seller.— 
C.  N.  1009. 

1558.  In  the  case  stated  in 
the  two  last  preceding  articles 
the  buyer  may,  if  he  think  fit, 
compel  the  co-vendor  or  the  co- 
heir to  take  back  the  whole  of 
the  property  sold  with  the  right 
of  redemption,  and  in  default 
of  his  so  doing,  he  may  cause 
the  suit  fcf  such  co-vendor  or 
co-heir  for  a  part  of  the  property 
to  be  dismissed.— C.  N.  1070. 

1559.  If  the  sale  of  an  im- 
moveable belonging  to  several 
owners  be  made  not  conjointly 
of  the  whole  property  together, 
but  by  each  of  them  of  his  part 
only,  they  may  exercise  their 
right  of  redemption  separately, 
each  for  the  portion  which 
belonged  to  him,  and  the  buyer 
cannot  oblige  him  to  take  back 
the  whole.  -C.  N.  1671. 

1560.  If  an  immoveable 
have  been  sold  to  several 
buyers,  or  to  one  buyer  who 
leaves  several  heirs,  the  right 
of  redemption  can  be  exercised 
against  each  of  the  buyers  or 
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co-heirs  for  his  part  only ;  but  if 
there  have  been  a  partition  of 
the  property  among  the  co-heirs 
the  right  may  be  exercised  for 
the  whole  property  against  any 
one  of  them  to  whom  it  has 
fallen.— C.  N.  1672. 

SECTION  II. 

Of  the  Annulling  of  Sale  for 
cause  of  Lesion . 

1561.  The  rules  relating  to 
the  avoiding  of  contracts  for 
cause  of  lesion  are  declared  in 
the  title  Of  Obligations.— C.  N. 
1674 ;  C.  C.  1001  et  s. 

SECTION  II  (A). 

Of  Re-entry  upon  Abandoned 
Lands. 

1561a. 

Repealed  by  60  F.,  c.  50,  s.  26. 
15616.— Ibid. 

CHAPTER  SEVENTH, 

OF  SALE  BT  LICITATION. 

1562.  If  a  thing,  either 
moveable  or  immoveable,  held 
in  common  by  several  proprie- 
tors cannot  be  partitioned  con- 
veniently and  without  loss,  or 
if  in  a  voluntary  partition  of  a 

Eroperty  held  in  common  there 
e  a  part  which  none  of  the  co- 
proprietors  is  able  or  willing  to 
take,  a  public  sale  of  it  is  made 
to  the  highest  bidder,  and  the 

Srice  is  divided  among  them. — 
!.  N.   1686 ;  C.  C.  430,  698,  709 ; 
C.  C.  P.  1045. 

1563.  The  manner  and  for- 
malities of  proceeding  in  sales 
by  licitation  are  declared  in  the 
Code  of  Civil  Procedure.— C.  N. 
1688 ;  C.  C.  P.  1045  et  s. 


CHAPTER  EIGHTS. 

OF  SALE  BY  AUCTION. 

1564.  Sales  by  auction  or 
public  outcry  are  either  forced 
or  voluntary. 

The  rules  relating;  to  forced 
sales  are  declared  in  chapters 
seven  and  eleven  of  this  title, 
and  in  the  Code  of  Civil  Pro- 
cedure. 

1565.  The  voluntary  sale  by 
auction  ot  goods,  wares,  mer- 
chandise or  effects  cannot  be 
made  by  any  person  other  than 
a  licensed  auctioneer,  subject 
to  the   following    exceptions  : 

1.  The  sale  of  goods  or  effects 
belonging  to  the  Crown  or 
seized  by  a  public  officer  under 
judgment  or  process  of  any 
court  or  as  being  forfeited  ; 

2.  The  sale  of  goods  of  minors 
by  forced  or  by  voluntary  licit- 
ation ; 

3.  The  sale  of  property,  at 
any  bazaar  held  for  religious  or 
charitable  purposes,  or  the  sale 
of  property  for  religious  pur- 
poses ; 

4.  The  sale  of  goods  and 
effects  belonging  to  deceased 
persons  or  to  any  dissolution  of 
community,  or  to  any  church  ; 

5.  The  sale  of  personal  prop- 
erty, grain,  or  cattle  for  non- 
commercial purposes  by  the 
inhabitants  of  the  rural  dis- 
tricts, removing  from  the  local- 
ity ; 

6.  The  sale  at  exhibitions  of 
farm  animals  exhibited  by  agri- 
cultural societies ; 

7.  Sales  for  municipal  taxes 
under  municipal  laws.— R.  S.  Q. 
5813. 

This  article  is  modified  by 
the  following  sections  of  the 
Revised  Statutes  of  the  Pro- 
vince  (53  V.,  c.  16,  s.  2). 

"  943.  The  following  property 
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*nd  effects  need  not  be  sold  by 
a  licensed  auctioneer,  and  sales 
thereof  by  auction,  are  exempt 
from  the  duty  mentioned  in 
Article  9436,  to  wit  :— 

"  The  moveable  and  immove- 
able property  of  the  Crown  - 
those  sold  by  authority  of  jus- 
tice—those sold  through  con- 
fiscation, those  of  a  deceased 
person— those  belonging  to  any 
dissolution  of  community,  or  to 
any  church,  or  which  are  sold 
at  any  bazaar  held  for  religious 
or  charitable  purposes,  or  which 
are  sold  in  payment  of  munici- 
pal taxes  under  the  Municipal 
Code,  or  any  other  law  regula- 
ting municipalities. 

'*  Moveable  and  immoveable 
property,  grain  and  cattle  sold 
for  noncommercial  purposes  by 
the  inhabitants  of  the  rural 
districts  removing  from  the 
locality,  and  the  property  of 
minors  sold  by  forced  or  volun- 
tary licitation." 

"  Farm  animals  exhibited  by 
agricultural  societies  at  an  ex- 
hibition and  sold  during  the 
time  of  such  exhibition." 

"  943a.  The  following  property 
and  effects  sold  by  auction  and 
outcry  in  this  Province,  and 
adjudged  to  the  highest  and 
last  bidder  therefor,  must  be 
sold  to  a  licensed  auctioneer,  to 
wit : 

'*  All  moveable  and  immove- 
able property,  effects,  goods 
and  stock  in  trade,  as  well  as 
the  assets  of  a  person  who  has 
made  an  assignment  under  the 
law  respecting  the  abandon- 
ment of  property. 

"  The  curator  of  the  property 
of  any  person  who  has  made  an 
abandonment  of  his  property 
under  the  law,  may  however, 
himself  sell  such  propertv  at 
auction,  by  taking  out  an 
auctioneer's  license.' 


"943b.  Sales  by  auction  of 
immoveable  property,  and  sales 
by  auction  of  household  furni- 
ture and  effects  in  use,  inclu- 
ding therein  pictures,  paint- 
ings, and  books,  under  the  pre- 
ceding article,  shall  be  subject 
to  a  duty  of  one  per  cent  on  the 
amount  thereof,  which  duty 
shall  be  paid  by  the  auctioneer 
to  the  Collector  of  Provincial 
Revenue,  out  of  the  proceeds  of 
the  sale,  at  the  cost  ot  the  seller, 
unless  an  express  stipulation 
be  made,  in  the  conditions  of 
sale,  that  such  duty  shall  be 
paid  by  the  buyer,  in  which 
case  the  duty  shall  be  added  to 
the  price."    (53  V.,  c.  16.) 

1566.  A  sale  by  auction  con- 
trary to  the  provisions  con- 
tained in  the  last  preceding 
article,  is  not  null ;  it  merely 
subjects  the  contravening  par- 
ties to  the  penalties  imposed  by 
law. 

1567.  The  adjudication  of  a 
thing  to  auy  person  on  his  bid 
or  offer,  and  the  entry  of  his 
name  in  the  sale-book  of  the 
auctioneer  completes  the 
sale  to  him.  and  he  becomes 
owner  of  the  thing,  subject 
to  the  conditions  of  sale  an- 
nounced by  the  auctioneer, 
notwithstanding  the  rule  con- 
tained in  article  1235.  The  con- 
tract from  that  time  is  govern- 
ed by  the  rules  applicable  to  the 
contract  of  sale. 

1568.  If  the  purchaser  do 
not  pay  the  price  at  which  the 
thing  was  adjudged  to  him, 
in  conformity  with  the  condi- 
tions of  sale,  the  seller  may, 
after  having  given  reasonable 
and  customary  notice  thereof, 
again  expose  the  thing  to  sale 
by  auction,  and  if  at  the  resale 
the  price  obtained  for  the  thing 
be  less  than  that  for  which  it 
was  adjudged  to  the  first  pur- 


he  seller  may  recover 
i  the  difference  and  all 
uses  of  the  resale.  But 
i  resale  a  greater  price 
ned  for  the  thing,  the 
■chaser  is  not  entitled 
lencflt  thereof,  beyond 
:nses  of  the  resale,  and 
.  allowed  to  bid  at  such 


Special  provisions  con- 
the  sale  of  registered 
vessels  are  contained 
iurth  book  of  this  code 
lie  Of  Merchant  Ship- 
',.  C.  2369  ets. 


IEK  INCORPOREAL 
SECTION  I. 

%le  of  Debts  and  Bights 
of  Action. 

The  sale  of  debts  and 

if  action  against  third 
is  perfected  between 
er  and  buyer  by  the 
ion  of  the  title  if  au- 
or  the  delivery  of  it,  if 
•ivate  signature.1— C.N. 

The  buyer  has  no  pos- 
available  against  third 
until  signification  of 
if  sale  has  been  made, 
lopy  of  it  delivered  to 
;or.  He  may,  however, 
a  possession  by  the  ac- 
>  of  the  transfer  by  the 
subject  to  the  special 
ns  contained  in  article 


2127. -C.N.  1690 ;  C.C.  1174, 1192  ; 
C.  C.  P.  692. 

IS71ra.  Whenever,  in  the 
case  of  a  sale  of  a  debt  or  a 
right  of  action,  the  debtor  has 
had  his  domi- 


arl  id«  1  "j71  may  be  effected,  by 
publishing  a  notice  of  said  sale, 
twice  in  the  French  language, 
in  a  newspaper  published  in 
the  French  language,  and  twice 
In  the  English  language,  in  a 
newspaper  published  in  the 
English  language  in  the  dis- 
trict in  which  the  debt  was 
contracted  or  in  which  the 
action  may  he  instituted  ;  and 
in  default  of  either  of  such 
newspapers  In  such  district, 
then  in  similar  newspapers  of 
the  nearest  locality. 

The  delivery  of  a  copy  of  the 
deed  of  sale  required  by  the 
Mid  article  1671  may  be  ef- 
fected, by  leaving  such  copy 
tor  the  debtor  in  the  hands  ot 
the  prothonotary  of  the  district 
in  which  the  debt  was  con- 
tracted or  of  the  district  in 
which  the  action 
brought.— R.  S.  Q.,E 
cap.  40. 

15716.  'Whenever  in  either 
of  the  cases  mentioned  in  the 

E receding  article,  an  action  has 
een  brought  against  the  debt- 
or, the  service  of  the  action,  in 
the  manner  prescribed  by  arti- 
cle 68  p)  of  the  Code  of  Civil  Pro- 
cedure, is  a  sufficient  significa- 
tion of  the  deed  of  sale.  If  in 
the  order  published  in  virtue  of 
the  said  article,  the  sale  Is 
mentioned  and  described;  and 
the  filing  of  a  copy  of  the  deed 
of  sale  together  with  the  return 


R.S.Q.  5610  eta.  as  to  the  sale  and  voluntary  ti 

e  replacing  neigneuriiil  rights, 

a  136  of  the  present  Code  of  Civil  Prootdure. 


SAL*. 


201 


of  the  action,  is  a  sufficient  de- 
livery thereof  to  the  debtor. 
-Id. 

1571c.  Whenever  a  whole 
class  of  rents  or  debts  collec- 
tively are  sold,  the  signification 
of  the  sale  required  by  article 
1971  may  be  effected  by  causing 
the  deed  of  sale  to  be  published 
in  the  manner  prescribed  by 
article  1571a,  and:  the  delivery 
of  the  copy  may  be  effected  by 
depositing  a  copy  of  the  deed 
of  sale  in  the  office  of  the  pro- 
thonotary  of  the  district  in 
which  the  succession  opened, 
or  in  which  the  la-  ds  are  situ- 
ated charged  with  such  debts, 
or  of  the  district  in  which  is  or 
was  the  chief  place  of  business 
of  the  original  creditor. 

Such  publication  and  deposit, 
once  made,  shall  be  a  sufficient 
signification  and  delivery  vith 
respect  to  each  debtor  individu- 
ally. —Id. 

SCHEDULE. 

FORM  OF  NOTICE. 

In  connection  with  article 
1571a. 

To  {name  and  designation  of 
the  debtor). 

Notice   is  hereby  given   you 
that  the  debt  {or  right  of  action) 
which    {name    of    the    selling 
creditor)   had    against  you  by 
virtue  of  {description  of  the  title 
on  which  the  debt  or  the  right 
is  founded)  has  been  sold  and 
conveyed  to  (name,  designation 
and  residence  of  the  purchas- 
ing creditor}  by  virtue  of  an  in- 
strument   {before   notaries   or 
by  private  writing)  executed  at 

the day  of in 

the  year in  the  presence 

of  {witness  or  the  name  of  the 
notary). — Id. 

1S72.    If  before  the  signifi- 
cation of  the  act  by  one  of  the 


parties  to  the  debtor  he  have 
paid  to  the  seller,  he  is  dis- 
charged.— C.  N.  1691. 

1578.  The  two  last  preced- 
ing articles  do  not  apply  to 
bills,  notes  or  bank  checks  pay* 
able  to  order  or  to  bearer,  no 
signification  of  the  transfer  of 
them  being  necessary  ;  nor  to 
debentures  for  the  payment  of 
money,  nor  to  transfers  of 
shares  in  the  capital  stock  of 
incorporated  companies,  which 
are  regulated  by  the  respective 
acts  of  incorporation  or  the  by- 
laws of  such  companies. 

Notes  for  the  delivery  of  grain 
or  other  things,  or  for  the  pay- 
ment of  money,  and  payable  to 
order  or  to  bearer,  may  be 
transferred  by  endorsement  or 
delivery,  without  notice, 
whether  they  are  payable  abso- 
lutely or  subject  to  a  con- 
dition— C.  C.  P.  666,  667. 

1574.  The  sale  of  a  debt  or 
other  right  includes  its  acces- 
sories, such  as  securities, 
priviliges  and  hypothecs.— C  N. 
1682,  1615 ;  C.  C.  1988,  2127. 

1575.  Arrears  of  interest 
accrued  before  the  sale  are  not 
included  in  it  as  an  accessory 
of  the  debt. 

1576.  The  seller  of  a  debt  or 
other  right  is  bound  by  law  to 
the  warranty  that  it  exists  and 
is  due  to  him,  although  the  sale 
is  without  warranty. 

Subject,  nevertheless,  to  the 
exception  declared  in  article 
1510.— C.  N.  1893. 

1577.  When  the  seller  by  a 
simple  clause  of  warranty 
obliges  himself  for  the  solvency 
of  the  debtor,  the  warranty  ap- 
plies only  to  his  solvency  at  the 
time  of  sale,  and  is  limited  in 
amount  to  the  price  paid  by  the 
buyer.— C.  N.  1694,  1695;  C.  C. 
750. 

1578.  The  preceding  articles 
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of  this  chapter  apply  equally  to 
transfers  of  debts  and  rights  of 
action  against  third  persons  by 
contract  other  than  sales,  ex- 
cept gifts  to  which  article  1576 
does  not  apply.— C.  C.  796. 

SECTION  II 

Of  the  Sale  oj  Successions. 

1579.  He  who  sells  a  right 
of  succession  without  specify- 
ing in  detail  the  property  of 
which  it  consists  is  bound  by 
law  to  warrant  only  his  right 
as  heir.— C.  N.  1696  ;  C.  C.  647, 
658.  710,  1061. 

1580.  If  the  seller  have  re- 
ceived the  fruits  or  revenues  of 
any  property,  or  the  amount  of 
any  debt,  or  sold  anything 
making  part  of  the  succession, 
he  is  bound  to  reimburse  the 
same  to  the  buyer,  unless  they 
have  been  expressly  reserved.— 
C.  N.  1697. 

1581.  The  buyer,  besides 
his  obligations  common  to  the 
contract  of  sale,  is  obliged  to 
reimburse  the  seller  for  all 
debts  and  expenses  of  the  suc- 
cession paid  to  hiin,  to  pay  him 
the  debts  which  the  succession 
may  owe  him,  and  to  discharge 
all  debts  and  obligations  of  the 
succession  for  which  he  is 
liable  ;  unless  there  is  a  stipu- 
lation to  the  contrary. — C.  N. 
1698. 

SECTION    III. 

Of  the  Sale  of  Litigious  Bights. 

1582.  When  a  litigious 
right  is  sold,  he  against 
whom  it  is  claimed  is  wholly 
discharged  by  paying  to  the 
buyer  the  price  and  incidental 
expenses  of  the  sale,  with 
interest  on  the  price  from  the 
day  that  the  buyer  has  paid 
it.— C.  N.  1699  ;  C.  C.  1485. 


1583.  A  right  is  held  to  oe 
litigious  when  it  is  uncertain, 
end  disputed  or  disputable  by 
the  debtor,  whether  an  action 
for  its  recovery  is  actually 
pending  or  is  likely  to  become 
necessary. 

1584.  The  provisions  con 
tained  in  article  1582  do  not  ap- 
ply : 

1.  When  the  sale  has  been 
made  to  a  co-heir  or  co-pro- 
prietor of  the  right  sold  ; 

2.  When  it  has  been  made  to 
a  creditor  in  payment  of  what 
is  due  to  him  ; 

3.  When  it  has  been  made  to 
the  possessor  of  a  property 
subject  to  the  litigious  right  ; 

4.  When  the  judgment  of  a 
court  has  been  rendered  affirm- 
ing the  right,  or  when  it  has 
been  made  clear  by  evidence 
and  is  ready  for  judgment. — 
C.  N.  1701. 

CHAPTER  ELEVENTH. 

OF  FORCED  SALES    AND    TRANS- 
FERS RESEMBLING  SALE. 

SECTION     I. 

Of  Forced  Sales. 

1585.  The  creditor  who  has 
a  judgment  against  his  debtor 
may  take  in  execution  and 
cause  to  be  sold,  in  satisfaction 
of  such  iudgment,  the  property 
moveable  or  immoveable  of  his 
debtor,  except  only  the  articles 
specially  exempted  by  law ; 
subject  to  the  rules  and  form- 
alities provided  in  the  Code  of 
Civil  Procedure.— C.  C.  1490, 
1531,  2268,  s.  4  ;  C.  C.  P.  598,  599. 

1586.  Injudicial  sales  under 
execution,  the  buyer,  in  case  of 
eviction,  may  recover  from  the 
debtor  the  price  paid  with 
interest,  and  the  incidental  ex- 
penses of  the  title  ;  he  may  also 
recover,  from  the  creditors  who 
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have  received  it,  the  price  with 
interest ;  saving  to  the  iatter 
their  exception  of  discussion  of 
the  property  of  the  debtor. — 
C.  C.  P.  668,  784,  786,  831. 

1587.  The  last  preceding 
article  is  without  prejudice  to 
the  recourse  which  the  buyer 
has  against  the  prosecuting 
creditor,  by  reason  of  inform- 
alities in  the  proceedings,  or 
of  the  seizure  of  property  not 
ostensibly  belonging  to  the 
debtor. 

1588.  The  general  rules 
concerning  the  effect  of  forced 
judicial  sales  in  the  extinction 
of  hypothecs  and  of  other  rights 
and  incumbrances,  are  declared 
in  the  title  Of  Privileges  and 
Hypothecs,  and  in  the  Code  of 
Civil  Procedure.— C.  C.  950,  053, 
s.  2, 1447, 2081,  s.  6 ;  C.  C.  P.  781. 

1589.  In  cases  in  which  im- 
moveable property  is  required 
for  purposes  of  public  utility, 
the  owner  may  be  forced  to  sell 
it  or  be  expropriated  by  the 
authority  of  law  in  the  manner 
and  according  to  the  rules  pre- 
scribed by  special  laws.1— C.  C. 
407. 

1500.  In  the  case  of  sales 
and  expropriations  for  purposes 
of  public  utility,  the  party 
acquiring  the  property  cannot 
be  evicted.  The  hypothecs  and 
other  charges  are  extinguished, 
saving  to  the  creditors  their  re- 
course upon  the  price  and  sub- 
ject to  the  special  laws  relating 
to  the  matter.  (*)— C.  C.  953,  s.  1, 
2081,  s.  6. 

1591.  The  rules  concerning 
the  formalities  and  proceedings 
in  judicial  and  other  forced 
sales  and  expropriations  are 
contained  in  the  Code  of  Civil 
^Procedure  and  in  the  acts  re- 
lating to  municipal  and  other 
incorporated  bodies  ;  such  sales 


and  expropriations  are  subject 
to  the  rules  generally  applicable 
"to  the  contract  of  sale,  when 
these  are  not  inconsistent 
with  special  laws  or  any 
article  of  this  code.O 

SECTION  II. 

Of  the  giving  in  Payment. 

1592.  The  giving  of  a  thing 
in  payment  is  eouivalent  to  a 
sale  of  it,  and  makes  the  party 
giving  liable  to  the  same 
warranty. 

The  giving  in  payment, 
nevertheless,  is  perfected  only 
by  the  actual  delivery  of  the 
thing. 

It  is  subject  to  the  provisions 
relating  to  the  avoidance  of 
contracts  and  payments  con- 
tained in  the  title  Of  Obliga- 
tions. 

8ECTION    III. 

Of  Alienation  for  Rent 

1593.  The  alienation  in  per- 
petuity of  immoveable  property 
for  an  annual  rent,  is  equiva- 
lent to  a  sale.  It  is  subject  to 
the  same  rules  as  the  contract 
of  sale  in  so  far  as  they  can  be 
made  to  apply. 

1594.  The  rent  may  be  pay- 
able either  in  money  or  in  kind. 
Its  nature  and  the  rules  to 
which  it  is  subject  are  declared 
in  the  articles  relating  to  rents 
contained  in  the  second  chapter 
of  the  first  title  of  the  second 
book.— C.  C.  389  et  s.,  1792, 1908, 
2067. 

1595.  The  obligation  to  pay 
the  rent  is  a  personal  liability  : 
the  purchaser  is  not  discharged 
from  it  by  abandonment  of  the 
property,  nor  is  he  discharged 
oy  reason  of  the  destruction  of 
the  property  by  a  fortuitous 
event  or  by  irresistible  force. 


1  Vide  R.  S.  Q.  5754a  et  s.  (54  V.  e.  38)  as  to  Expropriations. 
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TITLE    SIXTH 


OF   EXCHANGE. 


1596.  Exchange  is  a  con- 
tract by  which  the  parties 
respectively  give  to  each  other 
one  thing  for  another. 

It  is  effected  by  consent,  in 
the  same  manner  as  sale.— C.  N. 
1702,  1703  ;  C.  C.  1472. 

1597.  If  one  of  the  parties, 
even  after  having  received  the 
thing  given  to  him  in  exchange, 
prove  that  the  other  party  was 
not  owner  of  such  thing,  he 
cannot  be  compelled  to  deliver 
that  which  he  has  promised  in 


counter-exchange,  but  only  to 
return  the  thing  which  he  has 
received.— C.  N.  1704. 

1598.  The  party  who  is 
evicted  of  the  thing  he  has  re- 
ceived in  exchange  has  the 
option  of  demanding  damages 
or  of  recovering  the  thing  given 
by  him.— C.  N.  1705. 

1599.  The  rules  contained 
in  the  title  Of  Sale  apply  equal- 
ly to  exchange,  when  not  in- 
consistent with  any  article  of 
this  title.— C.  N.  1707. 


TITLE  SEVENTH 

OF  LEASE  AND  HIRE. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

1600.  The  contract  of  lease 
or  hire  has  for  its  object  either 
things  or  work,  or  both  com- 
bined.—C.  N.  1708. 

1601.  The  lease  or  hire  of 
things  is  a  contract  by  which 
one  of  the  parties,  called  the 
lessor,  grants  to  the  other, 
called  the  lessee,  the  enjoyment 
of  a  thing  during  a  certain 
time,  for  a  rent  or  price  which 
the  latter  obliges  himself  to 
pay.— C.  N.  1709. 

1602.  The  lease  or  hire  of 
work  is  a  contract   by   which 


one  of  the  parties,  called  the 
lessor,  obliges  himself  to  do 
certain  work  for  the  other, 
called  the  lessee,  for  a  price 
which  the  latter  obliges  himself 
to  pay.— C.  N.  1710. 

1603.  The  letting  out  of 
cattle  on  shares  is  a  contract  of 
lease  or  hire  combined  with  a 
contract  of  partnership. — C.  N. 
1804, 1818  ;  C.  C.  1698  et  s. 

1604.  The  capacity  to  enter 
into  a  contract  of  lease  or  hire 
is  governed  by  the  general  rules 
relating  to  the  capacity  to  con- 
tract, contained  in  chapter  one 
of  the  title  Of  Obligations. — 
C.  C.  319,  985  et  s. 
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CHAPTER  SECOND. 

OF  THE  LEASE  AND  HIRE  OF 
THINGS. 


SECTION  I. 

General  Provisions. 

1605.  All  corporeal  things 
may  be  leased  or  hired,  except 
such  as  are  excluded  bv  their 
special  destination,  and  those 
which  are  necessarily  con- 
sumed by  the  use  made  of 
them.-C.  N.  1713. 

1606.  Incorporeal  things 
may  also  be  leased  or  hired,  ex- 
cept such  as  are  inseparably  at- 
tached to  the  person.  If  at- 
tached to  a  corporeal  thing,  as  a 
right  of  servitude,  they  can 
only  be  leased  with  such  thing. 
— C.  N.  031,  634  ;  C.  C.  494,  497. 

1607.  The  lease  or  hire  of 
houses  and  the  lease  or  hire 
of  farms  and  rural  estates  are 
subject  to  the  rules  common  to 
contracts  of  lease  or  hire,  and 
also  to  particular  rules  applic- 
able only  to  the  one  or  other  of 
them.— C.  C.  1642,  et  s.,  1646, 
et  s. 

1608.  Persons  holding  real 
property  by  sufferance  of  the 
owner,  without  lease,  are  held 
to  be  lessees,  and  bound  to  pay 
the  annual  value  of  the  pro- 
perty. 

Such  holding  is  regarded  as 
an  annual  lease  or  hire  termin- 
ating on  the  first  day  of  May  of 
each  year,  if  the  property  be  a 
house,  ana  on  the  first  day  of 
October,  if  it  be  a  farm  or  rural 
estate. 

It  is  subject  to  tacit  renewal 
and  to  all  the  rules  of  law  ap- 
plicable to  leases. 


Persons  so  holding  are  liable 
to  ejectment  for  non-payment 
of  rent  for  a  period  exceeding 
three  months,  and  for  any  other 
causes  for  which  a  lease  may  be 
rescinded.— C.  C.  1323,  s.  3, 1624, 
s.  2, 1642, 1663,  1657. 

1600.  If  the  lessee  remain 
in  possession  more  than  eight 
days  after  the  expiration  of  the 
lease,  without  any  opposition 
or  notice  on  the  part  of  the 
lessor,  a  tacit  renewal  of  the 
lease  takes  place  for  another 
year,  or  the  term  for  which 
such  lease  was  made,  if  less 
than  a  year,  and  the  lessee  can- 
not thereafter  leave  the  pre- 
mises, or  be  ejected  from  them, 
unless  notice  has  been  given 
with  the  delay  required  by  law. 
— C.  N.  1738,  1760 ;  C.  C.  1657, 
1658. 

1010.  When  notice  has  been 
given  the  lessee  cannot  claim 
the  tacit  renewal,  although  he 
has  continued  in  possession.— 
C.  N.  1739. 

161 1.  The  surety  given  for 
the  lease  does  not.  extend  to  the 
obligations  arising  from  the 
prolongation  of  it  by  tacit  re- 
newal.—C.  N.  1740 ;  C.  C.  1935. 

SECTION  II. 

Of  the  Obligations  and  Bights 
of  the  Lessor. 

1612.  The  lessor  is  obliged 
by  the  nature  of  the  contract : 

1.  To  deliver  to  the  lessee  the 
thing  leased. 

2.  To  maintain  the  thing  in  a 
fit  condition  for  the  use  for 
which  it  has  been  leased. 

3.  To  give  peaceable  enjoy- 
ment of  the  thing  during  the 
continuance  of  the  lease.— C.N. 
1719. 

1613.  The  thing  must  be  de- 
livered in  a  good  state  of  repair 
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in  all  respects,  and  the  lessor  is 
obliged,  during  the  lease,  to 
make  all  necessary  repairs,  ex- 
cept those  which  the  tenant  is 
bound  to  make,  as  hereinafter 
declared.— C.  N.  1720. 

1614.  The  lessor  is  obliged 
to  warrant  the  lessee  against 
all  defects  and  faults  in  the 
thing  leased,  which  prevent  or 
diminish  its  use,  whether 
known  to  the  lessor  or  not.— 
C.  N.  1721. 

1615.  The  lessor  cannot, 
during  the  lease,  change  the 
form  of  the  thing  leased.— C.  N. 
1723. 

1616.  The  lessor  is  not 
obliged  to  warrant  the  lessee 
against  disturbance  by  the 
mere  trespass  of  a  third  party 
not  pretending  to  have  any 
right  upon  the  thing  leased ; 
saving  to  the  lessee  his  right  of 
damages  against  the  trespasser, 
and  subject  to  the  exceptions 
declared  in  the  following 
article.— C.  N.  1725. 

1617.  If  the  lessee's  right  of 
action  for  damages  against  the 
trespasser  be  ineffectual,  by 
reason  of  the  insolvency  of  the 
latter,  or  of  his  being  unknown, 
his  right 8  against  the  lessor  are 
regulated  according  to  article 
1660. 

1618.  If  the  disturbance  be 
in  consequence  of  a  claim  con- 
cerning tne  right  of  property, 
or  other  right  in  and  upon  the 
thing  leased,  the  lessor  is  oblig- 
ed to  suffer  a  reduction  in  the 
rent,  proportional  to  the  dimi- 
nution in  the  enjoyment  of  the 
thing,  and  to  pay  damages  ac- 
coraing  to-  circumstances,  pro- 
vided the  lessor  be  duly  noti- 
fied of  the  disturbance  by  the 
lessee  ;  and  upon  any  action 
brought  by  reason  of  such  claim, 
the  lessee  is  entitled  to  be  dis- 
missed from  the  cause, .  upon 


declaring  to  the  plaintiff  the 
name  of  the  lessor.— C.  N.  1726, 
1727 ;  C.  C.  1649. 

1610.  The  lessor  has.  for  the 
payment  of  his  rent  and  other 
obligations  of  the  lease,  a 
privileged  right  upon  the  move- 
able effects  which  are  found  up- 
on the  property  leased.— C.  N. 
2102 ;  C.  C.  1994,  s.  8.  2005  ; 
C.  C.  P.  646. 

1620.  In  the  lease  of  houses 
the  privilege!  right  includes  the 
furniture  and  moveable  effects 
of  the  lessee,  and  if  the  lease  be 
of  a  store,  shop  or  manufactory, 
the  merchandise  contained  in 
it.  In  the  lease  of  farms  and 
rural  estates  the  privileged 
right  includes  everything  which 
serves  for  the  labor  of  the  farm, 
the  furniture  and  moveable 
effects  in  the  house  and  depen- 
dencies, and  the  fruits  produced 
during  the  lease.— C.  N.  2102. 

1621.  The  right  includes  also 
the  effects  of  the  undertenant, 
in  so  far  as  he  is  indebted  to  the 
lessee.— C.  N.  1753 ;  C.  C.  1639. 

1622.  It  includes  also  move- 
able effects  belonging  to  third 
persons,  and  being  on  the  prem- 
ises by  their  consent,  expressed 
or  implied,  for  sums  which  have 
become  due  by  the  lessee  prior 
to  the  notification  given  to  the 
lessor  of  the  property  rights  of 
third  persons  or  before  the 
knowledge  acquired  by  the 
lessor  of  such  rights  of  third 
persons,  but  not  if  such  effects 
be  only  transiently  or  accident- 
ally on  the  premises,  as  the 
baggage  of  a  traveller  in  an 
inn,  or  articles  sent  to  a  work- 
man to  be  repaired,  or  to  an 
auctioneer  to  be  sold. 

The  notification  in  due  time 
to  the  lessor  shall  avail  against 
a  subsequent  acquirer  of  the 
leased  premises.— 61  V.,  c.  45. 


P 


LIASI  AND   HIRE. 


201 


1628,  In  the  exercise  of  the 
privileged  right  the  lessor  may 
seize  the  things  which  are 
subject  to  it,  upon  the  premises, 
or  within  eight  days'  after  they 
are  taken  away.  If  the  things 
consist  of  merchandise,  they 
can  be  seized  only  while  they 
continue  to  be  the  property  of 
the  lessee.— C.  N.  2102 ;  C.  C. 
853. 

1624.  The  lessor  has  a  right 
of  action  in  the  ordinary  course 
of  Jaw,  or  by  summary  proceed* 
ing,  asjjrescribed  in  the  Code  of 
Civil  Procedure  : 

1.  To  rescind  the  lease  : 
First,  When  the  lessee  fails  to 
furnish  the  premises  leased, 
If  a  house,  with  sufficient  furni- 
ture or  moveable  effects,  and,  if 
a  farm,  with  sufficient  stock  to 
secure  the  rent  as  required  by 
law,-— unless  other  security  be 
given ;  Secondly.  When  the 
lessee  commits  waste  upon  the 
premises  leased  ;  Thirdly, 
When  the  lessee  use  the  prem- 
ises leased  for  illegal  purposes, 
or  contrary  to  the  evident  in- 
tent for  which  they  are  leased  : 

2.  To  recover  possession  of 
the  premises  leased  in  all  cases 
where  there  is  a  cause  for  res- 
cission, and  where  the  lessee 
continues  in  possession,  against 
the  will  of  the  lessor,  more 
than  three  days  after  the  ex- 
piration of  the  lease,  or  without 
paying  the  rent  according  to 
stipulations  of  the  lease,  if  there 
be  one,  or  according  to  article 
1008,  when  there  is  no  lease  ; 

3.  To.  recover  damages  for 
violation  of  the  obligations 
arising  from  the  lease  or  from 
the  relation  of  lessor  and 
lessee. 

He  has  also  a  right  to  join 
-with  any  action  for  the  pur- 
poses above  specified,  a  demand 
for  rent,  with  or  without  at- 


tachment, and  attachment  in 
recaption  when  necessary.— 
C.  NT  1752, 1766, 1729  ;  C.  C.  1687, 
1646 ;  C.  C.  P.  052  et.  s.,  1152 
et.  s. 

1625.  The  judgment  rescind- 
ing the  lease  by  reason  of  the 
non-payment  of  tbe  rent  is  pro- 
nounced at  once  without  any 
delay  being  granted  by  it 
for  the  payment ;  nevertheless 
the  lessee  may  pay  the  rent 
with  interest  and  costs  of  suit 
and  thereby  avoid  the  rescission 
at  any  time  before  the  render- 
ing of  the  judgment. 

section  in. 

Of  the  Obligations  and  Bights 
of  the  Lessee. 

1626.  The  principal  obliga- 
tions of  the  lessee  are  : 

1.  To  use  the  thing  leased  as 
a  prudent  administrator,  for 
the  purposes  only  for  which  it 
is  designed  and  according  to 
the  terms  and  intention  of  the 
lease ; 

2.  To  pay  the  rent  or  hire  of 
the  thing  leased.-C.  N.  1728. 

1627.  The  lessee  is  respon- 
sible for  injuries  and  loss  which 
happen  to  the  thing  leased  dur- 
ing his  enjoyment  of  it  unless 
he  proves  that  he  is  without 
fault.-C.  N.  1732. 

1628.  He  is  answerable  also 
for  the  injuries  and  losses 
which  happen  from  the  acts  of 
persons  of  his  family  or  of  his 
subtenants.— C.  N.  1735. 

1629.  When  loss  by  fire  oc- 
curs in  the  premises  leased, 
there  is  a  legal  presumption  in 
favor  of  the  lessor,  that  it  was 
caused  by  the  fault  of  the  lessee 
or  of  the  persons  of  whom  he  is 
responsible ;  and  unless  be 
proves    the     contrary     he     is 


If  such  repairs  became  n_  _ 
sary  before  the  making  of  the 
lease  he  is  entitled  to  a  diminu- 
tion of  the  rent  according  to 
the  time  and  circumstances ; 
and  in  any  case,  if  more  than 
forty  days  be  spent  in  making 
such  repairs,  the  rent  must  Ik 
diminished  in  proportion  to 
time  and  the  part  of  the  thing 
leased  of  which  be  has  been  de- 
prived. 

If  the  repairs  be  of  a  nature 
to  render  the  premises  unin- 
habitable for  the  lessee  and  his 
family,  he  may  cause  the  lease 
to  be  rescinded.— C.  N.  1721. 

103S.  The  tenant  is  obliged 
to  make  certain  lesser  repairs 
which  become  necessary  in  the 
house  or  its  dependencies,  dur- 
ing his  occupancy.  These  re- 
pairs, if  not  specified  in  the 
lease,  are  regulated  by  the 
usage  of  I  he  place.  The  follow- 
ing, among  others,  are  deemed 
to  tie  tenant's  repairs,  namely, 

To  hearths,  chimney-backs, 
chimney-casings  and  grates  ; 

To  the  plastering  of  interior 
walls  and  ceilings ; 

To  floors,  when  partially 
broken  but  not  when  in  a  state 
of  dseay ; 

To  window-glass,  unless  it  is 
broken  by  bailor  other  inevit- 
able accident,  for  which  the 
tenant-  cannot  be  holden  ; 

To  doors,  windows,  shutters, 
blinds,  partitions,  binges,  locks, 
hasps  and  other  fastenings. — 
C.  N.  1754. 

1636.  The  tenant  Is  not 
obliged  to  make  the  repairs 
deemed  tenant's  repairs  when 
they  are  rendered  necessary  by 
age  or  by  irresislble  force.— 
C7N.1755. 
I      1087.  In   case  of  ejectment 
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or  rescission  of  the  lease  for 
the  fault  of  the  lessee,  he  is 
obliged  to  pay  the  rent  up  to 
the  time  of  vacating  the  pre- 
mises and  also  damages,  as  well 
for  loss  of  rent  afterwards,  dur- 
ing the  time  necessary  for  re- 
letting, as  for  any  other  loss 
resulting  from  the  wrongful  act 
of  the  lessee.— €  N.  1760. 

1089.  The  lessee  has  a  right 
to  sublet,  or  to  assign  his  lease, 
unless  there  is  a  stipulation  to 
the  contrary. 

If  there  be  such  a  stipulation, 
it  may  apply  to  the  whole  or  a 
part  only  of  the  premises  leased, 
and  in  either  case  it  is  to  be 
strictly  observed.— R.  S.  Q., 
6236 ;  49  V.  Can  ,  c.  4,  s.  5,  sche- 
dule A  ;  C.  N.  1717 ;  C.  C,  1646. 

1639.  The  undertenant  is 
held  towards  the  principal 
lessor  for  the  amount  only  of 
the  rent  which  he  may  owe  at 
the  time  of  seizure  ; 

He  cannot  set  up  payments 
made  in  advance  ; 

Payments  made  by  the  under- 
tenant, either  in  virtue  of  a 
stipulation  in  the  lease,  or  in 
accordance  with  the  usage  of 
the  place,  are  not  deemed  to  be 
made  in  advance.— C.  N.  1753 ; 
0.  C.  1621. 

1640.  The  lessee  has  a  right 
to  remove  before  the  expiration 
of  the  lease,  the  improvements 
and  additions  which  he  has 
made  to  the  thing  leased,  pro- 
vided he  leaves  it  in  the  state 
in  which  he  has  received  it ; 
nevertheless  if  the  improve- 
ments or  additions  be  incor- 
porated with  the  thing  leased 
with  nails,  lime  or  cement,  the 
lessor  may  retain  them  on 
paying  the  value. 

1641.  The  lessee  has  a  right 
of  action  in  the  ordinary  course 
of  law,  or  by  summary  proceed- 


ing as  provided  in  the  Code  of 
Civil  Procedure ; 

1.  To  compel  the  lessor  to 
make  the  repairs  and  ameliora- 
tions stipulated  in  the  lease,  or 
to  which  he  is  obliged  by  law  ; 
or  to  obtain  authority  to  make 
the  same  at  the  expense  of  such 
lessor;  or,  if  the  lessee  so  de- 
clare his  option,  to  obtain  the 
rescission  of  the  lease  in  default 
of  such  repairs  or  ameliorations 
being  made ; 

2.  To  rescind  the  lease  for 
failure  on  the  part  of  the  lessor 
to  perform  any  other  of  the 
obligations  arising  from  the 
lease  or  devolving  upon  him  by 
law; 

3.  To  recover  damages  for 
violation  of  the  obligations 
arising  from  the  lease,  or  from 
the  relation  of  lessor  and  lessee. 
— C.  C.  P.  1152  et  s. 

section  rv. 

Rules  particular  to  the  Lease 
and  Hire  of  Houses, 

1642-  The  lease  or  hire  of  a 
house,  or  part  of  a  house,  when 
no  time  is  specified  for  its  dura- 
tion, is  hela  to  be  annual,  ter- 
minating on  the  first  day  of 
May  of  each  year,  when  the  rent 
is  at  so  much  a  year. 

For  a  month,  when  it  is  at  so 
much  a  month ; 

For  a  day  when  it  is  at  so 
much  a  day. 

If  the  rate  of  the  rent  for  a 
certain  time  be  not  shewn,  the 
duration  of  the  lease  is  regu- 
lated by  the  ueavje  of  the  place. 
— C.  N.  1758;  C.  C.  1608,  1657, 
1658. 

1043.  The  lease  of  move- 
ables for  furnishing  a  house  or 
apartments,  when  no  time  is 
indicated  for  its  duration,  is 
governed  by  the  rules  contain- 
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ice.-C.N. 
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and  of  the  vaults  of  privies  is 
at  the  charge  of  the  lessor,  if 
there  be  do  stipulation  to  the 
contrary.— C.  N.  1756. 

1S4S.  The  rules  contained  in 
this  chapter,  relating  to  houses, 
extend  also  to  ware-houses, 
shops  and  manufactories,  and 
to  all  immoveable  property 
other  than  farm  and  rural 
estates,  in  so  far  as  they  can  be 
made  to  apply. 


Rules  particular  to  the  Lease 
and  Hire  of  Farms  and 
Rural  Estates. 


lease,  unless  the  right  to  do  so 
has  been  expressly  stipulated. 

If  he  sublet  or  assign  without 
such  stipulations,  the  lessor 
may  eject  him,  and  recover 
damages  resulting  from  the 
violation  of  the  lease.— C.  N. 
1703.  1764. 

1647.  The  lessee  is  obliged 
to  furnish  the  farm  with  suf- 
ficient stock  and  the  imple- 
ments necessary  for  its  culti- 
vation, and  to  cultivate  it  with 
reasonable  care  and  skill.— C.  N. 
1766. 

1048.  If  the  farm  be  found 


the   lease,    the   rights    of   the 
parties     to     an     increase 
diminution  of  the  rent  are  j 


eroed  by  the  rules  on  that  sub- 
ject contained  in  the  title  Of 
Sale.—C.   N.  1766;   C.  C.   1600, 

1649.  The  lessee  of  a  farm 
or  rural  estate  is  bound  to  give 
notice  to  the  lessor,  with 
reasonable  diligence,  of  any  en- 
croachment made  upon  it ;  in 
default  of  so  doing  he  is  liable 
for  damages  and  expense.— 
C. N.  176R ;  C.  C.  1618. 

10BO.  If  the  lease  be  for  one 
year  only,  and,  during  the  year, 
the  harvest  be  wholly  or  In 
great  part  lost  by  a  fortuitous 
event  or  by  irreslstable  force, 
the  lessee  Is  discharged  from 
his  obligation  for  the  rent  in 
proportion  to  such  loss.— C.  N. 


the 


1770. 

lesi.  If  the  lease  be  for 
term  of  two  or  more  yt . 
lessee  Is  not  entitled  to  claii 
any  reduction  of  rent  in  the 
case  stated  in  the  last  preced- 
ing article.-C.  N.  1709. 

1663.  When  the  loss  hap- 
pens after  the  harvest  is  sepa- 
rated from  the  land,  the  lessee 
Is  nut  <n titled  to  any  reduction 
of  the  rent  payable  in  money. 


If  the  rent  consist  of  a  share  it 
the  harvest,  the  lessor  must 
bear  his  proportion  of  the  loss, 
unli^s  the  loss  is  caused  by  the 
fault  of  the  lessee,  or  he  be  in 
default  of  delivering  such  share. 
-C.  N.  1771. 
10S8   The  lease  of  a  farm  or 

specified,  is  presumed  to  be  an 
annual  lease,  terminating  on 
the  first  day  of  October  of  each 
year,  subject  to  notice  as  here- 
inafter provided.— C.  K.  1774: 
C. C.  1608,  1657. 

J  054.  The  lessee  of  a  farm 
or  rural  estate  must  leave,  at 
the  termination  of  hts  lease,  the 
manure,  and  the  straw  and 
other  substances  intended  for 
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manure,  if  he  have  received 
them  on  taking  possession ;  if 
he  have  not  so  received  them, 
the  owner  may  nevertheless 
retain  them  on  paying  their 
value.— C.  N.  1778. 

SECTION    VI. 

Of    the    termination    of    th* 
Lease  or  Hire  of  Things, 

1555.  The  contract  of  lease 
or  hire  of  things  is  terminated 
in  the  manner  common  to  ob- 
ligations, as  declared  in  the 
eighth  chapter  of  the  title  Of 
Obligations,  in  so  far  as  the 
rules  therein  contained  can  be 
applied,  and  subject  to  the 
special  rules  contained  in  this 
title. 

1656.  It  is  also  terminated 
by  rescission  in  the  manner  and 
for  the  causes  declared  in 
articles  1624  and  1641  (R.  S.  Q., 
6237 :  40  V.  Can.  c.  4,  s.  5.  sched- 
ule A.) 

1657.  When  the  term  of  a 
lease  is  uncertain,  or  the  lease 
is  verbal,  or  presumed  as  pro- 
vided in  article  1608,  neither  of 
the  parties  can  terminate  it 
without  giving  notice  to  the 
other,  with  a  delay  of  three 
months,  if  the  rent  be  payable 
at  terms  of  three  or  more 
months ;  if  the  rent  be  payable 
at  terms  of  less  than  three 
months,  the  delay  is  to  be 
regulated  according  to  article 
1642. 

The  whole  nevertheless  sub- 
ject to  that  article  and  to 
articles  1008  and  1653.— C.  N. 
1736. 

1658.  The  lease,  if  written, 
terminates  of  course,  and  with- 
out notice,  at  the  expiration  of 
the  term  agreed  upon. — C.  N. 
1737. 

1659.  The  contract  of  lease 
or  bire  of  things  is  terminated! 


by  the  loss  of  the  thing  leased. 
-C.  N.  1741. 

1660.  If,  during  the  lease, 
the  thing  be  wholly  destroyed  by 
irresistible  force,  or  a  fortuitous 
event,  or  taken  for  purposes  of 
public  utility,  the  lease  is  dis- 
solved of  course.  If  the  thing 
be  destroyed  or  taken  in  part 
only,  the  lessee  may,  according 
to  circumstances,  obtain  a  re- 
duction of  the  rent  or  the  dis- 
solution of  the  lease:  but  in 
either  case,  he  has  no  claim  for 
damages  against  the  lessor.— 
C.N.  17227X3.0.1617. 

1661.  The  contract  of  lease 
or  hire  of  things  is  not  dissolved 
by  the  death  of  the  lessor  or 
lessee.— C.  N.  1742. 

1662.  The  lessor  cannot  put 
an  end  to  the  lease,  for  the  pur- 
pose of  occupying  himself  the 
premises  leased,  unless  the 
right  to  do  so  has  been  specially 
stipulated,  and  in  such  case  the 
lessor  must  give  notice  to  the 
lessee  according  to  the  rules 
contained  in  article  1657  and 
the  articles  therein  referred  to  ; 
unless  it  is  otherwise  stipu- 
lated.-C.N.  1761. 

1663.  The  lessee  cannot  by 
reason  of  the  alienation  of  the 
thing  leased,  be  expelled  before 
the  expiration  of  the  lease,  by  a 
person  who  becomes  owner  of 
the  thing  leased  under  a  title, 
derived  from  the  lessor ;  unless 
the  lease  contains  a  special 
stipulation  to  that  effect  and 
be  registered. 

In  such  case  notice  must  be 
given  to  the  lessee  according  to 
the  rules  contained  in  article 
1657  and  the  articles  therein 
referred  to ;  unless  it  is  other- 
wise specially  agreed. — C.  N. 
1743 ;  C.  C.  2128,  2129. 

1664.  The  lessee  who  is  ex- 
pelled under  a  stipulation  to 
that  effect  is  nof  entitled  to 
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recover  damages,  unless  the 
right  to  do  so  is  expressly 
reserved  in  the  lease. 

1665.  When  property  sold 
subject  to  the  right  of  redempr 
tion  is  taken  back  by  the  seller, 
in  the  exercise  of  such  right, 
the  lease  made  by  the  buver  is 
thereby  terminated  and  the 
lessee  has  his  recourse  for  dam- 
ages upon  the  buyer  only. 

CHAPTER  THIRD. 

OF  THE    LEASE   AND    HIRE  OF 
WORK. 


SECTION  I. 

General  Provisions. 

1666.  The  principal  kinds 
of  work  which  may  be  leased 
or  hired  are : 

1.  The  personal  services  of 
workmen,  servants  and  others ; 

2.  The  work  of  carriers,  by 
land  and  by  water,  who  under- 
take the  conveyance  of  persons 
or  things; 

3.  That  of  builders  and  others 
who  undertake  works  by  esti- 
mate or  contract.1— C.  N.  1779. 

SECTION  II. 

Of  the  Lease  and  Hire  of  the 
personal  service  of  workmen, 
servants  and  others. 

1667.  The  contract  of  lease 
or  hire  of  personal  service  can 
only  be  for  a  limited  term,  or 
for  a  determinate  undertaking. 

It  may  be  prolonged  by  tacit 
renewal.— C.  N.  1780. 

1668.  It  is  terminated  by 
the  death  of  the  party  hired  or 
his   becoming,   without   fault. 


unable  to  perform  the  services 
agreed  upon. 

It  is  also  terminated  by  the 
death  of  the  party  hiring,  in 
some  cases,  according  to  circum- 
stances.— C.  N.  1795. 

1660.  In  any  action  for 
wages  by  domestics  or  farm 
servants,  the  master  may,  in 
the  absence  of  written  proof, 
offer  his  oath  as  to  the  condi- 
tions of  the  engagement  and 
as  to  the  fact  of  the  payment 
accompanied  by  a  detailed 
statement ;  but  such  oath  may 
be  refuted  in  the  same  manner 
as  any  other  testimony. — R.S.Q. 
5815.— C.  N.  1781. 

1670.  The  rights  and  oblig- 
ations arising  from  the  lease 
or  hire  of  personal  service  are 
subject  to  the  rules  common  to 
contracts.  They  are  also  regu- 
lated in  certain  respects  in  the 
country  parts  by  a  special  law, 
and  in  the  towns  and  villages 
by  by-laws  of  the  respective 
municipal  councils. — C.  C.  1994, 
s.  9,  2006,  2009,  s.  9,  2260.  s.  6, 
2261,  s.  3,  2262,  s.  3 ;  M.  C.  624. 

1671.  The  hiring  of  seamen 
is  subject  to  certain  special 
rules  provided  in  the  Imperial 
laws  respectingMerchant Ship- 
ping and  the  Federal  acts  re- 
specting the  hiring  of  seamen  ; 
and  the  hiring  of  boatmen, 
commonly  called  voyageurs,  by 
the  provincial  act  respecting 
voyageurs. —  R.  S.  Q.,  6238, 
R.  S.  C,  c.  74  and  75. 

SECTION  III. 

Of  Carriers. 

1672.  Carriers  by  land  and 
by  water  are  subject,  with  re- 
spect to  the  safe-keeping  of 
things  entrusted  to  them,  to 
the  same  obligations  and  duties 


1  R.  S.   Q.  5614  et  s.  contain  special  proyisionp  as  to  masters  and  servants, 
voyageurt  and  fishermen. 
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as  innkeepers,  declared  under 
the  title  Of  Deposit— C.  N. 
1782  ;C.  C.  1813  et  s. 

1673.  They  are  obliged  to 
receive  and  convey,  at  the  times 
fixed  by  public  notice,  all  per- 
sons applying  for  passage,  if  the 
conveyance  of  passengers  be  a 
part  of  their  accustomed  busi- 
ness, and  all  goods  offered  for 
transportation  ;  unless,  in 
either  case,  there  is  a  reason- 
able and  sufficient  cause  of 
refusal. 

1074.  They  are  liable,  not 
only  for  what  has  been  received 
in  the  carriage  or  vessel,  but 
also  for  what  has  been  delivered 
to  them  at  the  port  or  place  of 
deposit,  to  be  put  in  their  car- 
riage or  vessel.— C.  N.  1783. 

1675.  They  are  liable  for  the 
loss  or  damage  of  things  en- 
trusted to  them-,  unless  they 
can  prove  that  such  loss  or 
damage  was  caused  by  a  for- 
tuitous event  or  irresistible 
force,  or  has  arisen  from  a  defect 
in  the  thing  itself.— C,N.  1784. 

1676.  Notice  by  carriers,  of 
special  conditions  limiting  their 
liability,  is  binding  only  upon 

Eersons  to  whom  it  is  made 
nown ;  and  notwithstanding 
such  notice  and  the  knowledge 
thereof,  carriers  Are  liable 
whenever  it  is  proved  that  the 
damage  is  caused  by  their  fault 
or  the  fault  of  those  for  whom 
they  are  responsible. 

1677.  They  are  not  liable  for 
large  sums  of  money  or  of  bills 
or  other  securities,  or  for  gold, 
or  silver,  or  precious  stones,  or 
other  articles  of  an  extra- 
ordinary value,  contained  in 
any  package  received  for  trans- 
portation, unless  it  is  declared 
that  the  package  contains  such 
money  or  other  articles. 

The  foregoing  rule,  neverthe- 
less,  does   not   apply   to    the 


personal  baggage  of  travellers 
when  the  money  or  the  value 
of  the  articles  lost  is  only  of  a 
moderate  amount  and  suitable 
to  the  circumstances  of  the 
traveller,  and  the  traveller  is 
entitled  to  be  examined  upon 
oath  in  proof  of  the  value  of 
the  things  composing  such  bag- 
gage.-C.  C.  1816 ;  C.  C.  P.  372. 

1678.  If  by  reason  of  a  for- 
tuitous event,  or  irresistible 
force,  the  transportation  and 
delivery  of  the  thing  be  not 
made  within  the  stipulated 
term,  the  carrier  is  not  liable  in 
damages  for  the  delay. 

1679.  The  carrier  has  a  right 
to  retain  the  thing  transported 
until  he  is  paid  for  the  carriage 
or  freight  of  it.— C.  N.  2102  ; 
C.  C.  2001,  s.  1. 

1680.  The  reception  of  the 
thing  transported  and  payment 
of  the  carriage  or  freight,  with- 
out protest,  extinguish  all  right 
of  action  against  the  carrier ; 
unless  t'ie  loss  or  damage  is 
such  that  it  could  not  then  be 
known,  in  which  case  the  claim 
must  be  made  without  delay 
after  the  loss  or  damage  be- 
come known  to  the  claimant. 

1681.  The  conveyance  of 
persons  and  things  by  railway 
is  subject  to  certain  special 
rulesjprovided  in  the  Federal 
and  Provincial  acts  respecting 
railways.— R.  S.  Q.,  6238: 
R.  S.  C.,  c.  109  ;  C.  N.  1786. 

1682.  Special  rules  relating 
to  the  contract  of  affreightment 
and  the  conveyance  of  pas- 
sengers in  merchant  vessels  are 
contained  in  the  fourth  book.— • 
C.  N.  1786 ;  C.  C.  2413,  2461. 

8ECTTON    IV. 

Of  Work    by    Estimate     and 
Contract. 

1683.  When  a  party  under- 
takes  the   construction   of    a 
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building  or  other  work  by  esti- 
mate and  contract,  it  may  be 
agreed,  either  that  he  shall 
furnish  labor  and  skill  only,  or 
that  he  shall  also  furnish 
materials.— C.  N.  1787. 

1684.  If  the  workman  fur- 
nish the  materials,  and  the  work 
is  to  be  perfected  and  delivered 
as  a  whole,  at  a,  fixed  price,  the 
loss  of  the  thing,  in  any  man- 
ner whatsoever,  before  de- 
livery, falls  upon  himself,  un- 
less the  loss  is  caused  by  the 
fault  of  the  owner  or  he  is  in 
default  of  receiving  the 
thing.—  a  N.  1788. 

1685.  If  the  workman  fur- 
nish only  labor  and  skill,  the 
loss  of  the  thing  before  delivery 
does  not  fall  upon  him,  unless 
it  is  caused  by  nis  fault.— C.  N. 
1780. 

1686.  In  the  case  of  the  last 
preceding  article,  if  the  work 
is  to  be  perfected  and  delivered 
as  a  whole,  and  the  thing  perish 
before  the  work  has  been  re- 
ceived, and  without  the  owner 
being  in  default  of  receiving  it, 
the  workman  cannot  claim  his 
wages,  although  he  be  without 
fault ;  unless  the  thing  has 
perished  by  reason  of  defect  in 
the  materials,  or  by  the  fault 
of  the  owner.— C.  N.  1790. 

1687.  If  the  work  be  com- 
posed of  several  parts,  or  done 
at  a  certain  rate  by  measure- 
ment,   it   may    be  received  in 

Earts.  It  is  presumed  to  have 
een  so  received,  for  all  the 
parts  paid  for,  if  the  owner 
pays  the  workman  in  pro- 
portion to  the  work  done. — 
C.  N.  1791. 

1688.  If  a  building  perish  in 
whole  or  in  part  within  ten 
years,  from  a  defect  in  con- 
struction, or  even  from  the  un- 
favorable nature  of  the  ground, 
the  architect    superintending 


the  work,  and  the  builder  are 
jointly  and  severally  liable  for 
the  loss.— C.  N.  1792,  2270 ;  C.  C. 
2259. 

1680.  If,  in  the  case  stated 
in  the  last  preceding  article, 
the  architect  do  not  superin- 
tend the  work,  he  is  liable  for 
the  loss  only  which  is  oc- 
casioned by  defect  or  error  in 
the  plan  furnished  by  him. 

1600.  When  an  architect  or 
builder  undertakes  the  con- 
struction of  a  building  or  other 
works  by  contract,  upon  a  plan 
and  specifications,  at  a  fixed 
price,  he  cannot  claim  an  ad- 
ditional sum  upon  the  ground 
of  a  change  from  the  plan  and 
specifications,  or  of  an  increase 
in  the  labor  and  materials,  un- 
less such  change  or  increase  is 
authorized  in  writing,  and  the 
price  thereof  agreed  upon  with 
the  proprietor,  or  unless  the 
agreement  upon  these  two 
points  is  established  by  the  de- 
cisory  oath  of  the  proprietor. — 
R.  S.  Q.  5816,  51-52  V.  c.  22 ;  C. 
N.  1793  ;  C.  C.  1233,  s.  9. 

1601.  The  owner  may  can- 
cel the  contract  for  the  con- 
struction of  a  building  or  other 
works  at  a  fixed  price,  although 
the  work  h#ve  been  begun,  or 
indemnifying  the  workman  for 
all  his  actual  expenses  and 
labor,  and  paying  damages  ac- 
cording to  the  circumstances  of 
the  case.— C.  N.  1794. 

1602.  The  contract  of  lease 
or  hire  of  work  by  estimate  and 
contract  is  not  terminated  by 
the  death  of  the  workman ;  his 
legal  representatives  are  bound 
to  perform  it. 

But  in  cases  wherein  the 
skill  and  ability  of  the  work- 
man were  an  inducement  for 
making  the  contract,  it  may  be 
cancelled  at  his  death  by  the 
party  hiring  him.— -C.  N.  1795. 
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1693.  In  the  latter  case 
stated  in  the  last  preceding 
article  the  owner  is  round  to 
pay  to  the  legal  representa- 
tives of  the  workman,  in  pro- 
portion to  the  price  agreed  upon 
in  the  contract,  the  value  of 
the  work  done  and  materials 
furnished,  in  case  such  work 
and  materials  are  useful  to 
him.-C.  N.  1776. 

1694.  The  contract  is  not 
terminated  by  the  death  of  the 
party  hiring  the  work,  unless 
the  performance  of  it  becomes 
thereby  impossible.— C.  N.  1742. 

1695.  Architects,  builders 
and  other  workmen,  have  a 
privilege  upon  the  buildings, 
or  other  works  constructed  oy 
them,  for  the  payment  of  their 
work  and  materials,  subject  to 
the  rules  contained  in  the  title 
Of  Privileges  and  Hypothecs, 
and  the  title  Of  Registration  of 
Real  Rights. -C.  N.  2103;  C.  C. 
2009,  s.  7,  2013  et  s.,  2103. 

1696.  Masons,  carpenters, 
and  other  workmen  who  un- 
dertake work  by  contract,  for  a 
fixed  price  are  subject  to  the 
rules  prescribed  in  this  section. 
They  are  regarded  as  contract- 
ors with  respect  to  such  work. 
C.N.  1799. 

1697.  The  workmen  who  are 
employed  by  the  contractor  in 
the  construction  of  a  building 
or  other  works  have  no  direct 
action  against  the  owner. — C.N. 
1798. 


SECTION  IV  (A). 

Of  Payment  of  Workmen. 

1697a.  Every  builder  or  con- 
tractor, whether  chief  or  sub- 
contractor, who  employs  work- 
men by  the  day  or  by  piece 
work,  to  carry  out  a  contract, 


must  keep  a  list  showing  the 
names  and  wages  or  price  of 
the  work  of  such  workmen  ; 
and  every  payment  to  them 
made  must  be  attested  by  the 
signature  or  cross  of  such 
workmen  affixed  thereto,  in 
presence  of  a  witness,  who 
also  sigLs  it.— R.  S.  Q.,  art. 
5817. 

16976.  It  shall  be  lawful  for 
every  workman  who  is  unpaid 
to  produce,  in  the  presence  of  a 
witness,  to  the  proprietor  who 
gave  the  work  out  to  contract, 
His  claim  in  duplicate  in  the 
form  of  Schedule  B,  and  from 
the  time  such  claim  shall  be  so 
produced,  the  sum  then  due  up- 
on  the  price  or  value  of  the  con- 
tract snail  be  deemed  to  be  seiz- 
ed in  the  hands  of  the  proprie- 
tor pro  rata  up  to  the  amount 
of  the  claim  of  the  workman. 
Five  days  after  the  production 
of  such  claim,  if  the  claim 
of  the  workman  have  not 
been  paid,  the  latter  may  pro- 
ceed judicially  against  the  con- 
tractor who  employed  him, 
making  the  proprietor  a  party 
to  the  suit. 

Payments  made  to  the  pro- 
prietor after  the  production  of 
the  claim  cannot  be  opposed  to 
the  workman's  claim. 

1697c.  Several  unpaid  work- 
men may  join  in  the  same 
claim. — la. 

1697a*.  In  case  of  an  assign- 
ment by  the  contractor  to  a 
third  party  of  the  price  of  the 
work,  the  claim  of  the  work 
man  has,  with  respect  to  such 
third  party,  the  same  effect  as 
it  would  have  had  with  respect 
to  the  contractor  if  no  such  as- 
signment had  been  made. — Id. 
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SCHEDULE  B. 

(Form  of  claim   in  connection 
with  article  16076). 

CLAIM  OF  WORKMAN  TO  BE 
DELIVERED  TO  THE  PROPRIE- 
TOR. 

To  C.  D.  (name  of  the  proprie- 
tor). 

Sir,— In  presence  of  the  under- 
signed witness,  I  {or  we),  E.  F, 
(name  of  the  workman  or  work- 
men) declare  that  A  1$.  (name 
of  the  contractor)  owes  me  (or 

us)  a  sum  of  $ for 

(number  of  days),  employed  at 
your  work,  at  (vlace)  or  a  sum 

of  $ ,  if  by  the  piece   or 

contract),  which  sum  the  said 
A.  B.  (name  of  the  contractor), 
your  contractor,  refuses  or  ne- 
glects to  pay  me  (or  us). 

Made  in  duplicate  at ,  this 

day  of .... ,  18 ... . 

(Signed).    E.F. 
Signature   of    workman   or 
workmen. 

(Signed),  6.  H. 

Witness. 
— Id. 


CHAPTER  FOURTH. 

OF    THE  LEASE    OF    CATTLE    ON 
SHARES. 


1609.  The  letting  out  of 
cattle  on  shares  is  a  contract  by 
which  one  of  the  parties  de- 
livers to  the  other  a  stock  of 
cattle  to  keep,  feed,  and  take 
care  of  upon  certain  conditions 
as  to  the  division  of  profits  be- 
tween them.— C.  N.  1800 ;  C.  C. 
1603. 

1690.  Every  kind  of  animal 
which  is  susceptible  of  increase 
or  profit,  in  agriculture  or  com- 
merce, may  be  the  object  of  the 
contract.— C.  N.  1802. 

1700.  If  there  be  no  special 
agreement,  the  contract  is  re- 
gulated by  the  usage  of  the 
place  where  the  cattle  are  kept. 
-C.  N.  1803. 


TITLE    EIGHTH 

OF    MANDATE. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

1701.  Mandate  is  a  contract 
by  which  a  person,  called  the 
mandator,  commits  a  lawful 
business  to  the  management 
of  another,  called  the  man- 
datary, who  by  his  acceptance 
obliges  himself  to  perform  it. 


The  acceptance  may  be  im- 
plied from  the  acts  of  the  man- 
datarv,  and  in  some  cases  from 
his  silence.— C.  N.  1794. 

1 702.  Mandate  is  gratuitous 
unless  there  is  an  agreement  or 
an  established  usage  to  the  con- 
trary.— C.  N.  1986. 

1708.  The  mandate  may  be 
either  special,  for  a  particular 
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business,  or  general,  for  all  the 
affairs  of  the  mandator. 

When  general  it  includes  only 
acts  of  administration. 

For  the  purpose  of  alienation 
and  hypothecation,  and  for  all 
acts  of  ownership  other  than 
acts  of  administration,  the 
mandate  must  be  express. — 
C.  N.  1987,  1988. 

1704.  The  mandatary  can  do 
nothing  beyond  the  authority 

given  or  implied  by  the  man- 
ate.  He  may  do  all  acts 
which  are  incidental  to  such 
authority  and  necessary  for  the 
execution  of  the  mandate. — 
C.  N.  1989. 

1705.  Powers  granted  to 
persons  of  a  certain  profession 
or  calling  to  do  any  thing  in  the 
ordinary  course  of  the  business 
which  they  follow,  need  not  be 
specified  ;  they  are  inferred 
from  the  nature  of  such  pro- 
fession or  calling. 

1706.  An  agent  employed  to 
buy  or  sell  a  thing  cannot  be 
the  buyer  or  seller  of  it  on  his 
own  account. — C.  N.  1596 ;  C.  C. 
1484. 

1707.  Emancipated  minors 
may  be  mandataries,  but  in 
such  cases  the  action  of  the 
mandator  against  the  minor  is 
subject  to  the  general  rules  re- 
lating to  the  obligations  of 
minors.— C.  N.  1990. 

1708.  A  married  woman, 
who  executes  a  mandate  given 
to  her,  binds  the  mandator,  but 
no  action  can  be  brought 
against  her  otherwise  than  as 
provided  in  the  title  Of  Mar- 
riage,— C.  N.  1990. 


CHAPTER  SECOND. 

OF     THE    OBLIGATIONS    OF  THE 
MANDATARY. 


SECTION  I. 

Of  the  obligations  of  the  Man- 
datary toward  the  Manda- 
tor, 

1700.  The  mandatary  is 
obliged  to  execute  the  man- 
date which  he  has  accepted, 
and  he  is  liable  for  damages 
resulting  from  his  non-execu- 
tion of  it  while  his  authority 
continues. 

He  is  obliged,  after  the  extinc- 
tion of  the  mandate,  to  do 
whatever  is  a  necessary  conse- 
quence of  acts  done  before,  and 
if  the  extinction  be  by  the 
death  of  the  mandator,  he  is 
obliged  to  complete  business 
which  is  urgent  and  cannot  be 
delayed  without  risk  of  loss  or 
injury.-C.  N.  1991 ;  C.  C.  1729. 

1710.  The  mandatary  is 
bound  to  exercise,  in  the  execu- 
tion of  the  mandate,  reasonable 
skill  and  all  the  care  of  a  pru- 
dent administrator. 

Nevertheless,  if  the  mandate 
be  gratuitous,  the  court  may 
moderate  the  rigor  of  the  liabil- 
ity arising  from  his  negligence 
or  fault,  according  to  the  cir- 
cumstances.—C.  N.  1992. 

1711.  The  mandatary  is 
answerable  for  the  person 
whom  he  substitutes  in  the 
execution  of  the  mandate,  when 
he  is  not  empowered  to  do  so  ; 
and  if  the  mandator  be  injured 
by  reason  of  the  substitution  he 
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may  repudiate  the  acts  of  the 
substitute. 

The  mandatary  is  answerable 
in  like  manner  when  he  is  em- 
powered to  substitute,  without 
designation  of  the  person  to  be 
substituted,  and  he  appoints 
one  who  is  notoriously  unfit. 

In  all  these  cases  the  man- 
dator has  a  direct  action  against 
the  person  substituted  by  the 
mandatary.— C.  N.  1994. 

1712.  When  several  manda- 
tories are  appointed  together 
for  the  same  business,  they  are 
jointly  and  severally  liable  for 
each  other's  acts  of  administra- 
tion, unless  it  is  otherwise 
stipulated— C.  N,  1995. 

1713.  The     mandatary   is 
bound  to  render  an  account  of 
his  administration,  and  to  de- 
liver and  pay  over  all  that  he 
has  received  under  the  author- 
ity of  the  mandate,  even  if  it 
were  not  due ;  subject   never- 
theless to  his  right  to  deduct 
therefrom   the  amount  of  his 
disbursements  and  charges  in 
the  execution  of  the  mandate. 

If  he  have  received  a  deter- 
minate thing  he  is  entitled  to 
retain  it  until  such  disburse- 
ments and  charges  are  paid.— 
C.  N.  1993 ;  C.  C.  1723,  2001,  s.  4. 
1714.  lie  is  bound  to  pay  in- 
terest upon  the  money  of  the 
mandator  which  he  employs  for 
his  own  use,  from  the  day  of  so 
employing   it,    and  upon    any 
remainder  due  to  the  mandator, 
from  the  time  of  being  put  in 
default.— C.  N.  1996. 

SECTION  II. 

Of  the  Obligations  of  the  Mart' 
dcbtcury  toward  Third  Per- 
sorts. 

1715  The  mandatary  acting 
in  the  name  of  the  mandator 
and.   within  the  bounds  of  the  I 


mandate  is  not  personally  liable 
to  third  persons  with  whom  he 
contracts,  except  in  the  case  of 
factors  hereinafter  specified  in 
article  1738,  and  in  the  cases  of 
contracts  made  by  the  master 
of  a  ship  for  her  use.— C.  N. 
1997  ;  C.  C.  2395;  C.  C.  P.  757. 

1716.  A  mandatary  who  acts 
in  his  own  name  is  liable  to  the 
third  party  with  whom  be  con- 
tract-', without  prejudice  to  the 
rights  of  the  latter  against  the 
mandator  also. 

1717.  He  is  liable  in  like 
manner  when  he  exceeds  his 
powers  under  the  mandate,  un- 
less he  has  given  the  party  with 
whom  lie  contracts  sufficient 
communication  of  such  powers. 
— C.  N.  1997. 

1718.  He  is  not  held  to  ha?e 
exceeded  his  powers  when  he 
executes  the  mandate  in  a 
manner  more  advantageous  to 
the  mandator  than  that  speci- 
fied by  the  latter. 

1710.  He  is  held  to  have 
exceeded  his  powers,  when  he 
does  alone  any  thing  which,  by 
the  mandate,  he  is  charged 
with  doing  conjointly  with 
another. 

CHAPTER  THIRD. 

OF    THE    OBLIGATIONS    OF    THE 
MANDATOR. 


SECTION.   I. 

Of  the  Obligations  of  the  Man- 
dator toward  the  Mandat- 
ary. 

1720.  The  mandator  is  bound 
to  indemnify  the  mandatary 
for  all  obligations  contracted  by 
him  toward  third  persons, 
within  the  limit  of  his  powers ; 
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and  for  acts  exceeding  such 
powers,  whenever  they  have 
been  expressly  or  tacitly  ratified. 
— C.  N.  1098. 

1721.  The  mandator  or  his 
legal  representative  is  bound  to 
indemnify  the  mandatary  for 
all  acts  done  by  him  within  the 
limit  of  his  powers,  after  the 
extinction  of  the  mandate  by 
death  or  other  cause,  when  he 
is  ignorant  of  such  extinction. 
— C.  C.  1760. 

1722.  The  mandator  is  bound 
to  reimburse  the  expenses  and 
charges  which  the  mandatary 
has  incurred  in  the  execution 
of  the  mandate,  and  to  pay  him 
the  salary  or  other  compensa- 
tion to  which  he  may  be  en- 
titled. 

When  there  is  no  fault  im- 
putable to  the  mandatary,  the 
mandator  is  not  released  from 
such  reimbursement  and  pay- 
ment, although  the  business 
has  not  been  successfully  ac- 
complished :  nor  can  he  reduce 
the  amount  of  the  reimburse- 
ment upon  the  ground  that  the 
expenses  and  charges  might 
have  been  made  less  by  himself. 
— C.  N.  1999. 

1723.  The  mandatary  has  a 
privilege  and  right  of  preference 
for  the  payment  of  the  expenses 
and  charges  mentioned  in  the 
last  preceding  article,  upon  the 
things  placed  in  his  hands  and 
upon  the  proceeds  of  the  sale  or 
disposal  thereof.— C.  C.  1743, 
2001,  s.  4. 

1724.  The  mandator  is 
obliged  to  pay  interest  upon 
money  advanced  by  the  man- 
datary in  the  execution  of  the 
mandate.  The  interest  is  com- 
puted from  the  day  on  which 
the  money  is  advanced.— C.  N. 
2001. 

1725.  The  mandator  is  ob- 
liged to  indemnify   the  man- 


datary who  is  not  in  fault,  for 
losses  caused  to  him  by  the  ex- 
ecution of  the  mandate. — C.  N. 
2000. 

1 726.  If  a  mandate  be  given 
by  several  persons,  their  ob- 
ligations toward  the  mandatary 
are  joint  and  several.— C.  N. 
2002. 

SECTION  II. 

Of  the  Obligations  of  the  Man- 
dator toward  Third  Per- 
sons. 

1121,  The  mandator  is 
bound  in  favor  of  third  persons 
for  all  the  acts  of  his  man- 
datary, done  in  execution  and 
within  the  powers  of  the  man- 
date, except  in  the  case  provid- 
ed for  in  article  1738  of  this 
title,  and  the  cases  wherein  by 
agreement  or  the  usage  of 
trade  the  latter  alone  is  bound. 

The  mandator  is  also  answer- 
able for  acts  which  exceed  such 
power,  if  he  have  ratified  them 
either  expressly  or  tacitly. — 
C.  N.  1998. 

1 728.  The  mandator  or  his 
legal  representative  is  bound 
toward  third  persons  for  all 
acts  of  the  mandatary,  done  in 
execution  and  within  the  pow- 
ers of  the  mandate  after  it  has 
been  extinguished,  if  its  ex- 
tinction be  not  known  to  such 
third  persons.— C.  N.  2009 ;  C.  C. 
1768. 

1720.  The  mandator  or  his 
legal  representative  is  bound 
for  acts  of  the  mandatary  done 
in  execution  and  within  the 
powers  of  the  mandate  after  its 
extinction,  when  such  acts  are 
a  necessary  consequence  of  a 
business  already  begun. 

He  is  also  bound  for  acts  of 
the  mandatary  done  after  the 
extinction  of  the  mandate  by 
death  or  cessation  of  authority 
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in  the  mandator,  for  the  com- 
pletion of  a  business,  where  loss 
or  injury  might  have  been 
caused  by  delay.— C.  C.  1709. 

17SO.  The  mandator  is  liable 
to  third  parties  who  in  good 
faith  contract  with  a  person 
not  his  mandatary,  under  the 
belief  that  he  is  so,  when  the 
mandator  has  given  reasonable 
cause  for  such  belief. 

1731.  He  is  liable  for  dam- 
ages caused  by  the  fault  of  the 
mandatary,  according  to  the 
rules  declared  in  article  1054. 


CHAPTER  FOURTH. 

OF  ADVOCATES,  ATTORNEYS 
AND    NOTARIES. 


1732.  Advocates,  attorneys 
and  notaries  are  subject  to  the 
general  rules  contained  in  this  | 
title,  in  so  far  as  they  can  be  j 
made  to  apply.    The  profession  ' 
of  advocate    and    attorney   is 
regulated    by    the    provisions 
contained  in  the  act  intituled : 
An  Act  respecting  the  Bar  of 
Lower   Canada ,  and    that   of 
notary  by  an  act  intituled  :  An 
Act    respecting   the   Notarial 
Profession. 

1733.  The  rules  concerning 
the  duties  and  rights  of  advo- 
cates and  attorneys,  in  the  ex- 
ercise of  their  functions  before 
the  several  courts  of  Lower 
Canada,  are  contained  in  the 
Code  of  Civil  Procedure,  and  in 
the  rules  of  practice  of  such 
courts  respectively. 

1734.  The  rules  of  prescrip- 
tion relating  to  advocates,  at- 
torneys and  notaries  are  con- 
tained in  article  2260, 


CHAPTER  FIFTH. 

OF      BROKERS,      FACTORS      AND 
OTHER  COMMERCIAL   AGENTS. 

1735.  A  broker  is  one  who 
exercises  the  trade  and  calling 
of  negotiating  between  parties 
the  business  of  buying  and  sell- 
ing or  any  other  lawful  trans- 
actions. 

He  may  be  the  mandatary  of 
both  parties  and  bind  both  by 
his  acts  in  the  business  for 
which  he  is  engaged  by  them. 

1736.  A  factor  or  commis- 
sion merchant  is  an  agent  who 
is  employed  to  buy  or  sell 
goods  for  another,  either  in  his 
own  name  or  in  the  name  of  his 
principal,  for  which  he  receives 
a  compensation  commonly 
called  a  commission. 

1737.  Brokers  and  factprs 
are  subject  to  the  general  rules 
declared  in  this  title,  when 
these  are  not  inconsistent  with 
the  articles  of  this  chapter. 

1733.  A  factor  whose  prin- 
cipal resides  in  another  country 
is  personally  liable  to  third 
persons  with  whom  he  con- 
tracts, whether  the  name  of  the 
principal  be  known  or  not.  The 
principal  is  not  liable  on  such 
contracts  to  third  parties,  un- 
less it  is  proved  that  the  credit 
was  given  to  both  principal  and 
factor,  or  to  the  principal 
alone.—  C.  C.  1715, 1727. 

1739.  Any  person  may  con- 
tract for  the  purchase  of  goods 
with  any  agent  entrusted  with 
their  possession  or  to  whom 
the  same  have  been  consigned, 
and  may  receive  the  same  from 
such  agent  and  pay  him  the 
price  thereof,  and  such  con- 
tract and  payment  is  binding 
upon  the  owner  of  the  goods, 
notwithstanding  the  purchaser 
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has  notice  that  he  is  contract- 
ing only  with  an  agent. 

1740.  Any  agent  entrusted 
with  the  possession  of  goods, 
or  of  the  documents  of  title 
thereto,  is  deemed  the  owner 
thereof  for  the  following  pur- 
poses, that  is  to  say  : 

1.  To  make  a  sale  or  contract, 
as  mentioned  in  the  last  pre- 
ceding article ; 

2.  To  entitle  the  consignee  of 
goods  consigned  by  such  agent, 
to  a  lien  thereon  for  any  money 
or  negotiable  security  advanced 
or  given  by  him  to  or  for  the 
use  of  such  agent,  or  received 
for  him  by  such  agent  for  the 
use  of  the  consignee,  in  like 
manner  as  if  such  agent  were 
the  true  owner  of  the  goods  ; 

3.  To  give  validity  to  any 
contract  or  agreement,  by  way 
of  pledge,  lien  or  security, 
made  in  good  faith  with  such 
agent,  as  well  for  an  original 
loan,  advance  or  payment  made 
upon  the  security  of  the  goods 
or  documents,  as  for  any  other 
or  continuing  advance  in  re- 
spect thereof ; 

4.  To  make  such  contract 
binding  upon  the  owner  of  the 
goods  and  all  other  persons 
interested  therein,  notwith- 
standing the  person  claiming 
such  pledge  or  lien  had  notice 
that  he  was  contracting  only 
with  an  agent.— C.  C.  2001  s.  4. 

1741.  In  case  any  person 
having  a  valid  lien  and  security 
on  any  goods  or  documents  of 
title  or  negotiable  security  in 
respect  of  a  previous  advance 
upon  a  contract  with  an  agent, 
gives  up  the  same  to  such  agent, 
upon  a  contract  for  the  pledge, 
lien  or  security  of  other  goods 
or  of  another  document  or 
security,  by  such  agent  deliver- 
ed to  him  in  exchange,  to 
be  held  upon  the  same  lien  as 


the  goods,  document  or  secur- 
ity so  given  up,  then,  such  new 
contract,  if  in  good  faith,  is 
deemed  a  valid  contract,  made 
in  consideration  of  a  present 
advance  in  money  within  the 
provisions  of  this  chapter,  but 
the  lien  acquired  under 
such  new  contract,  on  the 
goods,  document  or  security, 
deposited  in  exchange,  cannot 
exceed  the  value  of  the  goods, 
document  or  security,  so  de- 
livered up  and  exchanged. 

1 742.  Such  contracts  only  are 
valid  as  are  mentioned  in  this 
chapter,  and  such  loans,  ad- 
vances and  exchanges  only  are 
vaild  as  are  made  in  good  faith 
and  without  notice  that  the 
agent  making  the  same  has  no 
authority  so  to  do,  or  that  he  is 
acting  in  bad  faith  against  the 
owner  of  the  goods. 

1743.  Loans,  advances  and 
exchanges  in  good  faith,  though 
made  with  notice  of  the  agent  not 
being  the  owner,  but  without 
notice  of  his  acting  without 
authority,  bind  the  owner  and 
all  other  persons  interested  in 
the  goods,  documents  or  secur- 
ity as  the  case  may  be . 

1744.  No  antecedent  debt 
owed  by  an  agent  entrusted 
with  the  possession  of  goods  or 
the  documents  of  title  thereto, 
can  be  the  subject  of  any  lien  or 
pledge  of  such  goods  or  docu- 
ments, nor  can  the  agent  for 
any  purpose  relating  to  such 
poods  deviate  from  the  orders 
or  authority  received  from  his 
principal. 

1745.  Bills  of  lading,  ware- 
house-keeper's or  wharfinger's 
receipts  or  orders  for  delivery 
of  goods,  bills  of  inspection  of 
potash  or  pearl-ash,  and  all 
other  documents  used  in  the 
ordinary  course  of  business,  as 
proof  of  the  possession  or  cojx- 
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trol  of  goods,  or  purporting 
to  authorize,  either  by  endorse- 
ment or  by  delivery,  the  pos- 
sessor of  any  such  document  to 
transfer  or  receive  goods  there- 
by represented,  are  deemed 
documents  of  title  within  the 
provisions  of  this  chapter. 

1746.  Any  agent  possessed 
of  any  document  or  title, 
whether  derived  immediately 
from  the  owner  of  the  goods,  or 
obtained  by  reason  of  the  Agent 
having  been  entrusted  with  the 
possession  of  the  goods,  or  of 
any  document  or  title  thereto, 
is  deemed  to  be  entrusted  with 
the  possession  of  the  goods 
represented  by  such  document 
of  title. 

1747.  Any  contract  pledging 
or  giving  a  lien  upon  any  docu- 
ment of  title,  in  deemed  a 
pledge  of  and  lien  upon  the 
goods  to  which  it  relates,  and 
the  agent  is  deemed  the  posses- 
sor of  the  goods  or  documents  of 
title,  whether  the  same  be  in 
his  actual  custody  or  be  held  by 
anv  other  person  for  him  or 
subject  to  his  control. 

1748.  When  a  loan  or   ad- 
vance is  made  in  good  faith,  to 
an  agent  entrusted  with   and 
in  possession  of  goods  or  docu- 
ments of  title,  on  the  faith  of 
any  contract  in  writing  to  con- 
sign, deposit,  transferor  deliver 
such    good 8    or    documents  of 
title,  and  the  same  are  actually 
received  by  the  person  making 
the  loan  or  advance,  either  at 
the  time  of  the  contract  or  at  a 
time  subsequent  thereto,  with- 
out notice  that  the  agent  is  not 
authorized  to  make  the  pledge 
or    security,  such    loan    or  ad- 
vance is  deemed  a  loan  or  ad- 
vance upon  the  security  of  the 
floods    or  documents   of    title 
-within    the  provisions  of   this 
chapter. 


1749.  Every  contract,  whe- 
ther made  directly  with  the 
agent  or  with  a  clerk  or  other 
person  on  his  behalf,  is  deemed 
a  contract  with  such  agent. 

1750.  Every  payment,  whe- 
ther made  by  money,  bill  of 
exchange  or  other  negotiable 
security,  is  deemed  an  advance 
within  the  provisions  of  this 
chapter. 

1751.  Every  agent  in  pos- 
session of  goods  or  documents 
as  aforesaid  is  for  the  purposes 
of  this  chapter  taken  to  be  en- 
trusted there  w  ith  by  the  owner, 
unless  the  contrary  is  shewn  in 
evidence. 

1752.  Nothing  contained  in 
this  chapter  lessens  or  affects 
the  civil  responsibility  of  the 
agent  for  the  breach  of  any  oblig- 
ation, or  the  non-fulfilment  of 
his  orders  or  authority. 

1753.  Notwithstanding  any 
of  the  foregoing  articles,  the 
owner  may  redeem  anv  goods  or 
documents  of  title  pledged  as 
aforesaid,  at  any  time  before 
the  same  have  been  sold,  upon 
repayment  of  the  amount  of  the 
lien  thereon  or  restoration  of 
the  securities  in  respect  of 
which  the  lien  exists,  and  upon 
payment  or  satisfaction  to  the 
agent,  of  any  sum  of  money  for 
or  in  respect  of  which  such 
agent  is  entitled  to  retain  the 
goods  or  documents  by  way  of 
lien  against  such  owner ;  or  he 
may  recover  from  the  person 
with  whom  any  goods  or  docu- 
ments have  been  pledged,  or 
who  has  any  lien  thereon,  any 
balance  or  sum  of  money  re- 
maining in  his  hands  as  the 
produce  of  the  sale  of  the  goods, 
after  deducting  the  amount  of 
the  lien  under  the  contract. 

1754.  In  case  of  the  bank- 
ruptcy of  any  agent,  and  in 
case  the   owper  of  the   goodft 
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redeem  the  same,  he  is  held, 
in  respect  of  the  sum  paid  by 
him  on  account,  of  the  agent 
for  such  redemption,  to  have 
paid  the  same  for  the  use  of 
such  agent  before  his  bank- 
ruptcy, or  in  case  the  goods 
have  not  been  ro  redeemed,  the 
owner  is  deemed  a  creditor  of 
the  agent  for  the  value  of  the 
goods  so  pledged  at  the  time  of 
the  pledge,  and  may  in  either 
case  claim  or  set  off  the  sum  so 
paid,  or  the  value  of  such  goods 
as  the  case  may  be. 


CHAPTER  SIXTH. 

OF  THE  TERMINATION  OF  MAN- 
DATE. 

1755.  Mandate  terminates : 

1.  By  revocation ; 

2.  By  the  renunciation  of  the 
mandatary ; 

3.  By  the  natural  or  civil 
death  of  the  mandator  or  man- 
datary ; 

4.  By  interdiction,  bank- 
ruptcy, or  other  change  in  the 
condition  of  either  party  by 
which  his  civil  capacity  is 
affected ; 

5.  By  the  cessation  of  author- 
ity in  the  mandator ; 

6.  By  the  accomplishment  of 
the  business  or  the  expiration 
of  the  time  for  which  the  man- 
date is  given ; 

7.  By  other  causes  of  extinc- 
tion common  to  obligations. — 
C.  N.  2003. 

1 756.  The  mandator  may  at 
any  time  revoke  the  mandate, 
ana  oblige  the  mandatary  to 
return  to  him  the  procuration, 


if  it  be  an  original  instrument 
-C.  N.  2004. 

1757.  The  appointment  of  a 
new  mandatary  for  the  same 
business  has  the  effect  of  a 
revocation  of  the  first  appoint- 
ment from  the  day  on  which 
the  former  mandatary  has  been 
notified  of  the  new  appoint- 
ment.—C.  N.  2008. 

1758.  If  notice  of  the  revo- 
cation be  given  to  the  man- 
datary alone,  it  does  not  affect 
third  persons  who  in  ignorance 
of  it  nave  contracted  with  the 
mandatary,  saving  to  the  man- 
dator his  right  against  the 
latter.-C.  N.  2005  ;  C.  C.  1728. 

1759.  The  mandatary  may 
renounce  the  mandate  after 
acceptance,  on  giving  due 
notice  to  the  mandator.  But 
if  such  renunciation  be  inju- 
rious to  the  latter,  the  man- 
datary is  answerable  in  dam- 
ages, unless  there  is  a  reason- 
able cause  for  the  renunciation. 
If  the  mandatary  be  acting  for 
a  valuable  consideration  he  is 
liable  according  to  the  general 
rules  relating  to  the  inexecu- 
tion  of  obligations.— C.  N.  2007. 

1760.  Acts  of  the  manda- 
tary, done  in  ignorance  of  the 
death  of  the  mandator  or  other 
cause  whereby  the  mandate  is 
extinguished,  are  valid.— C.  N. 
2008 ;  C.  C.  1721. 

1761.  The  legal  represent- 
atives of  the  mandatary,  hav- 
ing a  knowledge  of  the  man- 
date and  not  Deing  incapaci- 
tated by  minority  or  otherwise, 
are  bound  "to  give  notice  of  his 
death  to  the  mandator  and  to 
do,  in  business  already  begun, 
whatever  is  immediately  neces- 
sary to  protect  the  latter  from 
loss— C.N   2010 
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OF  LOAN. 


GENERAL  PKOV18ION8. 

1762.  Loans  are  of  two 
kinds : 

1.  The  loan  of  things  which 
may  be  used  without  being 
destroyed,  called  loan  for  use 
(commodatum) ; 

2.  The  loan  of  things  which 
are  consumed  by  the  use  made 
of  them,  called  loan  for  con- 
sumption (mutuum).—C.  N. 
1874. 

CHAPTER  FIRST. 

OF   LOAN  FOB    USB    (COMMODA- 
TUM). 


SECTION  I. 

General  Provisions, 

1768.  Loan  for  use  is  a  con- 
tract by  which  one  party,  called 
the  lender,  gives  to  another, 
called  the  borrower,  a  thing  to 
be  used  by  the  latter  gratuit- 
ously for  a  time,  and  then  to  be 
returned  by  him  to  the  former. 
— C.  N.  1875, 1876. 

1764.  The  lender  continues 
to  be  the  owner  of  the  thing 
lent.— C.  N.  1877. 

1765.  Every  thing  may  be 
loaned  for  use  which  may  be 
the  object  of  the  contract  of 
lease  or  hire.— C.  N.  1878  ;  C.  C. 
1605,  1606. 

SECTION  II. 

Of  the  Obligations  of  the  Bor- 
rower. 

IT 66.  The  borrower  is  bound 
to  bestow  the  care  of  a  prudent 


administrator  in  the  safe-keep- 
ing and  preservation  of  the 
thing  loaned. 

He  cannot  apply  the  thing  to 
any  other  use  than  that  for 
which  it  is  intended  by  its 
nature  or  by  agreement.— C.  N. 
1880. 

1767.  If  the  borrower  apply 
the  thing  to  any  other  use  than 
that  for  which  it  is  intended, 
or  use  it  for  a  longer  time  than 
is  agreed  upon,  he  is  liable  for 
the  loss  of  it  arising  even  from 
a  fortuitous  event.— C.  N.  1881. 

1768.  If  the  thing  lent  be 
lost  by  a  fortuitous  event  from 
which  the  borrower  might  have 
preserved  it  by  using  his  own, 
or  if  being  unable  to  save  both 
things  he  prefer  to  save  his 
own,  he  is  liable  for  the  loss. — 
G.  N.  1882. 

1769.  If  the  thing  deterior- 
ate by  the  use  alone  for  which 
it  is  lent  and  without  fault  on 
the  part  of  the  borrower,  he  is 
not  liable  for  the  deterioration. 
-C.  N.  1884. 

1770.  The  borrower  cannot 
retain  the  thing  lent  for  a  debt 
due  to  him  by  the  lender,  unless 
such  debt  is  for  expenses  neces- 
sarily incurred  in  the  preserv- 
ation of  the  thing.— C.N.  1885 ; 
C.  C.  1775,  2001. 

1771.  If  in  order  to  use  the 
thing  the  borrower  have  incur- 
red expense,  he  is  not  entitled 
to  recover  it  from  the  lender. — 
C.  N.  1886. 

1 7  72.  If  several  persons  con- 
jointly borrow  the  same  thing, 
they  are  jointly  and  severally 
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obliged   toward   the   lender. — 
C.  N.  1887. 

SECTION   III. 

Of    the     Obligations    of    the 
Lender. 

1773.  The  lender  cannot 
take  back  the  thing,  or  disturb 
the  borrower  in  the  proper  use 
of  it,  until  after  the  expiration 
of  the  term  agreed  upon,  or,  if 
there  be  no  agreement,  until 
after  the  thing  has  been  used 
for  the  purpose  for  which  it 
was  borrowed ;  subject  never- 
theless to  the  exception  de- 
clared in  the  next  following 
article.— C.  N.  1888. 

1774.  If  before  the  expir- 
ation of  the  term,  or,  if  no  term 
have  been  agreed  upon,  before 
the  borrower  has  completed  his 
use  of  the  thing,  there  occur  to 
the  lender  a  pressing  and  un- 
foreseen need  of  it,  the  court 
may,  according  to  the  circum- 
stances, oblige  the  borrower  to 
restore  it  to  him.— C.  N.  1889. 

1775.  If  during  the  continu- 
ance of  the  loan  the  borrower 
be  obliged,  for  the  preservation 
of  the  thing  lent,  to  incur  any 
extraordinary  and  necessary 
expense,  of  so  urgent  a  nature 
that  he  cannot  notify  the 
lender,  the  latter  is  hound  to 
reimburse  it  to  him.— C.  C.  1770 ; 
C.  N.  1890. 

1776.  When  the  thing  lent 
has  defects  which  cause  injury 
to  the  person  using  it,  the 
lender  is  responsible  if  he  knew 
the  defects  and  did  not  .make 
them  known  to  the  borrower. — 
C.  N.  1891. 


CHAPTER  SECOND. 


OF 


LOAN   FOR    CONSUMPTION 
(MTJTUUM). 

SECTION  I. 

General  Provisions, 
1777.  Loan  for  consumption 


is  a  contract  by  which  the 
lender  gives  the  borrower  a 
certain  quantity  of  things 
which  are  consumed  by  the  use 
made  of  them,  under  the  oblig- 
ation by  the  latter  to  return  a 
like  quantity  of  things  of  the 
same  kind  and  quality. — C.  N. 
1892. 

1778.  By  loan  for  consump- 
tion the  borrower  becomes 
owner  of  the  thing  lent,  and 
the  loss  of  it  falls  upon  him. — 
C.  N.  1893. 

1779.  The  obligation  which 
results  from  a  loan  in  money  is 
for  the  numerical  sum  received. 

If  there  be  an  increase  or 
diminution  in  the  value  of  the 
currency  before  the  time  of  the 
payment,  the  borrower  is 
obliged  to  return  the  numeri- 
cal sum  lent,  and  only  that  sum, 
in  money  current  at  the  time 
of  payment. — C.  N.  1895, 1896. 

1780.  If  the  loan  be  in  bul- 
lion or  of  provisions,  the  bor- 
rower is  obliged  to  return  the 
same  quantity  and  quality  as 
he  has  received  and  nothing 
more,  whatever  may  be  the  in- 
crease or  diminution  of  the 
price  of  them. — C.  N.  1897. 

SECTION  II. 

Of  the  Obligations   of  the 
Lender. 

1781.  In  making  a  loan  for 
consumption  the  lender  must 
have  the  right  to  alienate  the 
thing  loaned,  and  he  is  subject 
to  the  obligations  declared  in 
article  1776,  relating  to  loan  for 
use.-C.  N.  1898. 

SECTION  III. 

Oj    the    Obligations     of     the 
Borrower. 

1782.  The  borrower  is  ob- 
liged to  return  for  the  things 
lent  a  like  quantity  of   other 
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things  of  the  same  kind  and 
quality,  at  the  time  agreed 
upon.-C.  N.  1809, 1902. 

1788.  If  there  be  no  agree- 
ment by  which  the  time  for  the 
return  can  be  determined,  it  is 
fixed  by  the  court  according  to 
circumstances.— C.  N.  1900, 1901. 

1784.  If  the  borrower  make 
default  of  satisfying  the  oblig- 
ation to  return  things  lent, 
he  is  bound  at  the  option  of 
the  lender  to  pay  the  value 
which  they  bore  at  the  time 
and  place  at  which,  according 
to  the  agreement,  the  return 
was  to  be  made  ; 

If  the  time  and  place  of  the 
return  be  not  agreed  upon, 
payment  must  be  made  of  the 
value  which  the  things  bore  at 
the  time  and  place  of  the  bor- 
rower beint?  put  in  default ; 

With  interest  in  both  cases 
from  the  default— C.  N.  1903, 
1904. 

CHAPTER  THIRD 

OF  LOAN  UPON    INTEREST. 

1785.  Interest  upon  loans  is 
either  legal  or  conventional. 

The  rate  of  legal  interest  is 
fixed  by  law  at  six  per  cent, 
yearly. 

The  rate  of  conventional  in- 
terest may  be  fixed  by  agree- 
ment between  the  parties,  with 
the  exception  : 

1.  Of  certain  corporations 
mentioned  in  the  law  respect- 
ing interest,  which  cannot  re- 
ceive more  than  the  rate  per 
cent,  therein  mentioned ; 

2.  Of  certain  other  corpor- 
ations which  are  limited  as  to 
the  rate  of  interest  by  special 


8.  Of  banks,  which  are  not 
subject  to  any  penalties  for 
usury   but  which  cannot    re- 1 


cover  more  than  seven  per 
cent.— R.  S.  Q.,  6240 ;  R.  S.  C, 
c.  120  and  127  ;  C.  N.  1907. 

1786.  An  acquittance  for 
the  principal  debt  creates  a 
presumption  of  payment  of 
the  interest,  unless  there  is  a 
reserve  of  the  latter.— C.  N. 
1908. 

CHAPTER    FOURTH. 

OF  CONSTITUTION  OF  RENT. 

1787.  Constitution  of  rent 
is  a  contract  by  which  parties 
agree  that  vearly  interest 
shall  be  paid  by  one  of  them 
upon  a  sum  of  money  due 
to  the  other  or  furnished  by 
him,  to  remain  permanently 
in  the  hands  of  the  former 
as  a  capital  of  which  pay- 
ment shall  not  be  demand- 
ed by  the  party  furnishing  it, 
except  as  hereinafter  provided. 

It  is  subject  with  respect  to 
the  rate  of  interest  to  the  same 
rules  as  loans  upon  interest.— 
C.  N.  1909 ;  C.  C.  388  et  s. 

1788.  Constitution  of  rent 
may  likewise  be  made  by  gift  or 
will. 

1789.  Rents  may  be  con- 
stituted either  in  perpetuity  or 
for  a  term.  When  constituted 
in  perpetuity  they  are  essen- 
tially redeemable  by  the  debtor ; 
subject  to  the  provisions  con- 
tained in  articles  990,  891  and 
392.-C.  N.  1910,  1911 ;  C.  C.  2248. 

1700.  The  capital  of  a  rent 
constituted  in  perpetuity  may 
be  demanded : 

1.  When  the  debtor  of  it  fails 
to  furnish  and  maintain  the 
security  to  which  he  is  obliged 
by  the  contract ; 

2.  When  the  debtor  becomes 
bankrupt  or  insolvent ; 

3.  In  the  cases  provided  in 
articles  390,  391  and  302.— C.  N. 
1912, 1913. 

1791.  The  rules  concerning 


a  prescription  of  arrears  of 
ostituted  rents  are  contained 
the  title  Of  Prescription.— 
C.  2250. 

1792.  The  creditor  of  a  con- 
futed rent  secured  by  the 
ivilege  and  hypothec  of  a 
ndor  has  a  right  to  demand 
at  the  sale  under  execution  of 


property    upon     which     such 


1793.  The  rules  concerning 
life-rent  sare  declared  under  the 
title  Of  Life  Rente. 


TITLE     TENTH. 
OF   DEPOSIT. 


1704.  There  are  two  kinds 
deposit ;  simple  deposit  and 
questration.— C.  N.  1010. 

CHAPTER  FIRST. 

OP  SIMPLE  DEPOSIT. 


General  Provisions. 


ily  can  be  the  object  of  si'mpli 

[posit.— C.  N.  1918. 

1797.    Delivery  Is  essential 

the  formation  of  the  contract 

deposit. 

The     delivery     is     sufficient 

hen  the  depositary  is  already 

;le,  of  the  thing  which  is  the 
iject  of    the   deposit.— C.   N. 


Of  Voluntary  Deposit. 

1799.  Voluntary  deposit   is 

that  which  Is  made  oy  the 
mutual  consent  of  the  party 
making  it  and  of  the  party 
receiving  it.— C.  N.  1921. 

1800.  Voluntary  deposit  can 
take  place  only  between  persons 
capatile  of  contracting.  Never- 
theless if  a  person  capable  of 
contracting  accept  a  deposit 
made  by  a  person  incapable,  he 
is  liable  to  all  the  obligations  of 
a  depositary  ;  which  obligations 
may  be  enforced  against  him 
by  the  tutor  or  other  adminis- 
trator of  the  incapable  person. 
~C.  N.  1925. 

1801.  If  the  deposit  have 
been  made  with  a  person  in- 
capable  of  contracting,  the 
party  making  it  has  a  right  to 
revendicate  the  thing  deposited 
so  long  as  It  remains  in  the 
hands  of  the  former,  and  after- 
wards a  right  to  demand  the 
value  of  the  thing  in  so  far  as  it 
has  been  profitable  to  the  depo- 
sitary.-C.  N.  1928. 
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SECTION  III. 

Of  the  Obligations  of  the  Depos- 
itary. 

1802.  The  depositary  is 
bound  to  apply  in  the  keeping 
of  the  thing  deposited  the  care 
of  a  prudent  administrator. — 
C.  N.  1927,1928. 

1803.  The  depositary  has  no 
right  to  use  the  thing  deposited 
without  the  permission  of  the 
depositor.— C.  N.  1830. 

1804.  The  depositary  is 
hound  to  restore  the  identical 
thing  which  he  has  received  in 
deposit. 

If  the  thing  have  been  taken 
from  him  by  irresistible  force 
and  something  given  in  ex- 
change for  it,  he  is  bound  to 
restore  whatever  he  has 
received  in  exchange.— C.  N. 
1882,  1034. 

1805.  The  depositary  is  only 
held  to  restore  the  thing  depos- 
ited, or  such  portion  of  it  as 
remains,  in  the  condition  in 
which  it  is  at  the  time  of  re- 
storation. Deteriorations  not 
caused  by  his  fault  fall  upon 
depositor.— C.  N.  1033. 

1806.  The  heir  or  other  legal 
representative  of  the  deposit- 
ary who  sells  the  thing  deposit- 
ed, in  good  faith  and  in  ignor- 
ance of  the  deposit,  is  held  only 
to  restore  the  price  received  for 
it,  or  to  transfer  his  right 
against  the  buyer  if  the  price 
have  not  been  paid.— C.  N.  1935. 

ISO  7.  The  depositary  is 
bound  to  restore  any  profits 
received  by  him  from  the  thing 
deposited. 

He  is  not  bound  to  pay  inter- 
est on  money  deposited  unless 
he  is  in  default  of  restoring  it. 
— C.  N.  1936. 

1808.  The  depositary  can- 
not exact    from  the  depositor 


proof  that  he  is  owner  of  the 
thing  deposited.— C.  N.  1938. 

1809.  The  restoration  of  the 
thing  deposited  must  be  made 
at  the  place  agreed  upon,  and 
the  cost  of  conveying  it  there  is 
borne  by  the  depositor.* 

If  no  place  be  agreed  upon, 
the  restoration  must  be  made 
at  the  place  where  the  thing  is. 
— C.  N.  1942,  1943. 

1810.  The  depositary  is 
obliged  to  restore  the  thing 
to  the  depositor  whenever  it 
is  demanded,  although  the 
delay  for  its  restoration  may 
have  been  fixed  by  the  contract, 
unless  he  is  prevented  from  so 
doing  by  reason  of  an  attach- 
ment, or  opposition,  or  other 
legal  hindrance,  or  has  a  right 
of  retention  of  the  thing,  as 
declared  in  article  1812.— C.  N. 
1944  ;  C.  C.  2203. 

1811.  All  the  obligations  of 
the  depositary  cease  if  he  estab- 
lish that  he  is  owner  of  the 
thing  deposited.—  C.  N.  1946. 


SECTION  IV. 

Of  the  Obligations  of  the  De- 
positor. 


18 12.  The  depositor  is  bound 
to  reimburse  the  depositary  for 
the  expenses  incurred  by  the 
latter  in  the  preservation  and 
care  of  the  thing,  and  to  in- 
demnify him  for  all  losses  that 
the  deposit  may  have  caused  to 
him. 

The  depositary  has  a  right  to 
retain  the  thing  deposited  until 
such  expenses  and  losses  are 
paid  to  him.— O.  N.  1947,  1948 ; 
C.  C.  2001. 


Of  Ntctaaary  Deposit. 

1813.  Necessary  deposit  is 
tat  which  takes  place  under 
1  unforaeen  and  pressing 
■cesslty  arising  from  accident 
■  irresistible  force,  as  in  case  of 
re,  shipwreck,  pillage  or  other 
idden  calamity.  It  is  in  other 
aspects,  subject  to  the  same 
lies  as  voluntary  deposit,  with 
■e  exception  of  the  mode  of 
roof.-CT  N.  1940,  1960 ;  C.  C. 
3S,s.  i. 

1814.  Keepers  of  inns,  of 
)arding-houses,  and  of  tav- 
■na,  are  responsible  as  deposi- 
iTtes  for  the  things  brought  by 
avellers   who   lodge  in  their 

The  deposit  of  such  things  is 
msidered  a  necessary  deposit. 
C.  N.  1962. 

181ft.  The  persona  mention- 
1  in  the  last  preceding  article 
re  responsible  if  the  things  be 
olen  or  damaged  by  their 
:  want,  s  or  agents,  or  by 
rangers  coming  and  going  in 
ie  house,  but  are  not  liable  to 
ake  good  to  any  guest,  any 
left  of,  or  injury  to  goods  or 
■operty  brought  to  their 
>uses,  not  being  ft  horse  or 
her  live  animal,  or  any  gear 
(pertaining   thereto,    or   any 


1.  Where  such  goods  or  pro- 
;rty  have  been  stolen,  lost,  or 
jured  through  their  wilful 
■t,  default,  or  neglect,  or  of 
■y  servant  iu  their  employ  ; 
i.  Where  such  goods  or  pro- 
;rty  have  been  deposited  ex- 
■esaly  for  safe   custody  with 

Provided  always,  that  In  case 


of  such  deposit,  such  persona 
may,  if  they  think  fit,  require, 
as  a  condition  of  liability,  that 
such  goods  or  property  be  de- 
posited in  a  box  or  other  re- 
ceptacle fastened  and  sealed  by 
the      person     depositing     the 

If  any  such  persons  refuse  to 
receive  for  safe  custody,  any 
goods  or  property  of  his  guest, 
or  if  any  such  guest  through 
any  default  of  such  person,  be 
unable  to  deposit  such  goods 
or  property,  such  persons  are 
not  entitled  to  the  benefits  of 
this  article,  in  respect  of  such 
goods  or  property. 

Such  persons  must  cause  to 
be  kept  conspicuously  posted  in 
the  office,  and  public  rooms, 
and  in  every  bedroom  In  their 
establishments,  a  copy  of  this 
article,  printed  in  plain  type  ; 
and  they  are  entitled  to  the 
benefit  of  its  provisions  in  re- 
spect of  such  goods  or  pro. 
perty  only  as  are  Orougbt  to  his 
establishment  while  such  copy 
is  so  posted. 

Such  persons  are  not  respon- 
sible if  the  theft  be  committed 
by  force  of  arms  or  the  damage 
be  caused  by  Irresistible  force  ; 
nor  are  they  responsible  if  It  be 

E roved  that  the  loss  or  damage 
i  caused  by  a  stranger,  and  has 
arisen  from  neglect  or  careless- 
ness on  the  part  of  the  person 
claiming. -K.  S.  Q.,  5818;  C.  N. 
1953,  1964  ;  C.  C.  1672. 

1818.  The  rules  declared  in 
article  1677,  subject  to  the  pro- 
visions of  the  preceding  article, 
apply  also  to  the  liability  of 
keepers  of  inns, boarding  houses 
and  taverns  and  as  regards  the 
oath  to  be  offered.— Id.  5819  ; 
C.  C.  P.  372. 
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8ECJTION  V  (A). 

Of  the  Lien  of  Inn-keepers  up- 
on the  Goods  of  their  Guests, 

1810a.— Persons  keeping  a 
hotel,  inn,  tavern,  public  house 
or  other  place  of  refreshment 
and  boarding-house  keepers 
and  lodging-house  keepers  have 
a  lien  on  the  baggage  and  pro- 
perty of  their  guests,  boarders 
or  lodgers  for  tne  value  or  price 
of  any  food  or  accommodation 
furnished  to  them. 

They  have,  in  addition  to  all 
other  remedies,  the  right  in 
case  the  amount  remains  unpaid 
for  three  months,  to  sell  such 
baggage  and  property  by  public 
auction,  on  giving  one  week's 
notice  of  such  intended  sale, 
by  advertisement  in  a  news- 
paper published  in  the  munici- 
pality in  which  such  hotel,  inn, 
tavern,  public  house,  place  of 
refreshment,  boarding-house, 
or  lodging-house,  is  situate,  or 
in  case  there  is  no  newspaper 
published  in  such  municipality, 
in  a  newspaper  published 
nearest  thereto. 

The  notice  must  state  the 
name  of  the  guest,  boarder  or 
lodger,  the  amount  of  his  in- 
debtedness, a  description  of 
the  baggage,  or  other  property 
to  be  sold,  the  time  and  place 
of  sale,  and  the  name  of  the 
auctioneer ; 

After  such  sale,  such  inn- 
keeper, hotel -keeper,  boarding- 
house-keeper,  or  lodging-house- 
keeper may  apply  the  proceeds 
of  such  sale  in  payment  of  the 
amount  due  to  him,  and  the 
costs  of  such  advertising  and 
sale,  and  must  pay  over  the 
surplus  <if  any)  to  the  person 
entitled  thereto  on  application 
being  made  by  him  therefor. — 
Id.  6820  ;  C.  C.  2001. 


CHAPTER  SECOND. 

OF  SEQUESTRATION. 

1817.  Sequestration  is  ei- 
ther conventional  or  judicial.— 
C.  N.  1955. 

SECTION  I. 

Of  Conventional  Sequestration. 

1818.  Conventional  seques" 
tration  is  the  deposit  made  by 
two  or  more  persons  of  a  thing 
in  dispute,  in  the  hands  of  a 
third  person  who  obliges  him- 
self to  restore  it  after  the  ter- 
mination of  the  contest,  to  the 
person  to  whom  it  may  be  ad- 
Judged.— C.  N.  1956. 

1819.  Sequestration  is  not 
essentially  gratuitous.  It  is  in 
other  respects  subject  to  the 
rules  generally  applicable  to 
simple  deposit,  when  these  are 
not  inconsistent  with  the 
articles  of  this  chapter.— C.  N. 
1967, 1958. 

1820.  Sequestration  may 
have  for  its  object  immoveable 
as  well  as  moveable  property.— 
C.  N.  1959. 

1821.  The  sequestrator  can- 
not be  discharged  until  the 
termination  of  the  contestation, 
unless  it  is  by  the  consent  of 
all  the  parties  interested,  or  by 
the  court  for  sufficient  cause.— 
C  N.  1960. 

1822.  When  the  sequestra- 
tion is  not  gratuitous  it  is  as- 
similated to  the  contract  of 
lease  and  hire,  and  the  obli- 
gations of  the  sequestrator  for 
the  safe  keeping  of  the  thing 
are  the  same  as  those  of  the 
lessee. 

SECTION  II. 

Of  Judicial  Sequestration. 

1823.  Sequestration  or  de- 
posit may  take  place  by  judicial 
authority : 
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1.  Of  moveable  property  seiz- 
ed under  process  of  attachment 
or  taken  in  execution  of  a 
judgment ; 

2.  Of  money  or  other  things 
tendered  and  deposited  by  a 
debtor  in  a  suit  pending  t 

3.  The  court  or  the  judge  up- 
on application  by  the  interest- 
ed party  may,  according  to 
circumstances,  order  the  seques- 
tration of  a  thing,  moveable  or 
immoveable,  concerning  the 
property  or  possession  of  which 
two  or  more  persons  are  in 
litigation.— C.  N.  1961 ;  60  V.  c. 
50,  s.  27 ;  C.  C.  P.  680,  713,  800, 
864,051. 

1824.  The  sequestration 
may  also  take  place  by  judicial 
authority  in  the  following  cases 
specified  in  this  code  : 

1.  When  the  usufructuary 
cannot  give  security  as  speci- 
fied in  article  465. 

2.  When  the  substitute  is  put 
in  possession  under  article  055. 

1825.  The  guardian  or 
sequestrator  appointed  by  judi- 
cial authority  is  bound  to  apply 
to  the  safe-keeping  of  the 
things  seized  the  care  of  a 
prudent  administrator.  He  is 
subject  to  the  duties  and  oblig- 
ations imposed  upon  the 
guardians  in  seizures  under  exe- 
cution.—60  V.  c.  50,  s.  28.  He 
is  bound  to  produce  the  things 
either  for  the  purpose  of  being 
sold  in  due  course  of  law  or  to 
be  delivered  to  the  party  en- 
titled to  them  under  the  judg- 
ment of  the  court. 

He  is  also  bound  to  render  an 
account  of  his  administration 
when  judgment  is  rendered  in 
the  cause,  and  as  often  as  is 
ordered  by  the  court  or  the 
judge  during  its  pendency. 

He  is  entitled  to  be  paid,  by 
the  party  seizing,  such  com- 
pensation as  is  fixed  by  law  or 


by  the  court  or  the  judge,  un- 
less he  has  been  prevented  by 
the  party  on  whom  the  seizure 
is  made.— C.  N.  1962  ;  60  V.  c. 
50,  s.  28. 

1825a.  If  among  the  things 
sequestrated  some  are  consum- 
able or  perishable,  the  seques- 
trator may  cause  them  to  be 
sold,  upon  observing  the  for- 
malities prescribed  for  the  sale 
of  moveable  property  under 
execution.-  60  V.  c.  50,  s.  29. 

18256.  If  the  thine  seques- 
trated consist  in  a  right  of  en- 
joyment, the  sequestrator,  if 
there  is  no  conventional  lease, 
is  bound  to  give  out  the  lease 
by  auction. — Ibid. 

1826.  The  thing  sequestrated 
cannot  be  leased  directly  nor 
indirectly  to  any  of  the  parties 

n  the  contest  concerning  it. 

1826a.  Repairs  or  other 
necessary  expenditure,  cannot 
be  made  upon  the  premises 
sequestrated  without  the 
authorization  of  the  court  or  of 
the  judge  upon  petition  of 
which  the  parties  have  received 
notice.— 60  V.  c.  50,  8. 30. 

1827.  The  sequestrator  ap- 
pointed by  judicial  authority, 
to  whom  the  thing  has  been  de- 
livered, is  subject  to  all  the 
obligations  which  attach  to 
conventional  sequestration. — 
C.  N.  1963. 

1827a.  A  sequestrator  is 
discharged  by  law,  upon  his  de- 
livering the  property  seques- 
trated to  the  party  named  in 
the  judgment.— 60  V.  c  50,  s. 
31. 

1828.  The  judicial  seques- 
trator may  obtain  his  discharge 
after  the  lapse  of  three  years, 
unless,  for  special  reasons,  the 
court  has  continued  his  func- 
tions beyond  that  period. 

He  may  also  be  discharged  by 
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the  court  within    that    time 
upon  cause  shewn. 

1829.  The  special  rules  con- 
cerning judicial  sequestration 


or  deposit  are  contained  in  the 
Code  of  Civil  Procedure.— 
C.  C.  P.  594,  s.  8,  621,  et  s.,  657 
et  s.,  669,  838,  s.  2,  973  et  s. 


TITLE    ELEVENTH. 

OF  PARTNERSHIP. 


CHAPTER  FIRST. 

GENERAL   PROVISIONS. 

1830.  It  is  essential  to  the 
contract  of  partnership  that  it 
should  be  for  the  common  profit 
of  the  partners,  each  of  whom 
must  contribute  to  it  property, 
credit,  skill,  or  industry.— C.  N. 
1832,1833. 

1831.  Participation  in  the 
profits  of  a  partnership  carries 
with  it  an  obligation  to  con- 
tribute to  the  losses 

Any  agreement  by  which  one 
of  the  partners  is  excluded 
from  participation  in  the  pro- 
fits is  null. 

An  agreement  by  which  one 
partner  is  exempt  from  liability 
for  the  losses  of  the  partner- 
ship is  null  only  as  to  third  per- 
sons.— C.  N.  18a5. 

1832.  If  no  time  for  the 
commencement  of  the  partner- 
ship be  designated,  it  takes 
effect  from  the  date  of  the  con- 
tract.— C.  N.  1843. 

1833.  If  the  term  of  the 
partnership  be  not  designated 
it  is  considered  to  be  for  the 
life  of  the  partners  ;  subject  to 
the  provisions  contained  in  the 
fifth  chapter  of  this  title. — C.  N. 
1892,  1895 ;  C.  C.  1895. 

1834.  In  partnerships  for 
trading ;  manufacturing  or 
mechanical  purposes,  or  for  the 

*Vide  R3.Q.  5635  et  s. 
•Ibid. 


construction  of  roads,  dams  and 
bridges,  or  for  the  purpose  of 
colonization,  or  of  settlement, 
or  of  land  traffic,  the  partners 
must  deliver  to  the  prothono- 
tary  of  the  Superior  Court  in 
each  district,  and  to  the  re- 
gistrar of  each  county,  in  which 
they  carry  on  business,  a  declar- 
ation in  writing,  in  the  form 
and  subject  to  the  rules  pro- 
vided in  the  statute  intituled  : 
An  act  respecting  partner- 
ships. 

The  omission  to  deliver  such 
declaration  does  not  render  the 
partnership  null;  it  subjects 
the  contravening  parties  to  the 
penalties  and  liabilities  im- 
posed by  the  statute.1 

1834a.  A  similar  declaration 
must  be  also  made  by  any  per- 
son carrying  on  business  alone 
under  a  firm  name. — R.  S.  Q. 
5821.2 

1835.  The  allegations  con- 
tained in  the  declaration  men- 
tioned in  the  last  preceding 
article,  cannot  be  controverted 
by  any  person  who  has  signed 
the  same,  nor  can  they  be  con- 
troverted, as  against  any  party 
being  a  partner,  by  a  person 
who  has  not  signed  but  was 
really  a  member  of  the  partner- 
ship at  the  time  the  declaration 
was  made  ;  and  no  partner, 
whether  he  has  signed  or  not, 
is  deemed  to  have  ceased  to  be 
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a  partner  until  a  new  declar- 
ation has  been  made  and  filed 
as  aforesaid,  stating  the  alter- 
ation in  the  partnership. 

1836.  Any  partner,  although 
not  mentioned  in  the  declar- 
ation, may  be  sued  jointly  and 
severally  with  the  partners 
mentioned  therein,  or  the  latter 
may  be  sued  alone,  and,  if  judg- 
ment be  recovered  against 
them,  any  other  partner  or 
partners  may  be  sued  on  the 
original  cause  of  action  on 
which  such  judgment  was 
rendered. 

1837.  When  persons  are 
associated  as  partners  in  Lower 
Canada  for  any  of  the  purposes 
mentioned  in  article  1834,  and 
no  declaration  has  been  filed  as 
aforesaid,  any  action  which 
might  be  brought  against  all 
the  members  of  the  partner- 
ship, may  also  be  brought 
against  any  one  or  more  of 
them,  as  carrying  on  or  as 
having  carried  on  trade  jointly 
with  others,  without  naming 
such  others  in  the  writ  or  de- 
claration, under  the  name  and 
style  of  their  partnership  firm  ; 
and  if  judgment  be  recovered 
against  him  or  them,  any  other 
partner  or  partners  may  be 
sued  jointly  or  severally  on  the 
original  cause  of  action  on 
which  such  judgment  has  been 
rendered ;  but  when  any  such 
action  is  founded  on  an  oblig- 
ation or  instrument  in  writing 
in  which  all  or  any  of  the  part- 
ners bound  by  it  are  named, 
then  all  the  partners  named 
therein  must  be  made  parties 
to  such  action. 

1838.  The  service  of  sum- 
mons or  process,  for  any 
claim  or  demand  founded 
upon  any  liability  of  an  exist- 
ing partnership,  at  the  office 
or  place  of  business    of    such 


partnership  within  the  pro- 
vince of  Canada,  has  the  same 
effect  as  a  service  made  upon 
the  members  of  such  partner- 
ship personally,  and  any  judg- 
ment rendered  against  any 
member  of  such  existing  part- 
nership, for  a  partnership  debt 
or  liability,  may  be  enforced  by 
process  or  execution  against  the 
partnership  property  in  the 
same  manner  as  if  the  judg- 
ment had  been  rendered 
against  the  partnership.  — 
C.  C.  P.,  122,  130. 

CHAPTER  SECOND. 

OF  THE  OBLIGATIONS  AND 
RIGHTS  OF  PARTNERS  AMONG 
THEMSELVES. 

1839.  Each  partner  is  a 
debtor  to  the  partnership  for 
all  that  he  has  agreed  to  con- 
tribute to  it. 

When  such  contribution  con- 
sists of  a  certain  thing  and  the 
partnership  is  evicted  of  it,  the 
partner  is  subject  to  war- 
ranty in  the  same  manner  as 
a  seller  is  in  favor  of  the  buyer. 
— C.  N.  1845  ;  C.  C.  1508  et  s. 

1840.  A  partner  who  fails 
to  pay  any  sum  of  money  which 
he  nas  agreed  to  contribute  to 
the  partnership  is  liable  for 
interest  on  such  sum  from  the 
day  of  his  default. 

He  is  also  liable  for  interest 
upon  any  sum  taken  by  him 
from  the  partnership  funds 
for  his  particular  benefit,  from 
the  day  that  he  has  withdrawn 
it— C.  C.  1846. 

1841.  The  provisions  con- 
tained in  the  last  two  preceding 
articles  are  without  prejudice 
to  the  rights  of  the  other  part- 
ners to  damages  against  the 
partner  in  default,  and  to  obtain 
a  dissolution  of  the  partnership, 


PARTNERSHIP. 


235 


according  to  the  rules  con- 
tained in  the  title  Of  Obliga- 
tions and  in  article  1896. 

1842.  A  partner  cannot 
carry  on  privately  any  business 
or  adventure  which  deprives 
the  partnership  of  a  portion  of 
the  skill,  industry,  or  capital, 
which  he  is  bound  to  employ 
therein.  If  he  do  so,  be  is 
obliged  to  account  to  the  part- 
nership for  the  profits  of  such 
business.— C.  N.  1847. 

1843.  When    a   partner   is 
creditor  individually  of  a  person 
who  is  also  indebted  to  the  part- 
nership, and  both  debts  are  ac- 
tually payable,  the  imputation 
of  any  payment  received  by  him 
from  the  debtor,  is  made  upon 
both  debts   in    proportion    to 
their      respective      amounts, 
although   by   the    receipt,   he 
may  have  imputed  it  upon  his 
private  debt  only  ;  but   if  by 
the  receipt  he  impute  the  pay- 
ment wholly  upon  the  partner- 
ship debt,  such  imputation  is 
to  be  maintained.— C-  N.  1848. 

1844.— When  a  partner  has 
been  paid  his  full  share  of  a  debt 
due  to  the  partnership,  and  the 
debtor  becomes  insolvent,  such 
partner  is  obliged  to  return  to 
the  partnership  what  he  has 
received,  although  he  may  have 

fiven  a  discharge  specially  for 
is  part.— C.  N.  1849. 

1845.  Each  partner  Is  liable 
to  the  partnership  for  damages 
caused  by  his  fault.  He  cannot 
set  up  in  compensation  of  such 
damages  the  profits  which  the 
partnership  has  derived  from 
his  industry  in  other  affairs.— 
C.  N.  1850. 

1^46.  A  certain  and  deter- 
minate thing  which  does  not 
consume  by  use,  and  of  which 
the  enjoyment  only  is  contrib- 
uted to  the  partnership,  is  at 


the  risk  of  the  partner  who  is 
the  owner  of  it. 

Things  which  consume  by 
use  or  deteriorate  by  keeping, 
or  which  are  intended  to  be 
sold,  or  are  contributed  to  part- 
nership at  a  fixed  valuation, 
are  at  the  risk  of  the  partner- 
ship.-C.  N.  1851  ;  C.  C.  1893. 

1847.  A  partner  has  a  right 
against  the  partnership  not 
only  to  recover  money  disbursed 
by  him  for  it,  but  also  to  be  in- 
demnified for  obligations  con- 
tracted by  him  in  good  faith  in 
the  business  of  the  partnership, 
and  for  the  risks  inseparable 
from  his  management.— 0.  N. 
1852. 

1848.  When  there  is  no 
agreement  concerning  the 
shares  of  the  partners  in  the 
profits  and  losses  of  the  part- 
nership, they  share  equally.— 
C.  N.  1853. 

1849.  A  partner  charged 
with  the  management  of  the 
business  of  the  partnership  by 
a  special  clause  in  the  contract, 
may  perform  all  acts  connected 
with  his  management,  not- 
withstanding the  opposition  of 
the  other  partners,  provided  he 
act  without  fraud. 

Such  power  of  management 
cannot  be  revoked  without 
sufficient  cause  while  the  part- 
nership continues  ;  but  if  the 
power  be  given  by  an  instru- 
ment posterior  to  the  contract 
of  partnership,  it  is  revokable 
in  the  same  manner  as  a  simple 
mandate.— C.  N.  1856. 

1850.  When  several  of  the 
partners  are  charged  with  the 
management  of  the  business  of 
the  partnership  generally,  and 
without  a  provision  that  one  of 
them  shall  not  act  without  the 
others,  each  of  them  may  act 
separately  ;  but  if  there  be  such 
a  provision,  one  of  them  cannot 
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n  the  absence  of  the  others, 
ougb  it  be  impossible  for 
latter  to  join  in  the  act.— 
'.1857,1858. 

151.  If  there  be  no  special 
llation  as  to  the  manage- 
t  of  the  business  of  the 
nership,  the  following  rules 

The  partners  are  presumed 
ave  mutual);  given  to  each 
tr  a  mandate  for  the  man- 
nent,  and  whatever  is  done 
ne  of  them  binds  the  others; 
ng  the  right  of  the  Utter, 
itfier  or  separately,  to  object 
any  act  before  it  is  coo- 
led; 


igs  bt 


Each  partner  may  use  the 

i   belonging   to  the   part- 
— vided    he     apply 

;ined  use,  and  that  he  do 
use  them  against  the 
Test  of  the  partnership,  or 
.  manner  to  prevent  his  co- 
tuers  from  making  use  of 
in  according  to  their  right  ; 
Each  partner  may  compel 
co-partners  to  bear  with 
i  the  expenses  which  are 
essary  for  the  preservation 
of  the  property  of  the  partner- 

4.  One  of  the  partners  cannot 
make  alterations  in  the  Im- 
moveable property  of  the  part- 
nership without  the  consent  ot 
the  others,  although  be  should 
establish  that  such  alterations 
are  advantageous. -C.  N.  1859, 

1  851;.  A  partner  who  has  no 
right  of  management  cannot 
alienate  or  otherwise  dispose  of 
anything  which  belongs  to  the 
partnership  ;  saving  the  rights 
of  third  persons  as  hereinafter 
declared.— C.  N.  1800. 

1853.  Each  partner  may, 
without  the  consent  of  his  co- 
partners, associate  with  him- 
self a  third  person  in  the  share 


has  in  the  partnership.     He 
mot    without   such  consent 

associate  him   In  the  partner- 
ship. -C.  N.  1801. 

CHAPTER  THIRD. 

OP  THE   OBLIGATIONS   OP   PART- 


1854.  Partners  are  not 
jointly  and  severally  liable  for 
the  debts  of  the  partnership. 
They  are  liable  to  the  creditor 
in  equal  shares,  although  their 
shares  in  the  partnership  may 
be  unequal. 

This  article  does  not  apply 
in  commercial  partnerships.— 
C.   N.    1892,  1863;    C.  C.    1106, 


1873. 

1855.  A    stipulation    that 

(lit'  obligation  i-^  contracted  for 
the  ijttrtiii'rship  biarts  only  the 
partner  contracting  when  he 
acts  without  the  authority, 
express  or  implied,  of  his  co- 
partners ;  unless  the  partner- 
ship is  benefited  b;  his  act,  in 
which  case  all  the  partners  are 
bound.- C.  N.  1884. 

1856.  The  liabilities  of  part- 
ners for  the  acts  of  each  other 
are  subject  to  the  rules  con- 
h.im.-d  in  lb.'  title  Of  Mandate, 
when  not  regulated  by  any 
article  of  this  title. 


CHAPTER  FOURTH. 


1857.        Partnerships      are 

either  universal  or  particular; 
They  arc  also  either  civil  or 
commercial. — C.  N.  1835. 
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SECTION  I. 

Of  Universal  Partnerships, 

1808.  Universal  partnership 
may  be  either  of  all  the  pro- 
perty or  of  all  the  gains  of  the 
partners.—  C.  N.  1836. 

I860.  In  universal  partner- 
ship of  property,  all  the  pro- 
perty of  the  partners,  moveable 
and  immoveable,  and  all  their 
gains,  as  well  present  as  future, 
are  put  in  common.— C.  N. 
1837. 

1860.  Parties  contracting  a 
universal  partnership  are  pre- 
sumed to  intend  only  a  partner- 
ship of  gains,  unless  the  con- 
trary is  expressly  stipulated.— 
C.  N.  1830. 

1861.  In   a  universal   part- 
nership of  gains  is  included  all 
that   the  partners  acquire   by 
their     industry   in     whatever 
employment  they  are  engaged 
during  the  continuance  of  the 
partnership.      The      moveable 
property      and      the      enjoy- 
ment of  the  immoveables  pos- 
sessed by  the  partneis  at  the 
date  of  the  contract  are  also 
included  ;  but  the  immoveables 
themselves  are  not  included.— 
C.  N.  1838. 

SECTION  II. 


Of  Particular  Partnerships. 


Particular  partner- 
ships are  those  which  apply 
only  to  certain  determinate  ob- 
jects* A  partnership  contracted 
for  a  single  enterprise  or  for  the 
exercise  of  any  art  or  profession 
is  also  a  particular  partnership. 

~    N.  1811, 1842. 


SECTION  III. 

Of  Commercial  Partnerships, 

1868.  Commercial  partner- 
ships are  those  which  are  con- 
tracted for  carrying  on  any 
trade,  manufacture  or  other 
business  of  a  commercial  na- 
ture, whether  general  or  limited 
to  a  special  branch  or  adven- 
ture. All  other  partnerships 
are  civil  partnerships. 

1864.-  Commercial  partner- 
ships are  divided  into : 

1.  General  partnerships ; 

2.  Anonymous  partnerships ; 

3.  Partnerships  en  comman- 
dite, or  limited  partnerships ; 

4.  Joint  stock  companies. 
They   are  governed    by   the 

rules  common  to  other  partner- 
ships, when  these  are  not  incon- 
sistent with  the  rules  contained 
in  this  section,  and  with  the 
laws  and  usages  specially  ap- 
plicable in  commercial  matters. 
-C.  N.  1873 ;  C.  C.  1854. 

§  1.— Of  General  Partnerships, 

1865.  General  partnerships 
are  those  contracted  for  the  pur- 
pose of  carrying  on  business 
under  a  collective  name  or  firm 
consisting  ordinarily  of  the 
names  of  the  partners  or  of  one 
or  more  of  them,  all  of  whom 
are  jointly  and  severally  liable 
for  the  obligations  of  the  part- 
nership. 

1866.  The  partners  may 
make  such  stipulations  among 
themselves  con  erning  their 
respective  powers  in  the  man- 
agement of  the  partnership 
business  as  they  see  fit,  but  witn 
respect  to  third,  persons  dealing 
with  them  in  good  faith,  each 

Eartner  has  an  implied  power  to 
ind  the  partnership  for  all  ob- 
ligations contracted  in  its  name 
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and   in   its  general  course  of 
dealing  and  business. 

1867.  The  partners  are  liable 
for  obligations  contracted  by 
one  of  them,  in  his  own  name, 
only  when  the  obligation  is  for 
objects  which  are  in  the  usual 
course  of  dealing  and  business 
of  the  partnership,  or  are  ap- 
plied to  its  use. 

1868.  Dormant  or  unknown 
partners  are,  during  the  con- 
tinuance of  the  partnership, 
subject  to  the  same  liabilities 
toward  third  persons  as  ordi- 
nary partners  under  a  collective 
name.— C.  C.  1900, 8.  5. 

I860.  Nominal  partners,  and 
persons  who  give  reasonable 
cause  for  the  belief  that  they 
are  partners,  although  not  so  in 
fact,  are  liable  as  such  to  third 
parties  dealing  in  good  faith 
under  that  belief.— C.  C.  1730. 

§  2.— Of  Anonymous  Partner- 
ships, 

1870.  In  partnerships  hav- 
ing no  name  or  firm,  whether 
they  are  general  or  confined  to 
a  single  object  or  adventure,  the 

f>artners  are  subject  to  the  same 
iabilities  in  favor  of  third  per- 
sons as  in  ordinary  partnerships 
under  a  collective  name. 

%  3. — Of  Partnerships  en  com- 
mandite or  Limited  Partner- 
ships. 

1871.  Partnerships  en  com- 
mandite, or  limited  partner- 
ships, for  the  transaction  of  any 
mercantile,  mechanical,  or 
manufacturing  business,  other 
than  the  business  of  banking 
and  of  insurance,  may  be  form- 
ed under  the  statute  intituled  : 
An  Act  Respecting  Limited 
Partnerships.1 

1872.  Such  partnerships  con- 

"Tide  R.S.Q.  5640. 


sist  of  one  or  more  persons  call- 
ed general  partners,  and  of  one 
or  more  persons  who  contribute 
in  cash  payments  a  specific  sum 
or  capital  to  the  common  stock 
and  who  are  called  special  part- 
ners. 

1873.  The  general  partners 
are  jointly  and  severally  respon- 
sible in  the  same  manner  as  or- 
dinary partners  under  a  collec- 
tive name ;  but  special  partners 
are  not  liable  for  the  debts  of 
the  partnership  beyond  the 
amount  contributed  by  them  to 
the  capital. 

1874.  The  general  partners 
only  can  be  authorized  to  trans- 
act business  and  sign  for  the 
partnership,  and  to  bind  the 
same. 

1875.  Persons  contracting 
limited  partnerships  are  bound 
to  make  and  severally  sign  a 
certificate  containing : 

1.  The  name  or  firm  of  the 
partnership ; 

2.  The  general  nature  of  the 
business  to  be  carried  on ; 

3.  The  names  of  all  the  gen- 
eral and  special  partners,  dis- 
tinguishing which  are  general 
ana  which  special,  and  their 
usual  place  of  residence  ; 

4.  The  amount  of  capital 
stock  contributed  by  each  spe- 
cial partner ; 

5.  The  period  at  which  the 
partnership  commences  and 
that  of  its  termination. 

Such  certificate  is  to  be  made, 
filed  and  recorded  in  the  form 
and  manner  prescribed  in  the 
statute  specified  in  article  1871. 

1876.  The  partnership  is  not 
deemed  to  be  formed  until  the 
certificate  is  made,  filed  and  re- 
corded, as  indicated  in  the  last 
preceding  article. 

1877.  If  any  false  statement 
be  made  in  the  certificate,  all 
the  persons  interested  in  the 
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partnership  are  liable  for  its  ob- 
ligations. In  the  same  manner 
as  ordinary  partners  under  a 
collective  name. 

1878.  In  case  of  any  renewal 
or  continuance  of  the  partner- 
ship beyond  the  time  originally 
fixed  for  its  duration,  a  certifi- 
cate thereof  mast  be  made, 
filed  and  recorded  in  the  man- 
ner required  for  the  original 
formation.  Any  partnership 
otherwise  renewed  or  con- 
tinued is  deemed  a  general 
partnership. 

187 O.   Every    alteration   in 
the  name  of  the  general  part- 
ners, in  the  nature  of  the  busi- 
ness, or  in  the  capital  or  shares, 
or  in  any  matter,  other  than 
the  name  of  the  special  part- 
ners, specified  in  the  original 
certificate,  is  deemed  a  dissolu- 
tion of  the  partnership  ;  and  if 
it  be  carried  on  after  such  alter- 
ation, it  is  deemed  a  general 
partnership,  unless  renewed  as 
a  limited   partnership   in    the 
manner  provided   in   the   last 
preceding  article.— C.C.  1892,  s.9. 
1880.    The  business  of  the 
partnership  is  to  be  conducted 
under  a  partnership   name  or 
firm,  in  which  the  name  of  the 
general  partners  only,  or  of  one 
or  more  of  them,  is  used  ;  and 
if  the  name  of  a  special  part- 
ner be  used  in  the  firm  with 
his    privity,    he  is   deemed   a 
general  partner. 

1881.  Suits  in  relation  to 
the  business  of  the  partnership 
may  be  brought  ana  conducted 
by  and  against  the  general 
partner*,  in  the  same  manner 
as  if  there  were  no  special  part- 
ners. 

1882.  No  part  of  the  sum 
which  any  special  partner  has 
contributed  to  the  capital  stock 
can.  be  withdrawn  by  him  or 
paid   or  transferred  to  him  in 


the  form  of  dividends,  profits 
or  otherwise,  during  the  con- 
tinuance of  the  partnership ; 
but  he  may  annually  receive 
lawful  interest  on  the  sum  so 
contributed  by  him,  if  the  pay- 
ment of  such  interest  do  not 
reduce  the  original  amount  of 
the  capital  and  he  may  also 
receive  his  portion  of  the 
profits. 

1883.  If  by  the  payment  of 
interest  or  supposed  profits  the 
original  capital  be  reduced,  the 
partner  receiving  the  same  is 
bound  to  restore  the  amount 
necessary  to  make  good  his 
share  of  the  deficient  capital 
with  interest. 

1884.  A  special  partner 
may,  from  time  to  time,  ex- 
amine into  the  state  and  pro- 
gress of  the  affairs  of  the  part- 
nership, and  may  advise  as  to 
its  management ;  but  he  can- 
not transact  any  business  on 
account  of  the  partnership,  nor 
be  employed  by  it  as  agent, 
attorney  or  otherwise.  If  he 
act  in  contravention  of  the  pro- 
visions of  this  article,  he  is 
deemed  a  general  partner. 

1885.  The  general  partners 
are  liable  to  account  to  each 
other  and  to  the  special  part- 
ners for  the  management  of  the 
business  of  the  partnership,  in 
the  same  manner  as  ordinary 
partners  under  a  collective 
name. 

1886  In  case  of  the  insol- 
vency or  bankruptcy  of  the 
partnership,  no  special  part- 
ner is  allowed,  under  any  cir- 
cumstances, to  claim  as  a 
creditor,  until  the  claims  of 
all  the  other  creditors  of  the 
partnership  have  been  satis- 
fied. 

1887.  No  dissolution  of  the 
partnership  by  the  acts  of  the 
parties   can    take    place    pre- 
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viously  to  the  time  specified  in 
the  certificate  of  its  formation, 
or  the  certificate  of  its  renewal, 
until  notice  of  such  dissolution 
has  been  filed  and  published  in 
the  manner  provided  in  the  act 
specified  in  article  1871. 

1888.  Partnerships  for  the 
business  of  banking  are  regu- 
lated by  special  acts  of  incor- 
poration, and  by  the  federal  act 
respecting  banks  and  banking. 
— K.  S.  Q.,  6241 ;  R.  S.  C,  c. 
120 ;  C.  C.  367. 

§  4.— Of Joint  Stock  Companies. 

1889.  Joint  stock  companies 
are  formed  either  under  the 
authority  of  a  royal  charter,  or 
of  an  act  of  the  legislature, 
and  are  governed  by  its  provi- 
sions ;  or  they  are  formed  with- 
out such  authority,  and,  in  the 
latter  case,  are  subject  to  the 
same  general  rules  as  partner- 
ships under  a  collective  name. 
— C.C.  353,  371,  373a,  1892,  s.  10. 

18QO.  The  names  of  the  part- 
ners or  stockholders  do  not 
appear     in     joint-stock    com- 

Sanies,  which  are  generally 
nown  under  an  appellation  in- 
dicating the  object  of  their 
formation.  The  business  is 
carried  on  by  directors  or  other 
mandataries,  who  are  appoint- 
ed from  time  to  time,  according 
to  the  rules  established  for  the 
governance  of  such  companies 
respectively. 

1891.  Any  seven  or  more 
persons  may  in  like  manner 
associate  themselves  together 
for  the  purpose  of  carrying  on 
any  labor,  trade,  or  business, 
except  the  working  of  mines, 
minerals,  or  quarries,  and  the 
business  of  banking  or  insur- 
ance, in  conformity  with  the 
provisions  of  the  act  of  1865,  in- 
tituled An  act  to  authorize  the 


formation  of  companies  or  co- 
operative associations  for  the 
purpose  of  carrying  on,  in  com- 
mon, any  trade  or  business. 

The  formation  and  govern- 
ance of  joint-stock  companies 
and  corporations  for  particular 
objects  are  provided  for  by 
special  statutes. 

CHAPTER  FIFTH. 

OF  THE  DISSOLUTION  OF    PART- 
NERSHIP. 

1892.  Partnership  is  dis- 
solved : — 

1.  By  the  efflux  of  time  ; 

2.  By  the  extinction  or  loss  of 
the  partnership  property ; 

3.  By  the  accomplishment  of 
the  business  for  which  it  was 
contracted ; 

4.  By  bankruptcy  ; 

5.  By  the  death  of  one  of  the 
partners  ; 

6.  By  the  civil  death,  or  inter- 
diction, or  bankruptcy,  of  one 
of  the  partners  ; 

7.  By  the  will  of  one  or  more 
of  the  partners  not  to  continue 
the  partnership,  according  to 
articles  1895  and  1896 ; 

8.  By  the  business  of  the  part- 
nership becoming  impossible  or 
unlawful. 

Limited  partnerships  are  also 
determined  by  the  causes  de- 
clared in  article  1879,  to  which 
article  the  causes  of  dissolution 
declared  in  the  above  para- 
graphs 5  and  6  are  subjected. 

The  causes  of  dissolution  de- 
clared in  paragraphs  5, 6, 7  do  not 
apply  to  joint  stock  companies 
formed  Under  the  authority  of  a 
royal  charter  or  of  an  act  of  the 
legislature. — C.  N.  1865. 

Commercial  partnerships  are 
also  terminated  by  judgment 
maintaining,  at  the  instance  of 
a  creditor  of  one  of  the  partners, 
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the  seizure  of  such  partner's 
share  in  the  stock  of  partner- 
ship, or  at  the  instance  of  one  of 
the  partners  after  such  seizure. 
-W  V.,  c  50,  sec.  32 ;  C.  C.  P. 
808. 

1893.  When  one  of  the  part- 
ners has  promised  to  put  in 
common  the  property  in  a  thing, 
the  loss  of  such  thing  before 
the  contribution  of  it  has  been 
made,  dissolves  the  partnership 
with  respect  to  all  the  partners. 

The  partnership  is  equally 
dissolved  by  the  loss  of  the 
thing  when  only  the  enjoyment 
of  it  is  put  in  common,  and  the 
property  of  the  thing  remains 
with  the  partner. 

But  the  partnership  is  not 
dissolved  by  the  loss  of  the 
thing  of  which  the  property  has 
already  been  brought  into  the 
partnership ;  unless  such  thing 
constitutes  the  whole  capital 
stock  of  the  partnership  or  is  so 
important  a  part  of  it  that  the 
business  of  the  partnership 
cannot  be  carried  on  without  it. 
— C.  N.  1867. 

1894.  It  may  be  stipulated 
that  in  case  of  the  death  of  one 
of  the  partners,  the  partnership 
shall  continue  with  nis  legal  re- 
presentative, or  only  between 
tbe  surviving  partners.    In  the 
latter  case,  the  representative 
of  the  deceased  partner  is  en- 
titled to  a  division  of  the  part- 
nership property,  only  as  it  ex- 
ists at  the  time  of  the  partner's 
death.     He   cannot   claim  the 
benefit  of  any  transaction  sub- 
sequent  thereto,    unless    such 
transaction  is  a  necessary  con- 
sequence of  something  done  be- 
fore the  death  occurred.— C.  N. 
1868. 

1895.  Those  partnerships 
only  which  are  not  limited  as  to 
duration  can  be  dissolved  at  the 
^vill  of  anv  one  of  the  partners, 


by  a  notice  to  all  the  others  of 


I 


his  renunciation.  Such  renun- 
ciation must  be  in  good  faith, 
and  not  made  at  a  time  unfav- 
orable for  the  partnership.— 
C.  N.  1880 ;  C.  G.  1833. 

1896.  The  dissolution  of  a 
partnetship  limited  as  to  dura- 
tion, may  be  demanded  by  one 
of  the  partners  before  the  ex- 
piration of  the  stipulated  term, 
upon  just  cause  shown,  or  when 
another  partner  fails  to  fulfil 
his  engagement,  or  is  guilty  of 
gross  misconduct,  or  from  habi- 
tual infirmity  or  physical  im- 
possibility is  unable  to  attend 
to  tbe  business  of  the  partner- 
ship, or  when  his  condition  and 
status  are  essentially  changed, 
and  in  other  cases  of  a  like 
nature.— C.  N.  1871 ;  C.  C.  1841. 

1896a.  If  a  partnership  be 
dissolved  or  a  judicial  demand 
be  made  for  such  dissolution, 
the  court  or  the  judge,  upon  the 
demand  of  one  of  the  partners, 
after  notice  given  to  the  others, 
has  power  to  appoint  one  or 
more  liquidators. 

The  liquidators  so  appointed 
must  be  sworn  to  well  and 
faithfully  perform  the  duties  of 
their  office. 

They  immediately  give  notice 
of  their  appointment  by  an  ad- 
vertisement to  that  effect 
published  in  the  Quebec  Offi- 
cial Gazette,  and  in  two 
newspapers,  one  in  the  French 
and  the  other  in  the  English 
language,  published  at  the  place 
of  business  of  the  partnership 
or  at  the  nearest  place,  and  in 
such  other  manner  as  the  court 
or  judge  may  prescribe. 

They  become  pleno  jure 
seized  of  the  assets  of  the  part- 
nership for  the  purposes  of  the 
liquidation ;  they  furnish  tbe 
security  prescribed  by  the  court 
or  judge,  and  are  in  all  respects 
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subject  to  the  summary  juris- 
diction of  such  court  or  judge. 

They  possess  all  the  powers 
and  are  subjected  to  all  the  ob- 
ligations of  judicial  sequestra- 
tors, with  the  exception  of  the 
putting  into  possession,  which 
Is  done  without  the  intermedi- 
ary of  a  bailiff. 

Acts,  exceeding  those  of  ad- 
ministration, cannot  be  per- 
formed by  the  liquidators  with- 
out the  consent  of  all  the  part- 
ners, and  in  default  of  such  con- 
sent, only  with  the  approval  of 
the  court  or  judge,  after  pre- 
vious notice  to  the  members  of 
the  partnership. 

The  remuneration  of  the  liqui- 
dators is  fixed  by  the  court  or 
judge. 

Proceedings  respecting  the 
appointment  of  liquidators  and 
the  performance  of  the  duties 
of  their  office  are  summary. 

Provisional  execution  takes 
place  notwithstanding  the  ap- 
peal, saving  the  right  of  the 
court  to  which  the  cause  is 
taken  in  appeal  to  summarily 
suspend  such  execution. 

Two  judges  of  the  court  seized 
of  the  appeal  may  also  give  such 
order  for  suspension  after  no- 
tice to  the  adverse  party.— 
R.  S.  Q.  5822. 

CHAPTER  SIXTH. 

OF    THE    EFFECTS    OF    DISSOLU- 
TION. 

1897.  The  mandate  and 
powers  of  the  partners  to  act 
for  the  partnership  cease  with 
its  dissolution,  except  for  such 
acts  as  are  a  necessary  conse- 
quence of  business  already  be- 
gun ;  nevertheless  whatever  is 
done  in  the  usual  course  of  deal- 
ing and  business  of  the  part- 
nership, by  a  partner  acting  in 
goocl  fyith  and  in  ignorance  of 


the  dissolution,  binds  the  other 
partners,  in  the  same  manner 
as  if  the  partnership  still  sub- 
sisted. 

1898.  Upon  the  dissolution 
of  the  partnership,  each  part- 
ner or  fiis  legal  representative 
may  demand  of  his  copartners 
an  account  and  partition  of  the 
property  of  the  partnership; 
sucn  partition  to  be  made  ac- 
cording to  the  rules  relating  to 
the  partition  of  successions,  in 
so  far  as  they  can  be  made  to 
apply. 

Nevertheless,  in  commercial 
partnerships  these  rules  are  to 
be  applied  only  when  they  are 
consistent  witn  the  laws  and 
usages  specially  applicable  in 
commercial  matters.  —  C.  N. 
1872;  C.  C.  689  et  s. ;  C.  C.  P. 
1037  et  s. 

1899.  The  property  of  the 
partnership  is  to  be  applied  to 
the  payment  of  the  creditors  of 
the  firm,  in  preference  to  the 
separate  creditors  of  any  part- 
ner ;  and  in  case  such  property 
be  found  insufficient  for  the 
purpose,  the  private  property  of 
the  partners,  or  of  any  one  of 
them  is  also  to  be  applied  to 
the  payment  of  the  debts  of  the 
partnership  ;  but  only  after  the 
payment  out  of  it,  of  the  sepa- 
rate creditors  of  such  partners 
or  partner  respectively. — C.  0. 
1991. 

1900.  The  dissolution  of  a 
partnership  by  the  terms  of  the 
contract,  of  the  voluntary  act 
of  the  partners,  or  by  the  ex- 
piration of  time  or  by  the  death 
or  retirement  otherwise  of  a 
partner,  does  not  affect  the 
rights  of  third  persons  dealing 
afterwards  with  any  of  the  part- 
ners on  account  of  the  partner- 
ship firm  ;  except  in  the  cases 
following : 

1,  When  notice  is  given  as  re- 
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?uired  by  law  or  the  usage  of 
rede; 

2.  When  the  partnership  is 
limited  to  a  particular  enter- 
prise or  adventure  which  is 
terminated  before  the  transac- 
tion takes  place ; 

3.  When  the  transaction  is 
not  within  the  usual  course  of 
dealingand  business  of  the  part- 
nership ; 


4.  When  the  transaction  is  In 
bad  faith  or  illegal,  or  otherwise 
void  ; 

5.  When  the  partner  sought 
to  be  charged  is  a  dormant  or 
unknown  partner,  to  whom  no 
credit  is  actually  given,  and 
who  has  retirea  before  the 
transaction  takes  place. 


TITLE    TWELFTH. 

OF   LIFE-KENTS. 


CHAPTER  FIRST. 

GENERA!,  PROVISIONS. 

lOOl.  Life-rents  may  be  con- 
stituted for  valuable  consider- 
ation ;  or  gratuitously,  by  gift 
or  wilL— C\  N.  1968,  1969;  C.  C. 
472. 

1902.  The  rent  may  be  upon 
the  life  of  the  person  who  con- 
stitutes it,  or  who  receives  it, 
or  upon  the  life  of  a  third  per- 
son who  has  no  right  to  the  en- 
joyment of  it.  -C.  N.  1971. 

1903.  It  maybe  constituted 
upon  one  life  or  upon  several 
lives. 

But  if  it  be  for  more  than 
ninety-nine  years  or  three  suc- 
cessive lives,  and  affect  real 
estate,  it  becomes  extinct  there- 
after as  provided  in  article  390. 
— C.  N.  1972. 

1904. — It  maybe  constituted 
for  the  benefit  of  a  person  other 
than  the  one  who  gives  the  con- 
sideration.—C.  N.  1973. 

1  ©05.  A  life-rent  constituted 
upon  the  life  of  a  person  who  is 
dead  at  the  time  of  the  contract 


produces  no  effect,  and  the  con- 
sideration paid  for  it  may  be 
recovered  back.— C.  N.  1974. 

1006.  The  rule  declared  In 
the  last  precedingarticle  applies 
equally  when  the  person  upon 
whose  life  the  rent  is  consti- 
tuted is,  without  the  knowledge 
of  the  parties,  dangerously  ill  of 
a  malady  or  which  he  dies 
within  twenty  days  after  the 
date  of  the  contract.  —  C.  N. 
1975. 

CHAPTER  SECOND. 

OF    THE    EFFECTS  OF    THE 
CONTRACT. 

1007.  Non-payment  of  ar- 
rears of  a  life-rent  is  not  a  cause 
for  recovering  back  the  money 
or  other  consideration  given  for 
its  constitution. — C.  N.  1978. 

1 008.  The  creditor  of  a  life- 
rent secured  by  the  privilege 
and  hypothec  of  a  vendor  upon 
immoveable  property,  after- 
wards seized  to  be  sold  under 
execution,  has  a  right  to  de- 
mand that  the  property  shall  be 
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sold  subject  to  the  life-rent  as  a 
charge  upon  it-C.  C.  1593  ets.; 
C.  C.  P.  724. 

lOOO.  The  debtor  of  the  rent 
cannot  free  himself  from  the 
payment  of  it  by  offering  to 
reimburse  the  capital  and  re- 
nouncing all*  claim  to  receive 
back  the  payments  made. 

lOlO.  The  rent  is  due  only 
for  the  number  of  days  that  the 
person  upon  whose  life  it  is  con- 
stituted lives ;  unless  it  is  made 

fflfflc. cn*gdvance- - c-  N- 

1911.  A  stipulation  that  the 

life-rent   cannot   be   seized    or 

taken  in  execution  is  without 

effect,  unless  it  is  constituted 

J>y   a  gratuitous  title. —C.  N. 
1981. 

1912.  The  obligation  to  pay 
a  life-rent  is  not  extinguished 
by  the  civil  death  of  the  person 
upon  whose  life  it  is  constituted. 
It  continues  during  his  natural 
life.— (  .  N.  1982. 

1913.  The  creditor  of  a  life- 
rent on  demanding  payment  of 
"must  establish  the  existence 
of  the  person  on  whose  life  it  is 
constituted,  up  to  the  time  for 

— rv  iQC2'rrears  are  claimed. 

1914.  When  an  immoveable 
hypothecated  for  the  payment 
of  a  liferent  is  sold  by  a  forced 
sale  or  other  proceeding  having 
the  same  effect,  or  by  a  volun- 


tary sale  followed  by  confirma- 
tion of  title,  the  posterior  cred- 
itors are  entitled  to  receive  the 
proceeds  of  the  sale  on  giving 
sufficient  security  for  the  con- 
tinued payment  of  the  rent,  and 
in  default  of  such  security  being 
given,  the  creditor  of  the  rent  is 
collocated,  according  to  the 
order  of  his  hypothec,  for  a  sum 
equal  to  the  value  of  the  rent  at 
the  time  of  collocation.— C.  C. 
394  ;  C.  C.  P.  803. 

1915.  The  value  of  a  life- 
rent is  estimated  at  the  sum 
which,  at  the  time  of  colloca- 
tion, would  be  sufficient  to  pur- 
chase from  a  life  assurance 
company  a  life-annuity  of  like 
amount. 

1916.  If  the  price  of  the  im- 
moveable be  less  than  the  esti- 
mated value  of  the  life-rent  the 
creditor  of  it  is  entitled  to  re- 
ceive such  price  according  to 
the  order  of  his  hypothec,  or 
security  from  the  posterior 
creditors  for  the  payment  of  the 
rent  until  the  price  received  by 
them  and  the  interest  is  ex- 
hausted by  such  payments. 

1917.  The  estimation  of  the 
life-rent  and  its  payment,  in  all 
cases  in  which  the  creditor  is 
entitled  to  claim  the  value  of  it, 
are  subject  to  the  rules  con- 
tained in  the  foregoing  articles 
in  so  far  as  they  can  be  made  to 
apply. 


TITLE    THIETEENTH. 

OF  TRANSACTION. 


1918.  Transaction  is  a  con- 
tract by  which  the  parties  ter- 
minate a  lawsuit  already  begun, 
or  prevent  future  litigation  by 


means  of  concessions  or  reser- 
vations made  by  one  or  both  of 
them.-C.  N.  2044. 
1919,     Tljose  persons    only 
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can  enter  into  the  contract  of 
transaction  who  have  legal 
capacity  to  dispose  of  the  things 
which  are  the  object  of  it.— 
C.  N.  2046;  C.  C.  3OT. 

1920.  Transaction  has  be- 
tween the  parties  to  it  the  au- 
thority of  a  final  judgment, 
(re8Jvdicata).—C.  N.  2052 ;  C.  C. 
1241. 

1921.  Error  of  law  is  not 
a  cause  for  annulling  transac- 
tion. With  this  exception,  it 
may  be  annulled  for  tne  same 
causes  as  contracts  generally  ; 
subject  nevertheless  to  the 
provisions  of  the  articles  follow- 
ing.- C.  N.  2053. 

1922.  Transaction  may  also 
be  annulled  when  it  is  made  in 
execution  of  a  title  which  is 
null,  unless  the  parties  have 
expressly  referred  to  and  cov- 
ered the  nullity.-  C.  N.  2054. 

1923.  Transaction  upon  a 
writing  which  has  since  been 
found  to  be  false,  is  altogether 
null— C.  N.  2055. 


1924.  Transaction  upon  a 
suit  terminated  by  a  judgment 
having  the  authority  of  a  final 
judgment,  and  not  known  U> 
either  of  the  parties,  is  null. 
But  if  the  judgment  be  appeal- 
able the  transaction  is  valid. — 
C.  N.  2056. 

1925.  When  parties  have 
transacted  generally  upon  all 
the  matters  Detween  them,  the 
subsequent  discovery  of  docu- 
ments of  which  they  were  then 
in  ignorance  does  not  furnish  a 
cause  for  annulling  the  trans- 
action ;  unless  such  documents 
have  been  kept  back  by  one  of 
the  parties. 

But  transaction  is  null  when 
it  relates  only  to  an  object  re- 
specting which  the  newly  dis- 
covered documents  prove  ^hat 
one  of  the  parties  had  no  right 
whatever.— C.  N.  2057. 

1926.  Errors  of  calculation 
in  transaction  may  be  reformed. 
-C.  N.  2058. 


TITLE     FOURTEENTH 


OF  GAMING  CONTRACTS  AND  BETS. 


1927.  There  is  no  right  of 
action  for  the  recovery  of 
money  or  any  other  thing 
claimed  under  a  gaming  con- 
tract or  a  bet.  But  if  the 
money  or  thing  have  been  paid 
by  the  losing  partv  he  cannot 
recover  it  back,  unless  fraud  be 

? roved.— C.  N.  1965,  1967;  C.  C. 
140. 

1928.  The  denial  of  the  right 
of   action  declared  in  the  pre- 


ceding article  is  subject  to 
exception  in  favor  of  exercises 
for  promoting  skill  in  the  use  of 
arms,  and  of  horse  and  foot 
races,  and  other  lawful  games 
which  require  bodily  activity  or 
address. 

Nevertheless  the  court  may 
in  its  discretion  reject  the 
action  when  the  sum  demanded 
appears  to  be  excessive. — C.  N. 
1966. 


246 


TITLE      FIFTEENTH 


OF    SURETYSHIP. 


CHAPTER  FIRST. 

OF  THE  NATURE,  DIVISION,  AND 
EXTENT  OF  SURETYSHIP. 

1929.  Suretyship  is  the  act 
by  which  a  person  engages  to 
fulfil  the  obligation  of  another 
in  case  of  its  non-fulfilment  by 
the  latter. 

The  person  who  contracts 
this  engagement  is  called 
surety. 

1930.  Suretyship  is  either 
conventional,  legal,  or  judicial. 
The  first  is  the  result  of  agree- 
ment between  the  parties,  the 
second  is  required  py  law,  and 
the  third  is  ordered  by  judicial 
authority. 

1931.  The  surety  is  not 
bound  to  fulfil  the  obligation  of 
the  debtor  unless  the  latter 
fails  to  do  so.— C.  N.  2011. 

1932.  Suretyship  can  only 
be  for  the  fulfilment  of  a  valid 
obligation. 

It  may  however  be  for  the 
fulfilment  of  an  obligation 
which  is  purely  natural  or  from 
which  the  principal  debtor  may 
free  himself  by  means  of  an 
exception  which  is  purely  per- 
sonal to  himself ;  for  example, 
in  the  case  of  minority. — C.  N . 
2012  ;  C.  C.  1958. 

1933.  Suretyship  cannot  be 
contracted  for  a  greater  sum 
nor  under  more  onerous  con- 
ditions than  the  principal  obli- 
gation. 

It  may  be  contracted  for  a 
part  only  of  the  debt  or  under 
conditions  less  onerous. 


The  suretyship  which  exceeds 
the  debt,  or  is  contracted  under 
more  onerous  conditions,  is  not 
null ;  it  is  only  reducible  to  the 
measure  of  the  principal  obli- 
gation.—C.  N.  2013. 

1934.  A  person  may  become 
surety  without  the  request  and 
even  without  the  knowledge  of 
the  party  for  whom  he  binds 
himself. 

A  person  may  become  surety 
not  only  of  the  principal  debtor 
but  even  of  the  surety  of  such 
debtor.-C.  N.  2015. 

1935.  Suretyship  is  not  pre- 
sumed ;  it  must  be  expressed, 
and  cannot  be  extended  bevond 
the  limits  within  which  it  is 
contracted.— C.  N.  2015;  C.  C- 
1611. 

1936.  Indefinite  suretyship 
extends  to  all  the  accessories  of 
the  principal  obligation,  even 
to  the  costs  of  the  principal 
action,  and  to  all  costs  subse- 
quent to  notice  of  such  action 
given  to  the  surety.-  C.  N.  2016. 

1937.  The  obligations  of  the 
surety  pass  to  his  heirs,  except 
the  liability  to  coercive  im- 
prisonment when  the  obligation 
of  the  surety  was  such  that  he 
would  have  been  subject  to  it. 
— C.  N.  2017 ;  C.  C.  P.  833,  s.  3. 

1938.  The  debtor  who  is 
bound  to  find  a  surety  must 
offer  one  who  has  the  capacity 
of  contracting,  who  has  suffic- 
ient property  in  Lower  Canada 
to  answer  the  obligation,  and 
whose  domicile  is  within  the 
limits  of  Canada.— C.  N.  2018; 
C.  C.  1962 ;  C.  C.  P.  562. 
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1689.  The  solvency  of  a 
surety  is  estimated  only  with 
regard  to  his  real  property; 
except  in  commercial  matters, 
or  when  the  debt  is  small,  and 
in  cases  otherwise  provided  for 
by  some  special  law. 

Litigious  immoveables  are  not 
taken  into  account.— C.  N.  2010; 
C.  C.  P.  661,  010,  010,  1215,  1240. 

1940,  When  the  surety,  in 
conventional  or  judicial  surety- 
ship, becomes  insolvent,  an- 
other must  be  found. 

This  rule  admits  of  exception 
in  the  case  only  in  which  the 
surety  was  solely  given  in 
virtue  of  an  agreement  by 
which  the  creditor  has  required 
that  a  certain  person  should  be 
the  surety.— C.  N.  2020 ;  C.  C.  P. 
1221. 

CHAPTER  SECOND. 

OF  THE  EFFECT  OF  SURETYSHIP 


SECTION  I. 

Of  the  Effect  of  Suretyship 
between  the  Creditor  and  the 
Surety. 

1941.  The  surety  is  liable 
only  upon  the  default  of  the 
debtor,  who  must  previously  be 
discussed,  unless  the  surety  has 
renounced  the  benefit  of  dis- 
cussion, or  has  bound  himself 
jointly  and  severally  with  the 
debtor  in  which  case  his  liabil- 
ity is  governed  by  the  rules 
established  with  respect  to 
joint  and  several  obligations — 
C.  N.  2021 ;  C.  C.  1120,  1064,  1965. 

1942.  The  creditor  is  not 
bound  to  discuss  the  principal 
debtor  unless  the  surety  de- 
mands it  when  he  is  first  sued. 
— C.  N.  2022. 


1948.  The  surety  who  de- 
mands the  discussion  must 
point  out  to  the  creditor  the 
property  of  the  principal  debtor 
and  advance  the  money  neces- 
sary to  obtain  the  discussion. 

He  must  not  indicate  property 
situated  out  of  Lower  Canada, 
nor  litigious  property,  nor  pro- 
perty hypothecated  for  the  debt 
and  no  longer  in  the  hands  of 
the  debtor.— C.  N.  2023 ;  C.  C.  P. 
177,  s.  5, 190. 

1944.  Whenever  the  surety 
has  indicated  property  in  the 
manner  prescribed  by  the  pre- 
ceding article,and  has  advanced 
sufficient  money  for  the  dis- 
cussion, the  creditor  is  to  the 
extent  of  the  value  of  the  pro- 
perty indicated,  responsible  as 
regards  the  surety  for  the  in- 
solvency of  the  principal  debtor 
which  occurs  after  his  default 
to  proceed  against  him.— C.  N. 

1945.  When  several  persons 
become  sureties  of  the  same 
debtor  for  the  same  debt,  each 
of  them  is  bound  for  the  whole 
debt.— C.  N.  2025. 

1946.  Nevertheless,  each  of 
them  may,  unless  he  has  re- 
nounced the  benefit  of  division, 
require  the  creditor  to  divide 
his  action  and  reduce  it  to  the 
share  and  proportion  of  each 
surety. 

If,  at  the  time  that  one  of  the 
sureties  obtained  judgment  of 
division  some  of  them  were  in- 
solvent, such  surety  is  propor- 
tionately liable  for  their  insolv- 
ency ;  but  he  cannot  be  made 
liable  for  insolvencies  happen- 
ing after  the  division.  C.N.  2026. 

1947.  If  the  creditor  have 
himself  voluntarily  divided  his 
action,  he  can  no  longer  recede 
from  such  division,  although  at 
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the  time  some  of  the  sureties 
had  become  insolvent.  — C.  N. 
2027. 

8ECTION  II. 

Of  the  Effect  of  Suretyship  be- 
tween the  Debtor  and  the 
Surety. 

1948.  The  surety,  who  has 
bound  himself  with  the  consent 
of  the  debtor,  may  recover  from 
him  all  that  he  has  paid  for  him 
in  principal,  interest  and  costs, 
together  with  the  costs  incurred 
against  him  and  those  legally 
incurred  by  him  in  notifying 
the  debtor  and  subsequently  to 
such  notification.  He  has  also 
a  claim  for  damages,  if  there  be 
ground  for  it.— C.  N.  2028. 

1949.  The  surety,  who  has 
bound  himself  without  the  con- 
sent of  the  debtor,  has  no  re- 
medy for  what  he  has  paid  be- 
yond what  the  debtor  would 
have  been  obliged  to  pay  had 
the  suretyship  not  been  entered 
into,  saving  the  costs  subse- 
quent to  the  notice  of  payment 
by  the  surety,  which  are  borne 
by  the  debtor. 

The  surety  has  also  his  re- 
course for  such  damages  as  the 
debtor  would  have  been  liable 
for  in  the  absence  of  such 
suretyship. 

1950.  The  surety  who  has 
paid  the  debt  is  subrogated  in 
all  the  rights  which  the  creditor 
had  against  the  debtor.— C.  N. 
2029 ;  C.  C.  1156,  s.  3,  1950. 

195 1 .  When  there  are  several 
principal  debtors  jointly  and 
severally  bound  to  the  same 
obligation,  the  surety  who  has 
become  answerable  for  all  of 
them,  has  his  remedy  against 
each  of  them  for  the  recovery 
of  all  that  he  has  paid.— C.  N. 
2030. 

1952.  The  surety  who  has 


paid  first  has  no  remedy  against 
the   principal  debtor  who  has 

Said  a  second  time  without 
eing  notified  of  the  first  pay- 
ment; saving  his  right  to  re- 
cover back  from  the  creditor. 

When  the  surety  has  paid 
before  being  sued  and  has  not 
notified  the  principal  debtor,  he 
loses  his  remedy  against  such 
debtor  if,  at  the  time  of  the 
payment  the  latter  had  the 
means  of  having  the  debt  de- 
clared extinct ;  saving  his  right 
to  recover  back  from  the  cre- 
ditor.— C.  N.  2031. 

1953.  The  surety  who  has 
bound  himself  with  the  consent 
of  the  debtor  may,  even  before 
paying,  proceed  against  the 
latter  to  be  indemnified  ; 

1.  When  he  is  sued  for  the 
payment ; 

2L  When  the  debtor  becomes 
bankrupt  or  insolvent : 

3.  When  the  debtor  has 
obliged  himself  to  effect  his  dis- 
charge within  a  certain  time  ; 

4.  When  the  debt  becomes 
payable  by  the  expiration  of  the 
stipulated  term,  without  regard 
to  the  delay  given  by  the 
creditor  to  the  debtor  without 
the  consent  of  the  surety  ; 

5.  After  ten  years,  when  the 
term  of  the  principal  obligation 
is  not  fixed,  unless  the  princi- 
pal obligation,  such  as  that  of 
a  tutor,  is  of  a  nature  not  to  be 
discharged  before  a  determinate 
period.— C.  N.  2032  ;  C.  C.  1961. 

1954.  The  rule  contained  in 
the  last  paragraph  of  the  pre- 
ceding article  does  not  apply  to 
sureties  given  by  public  officers, 
or  other  employees,  in  order  to 
secure  the  fulfilment  of  the 
duties  of  their  office ;  such  sure- 
ties have  a  right  at  all  times  to 
free  themselves  from  future 
liability  under  their  suretyship 
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by  giving  sufficient  notice  un- 
less it  has  been  otherwise 
agreed. 

section  ni 

Of  the  Effect  of  Suretyship  be- 
tween Co-sureties. 

1955.  When  several  persons 
become  sureties  for  the  same 
debtor  and  the  same  debt,  the 
surety  who  discharges  the  debt 
has  his  remedy  against  the 
other  sureties,  each  for  an  equal 
share. 

But  he  can  only  exercise  this 
remedy  when  his  payment  has 
been  made  in  one  of  the  cases 
specified  in  article  1863.— C.  N. 
2033. 

CHAPTER  THIRD. 


OF  THE  EXTINCTION  OF  SURETY- 
SHIP. 

1056.  Suretyship  becomes 
extinct  by  the  same  causes  as 
other  obligations.— C.  N.  2034; 
C.  C.  1179,  1186, 1186,  1191,  2228, 
2229. 

1057.  The  confusion  which 
takes  place  in  the  person  of  the 
principal  debtor  or  of  his  surety 
when  one  of  them  becomes  heir 
of  the  other,  does  not  destroy 
the  action  of  the  creditor  against 
the  surety  of  such  surety. — G.N. 
2035. 

1958.  The  surety  may  set 
up  against  the  creditor  all  the 
exceptions  which  belong  to  the 
principal  debtor  and  are  inher- 
ent to  the  debt ;  but  he  cannot 
set  up  exceptions  that  are  purely 
personal  to  the  debtor.— C.  N. 
2038  ;  C.  C.  1932. 

1959.  The  suretyship  is  at 
an  end  when  by  the  act  of  the 


creditor  the  surety  can  no 
longer  be  subrogated  in  the 
rights,  hypothecs  and  privileges 
of  such  creditor.— C.N.  2037. 

1960.  When  the  creditor 
voluntarily  accepts  an  immove- 
able or  any  object  whatever  in 
payment  of  the  principal  debt, 
the  surety  is  discharged, 
though  such  creditor  should 
afterwards  be  evicted  of  it.— 
C.  N.  2038. 

1961.  The  surety  who  has 
become  bound  with  the  consent 
of  the  debtor  i9  not  discharged 
by  the  delay  given  to  such 
debtor  by  the  creditor.  He 
may  in  the  case  of  such  delay 
sue  the  debtor  in  order  to  com- 
pel him  to  pay.— C.  N.  2039; 
C.  C.  1953,  s.  4. 


CHAPTER  FOURTH. 

OF  LEGAL  AND  JUDICIAL 
SURETYSHIP. 

1962.  Whenever  a  person  is 
required  by  law  or  by  order  of 
a  court  to  find  a  surety,  he 
must  conform  to  the  conditions 
prescribed  by  articles  1938, 1939 
and  1940. 

In  the  case  of  judicial  surety- 
ship, the  person  offered  must 
moreover  not  be  exempt  from 
civil  imprisonment.— C.N.  2040 ; 
C.C.  2034 ;  C.C.P.  559  efs.,  883, 
s.  3.  835. 

1963.  When  a  person  can- 
not find  surety  he  may  in  lieu 
thereof  deposit  some  sufficient 
pledge.— C.  N.  2041. 

1964.  A  judicial  surety  can- 
not demand  the  discussion  of 
the  principal  debtor.— C.N.  2042. 

1965.  He  who  is  simply 
surety  of  a  judicial  surety  can- 
not demand  the  discussion  of 
the  principal  debtor  nor  of  the 
surety.— C.  N.  2043. 
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TITLE     SIXTEENTH 

OF  PLEDGE. 


1966.  Pledge  is  a  contract 
by  which  a  thing  is  placed  in 
the  hands  of  a  creditor,  or,  be- 
ing already  in  his  possession,  is 
retained  by  him  with  the 
owner's  consent,  in  security  for  J 
his  debt. 

The  thing  may  be  given 
either  by  the  debtor  or  by  a 
third  person  in  his  behalf. — 
C.  N.  2071,  2077;  C.  C.  1740  et  s. 

1966a.  Articles  1488,  1489 
and  2268  apply  to  the  contract 
of  pledge.— R  S.  Q.  5823. 

CHAPTER  FIRST. 

OF  TfiE  PLEDGE  OF  IMMOVE- 
ABLES. 

1967.  Immoveables  may  be 
pledged  upon  such  terms  and 
conditions  as  may  be  agreed 
upon  between  the  parties.  If 
no  special  agreement  be  made, 
the  fruits  are  imputed  first  in 
payment  of  interest  upon  the 
debt  and  afterwards  upon  the 
principal.  If  no  interest  be 
payable  the  imputation  is  made 
wholly  upon  the  principal . 

The  pledge  of  immoveables  is 
subject  to  the  rules  contained 
in  the  following  chapter,  in  so 
far  as  they  can  be  made  to 
apply. 

CHAPTER  SECOND. 

OF  PAWNING. 

1968.  The  pledging  of  move- 
able property  is  called  pawning. 

1969.  The  pawn  of  a  thing 
gives  to  the  creditor  a  right  to 


be  paid  from  it  by  privilege  and 
preference  before  other  credit- 
ors.-C.  N.  2073  ;  C.  C.  1904,  s.  4, 
2001. 

1 970.  The  privilege  subsists 
only  while  the  thing  pawned 
remains  in  the  hands  of  the 
creditor  or  of  the  person  ap- 
pointed by  the  parties  to  hold 
it.— C  N.  2076  ;  C.  C.  1182. 

1971.  Saving  pawnbrokers, 
no  creditor  can,  in  default  of 
payment  of  the  debt,  dispose  of 
the  thing  given  in  pawn.  He 
may  cause  it  to  be  seized  and 
sold  in  the  usual  course  of  law 
under  the  authority  of  a  com- 
petent count  and  obtain  pay- 
ment by  preference  out  of  the 
proceeds. 

This  provision,  however,  does 
not  apply  to  timber,  which  is 
pledged  under  the  provisions  of 
the  Act,  29  Vic,  en.  19,  nor  to 
banks  as  regards  goods  and 
merchandise  given  in  security 
under  the  provisions  of  the  law 
respecting  banks  and  banking. 

The  creditor  may  also  stipu- 
late that  in  default  of  payment 
he  shall  be  entitled  to  retain 
the  thing.— R.  S.  Q.  6242  ;  R.  S. 
C,  cap.  120  and  128 ;  C.  N.  2078. 

1972.  The  debtor  is  owner 
of  the  thing  pledged  until  it  is 
sold  or  otherwise  disposed  of. 
It  remains  in  the  hands  of  the 
creditor  only  as  a  deposit  to 
secure  his  debt.— C.  N.  2079. 

1973.  The  creditor  is  liable 
for  the  loss  or  deterioration  of 
the  thing  pledged  according  to 
the  rules  established  in  the 
title  Of  Obligations, 

On  the  other  hand,  the  debtor 
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is  obliged  to  repay  to  the  cred- 
itor the  necessary  expenses  in- 
curred by  him  in  the  preserva- 
tion of  the  thing.-C.  N.  2080. 

1974.  If  a  debt  bearing  in- 
terest be  given  in  pledge,  the 
interest  is  imputed  by  the 
creditor  in  payment  of  the  in- 
terest due  to  him. 

If  the  debt  for  the  security 
of  which  the  pledge  is  given  do 
not  bear  interest,  the  imputa- 
tion of  the  interest  of  the  debt 
pledged  is  made  upon  the  capit- 
al of  the  former.— C.  N.  2081. 

1975.  The  debtor  cannot 
claim  the  restitution  of  the 
thing  given  in  pledge,  until  he 
has  wholly  paid  the  debt  in 
principal,  interest  and  costs; 
unless  the  thing  is  abused  by 
the  creditor. 

If  another  debt  be  contracted 
after  the  pledging  of  the  thing 
and  become  due  before  that  for 
which  the  pledge  was  given, 
the  creditor  is  not  obliged  to  re- 
store the  .thing  until  both  debts 
are  paid.— C.  N.  2082. 

1976.  The  pledge  is  indivi- 
sible although  the  debt  be  divi- 
sible. The  neir  of  the  debtor 
who  pays  his  portion  of  the  debt 
cannot  demand  his  portion  of 
the  thing  pledged  while  any 
part  of  the  debt  remains  due. 

Nor  can  the  heir  of  the  credi- 
tor who  receives  his  portion  of 


the  debt  restore  the  thing 
pledged  to  the  injury  of  those 
of  his  co-heirs  who  are  not  paid. 
— C.  N.  2083. 

1977.  The  rights  of  the  cred- 
itor in  the  thing  pledged  to 
him  are  subject  to  those  of  third 
parties  upon  it,  according  to  the 
provisions  contained  in  the  title 
Of  Privileges  and  Hypothecs. 

1978.  The  rules  contained  in 
this  chapter,  are  subject  in  com- 
mercial matters  to  the  laws  and 
usages  of  commerce. 

1979.  The  special  rules  re- 
lating to  the  trade  of  pawn- 
broking  are  contained  in  the 
laws  respecting  pawn-brokers 
and  pawn-broking. 

The  Federal  acts  respecting 
banks  and  banking,  in  so  far  as 
banks  are  concerned,  and  chap- 
ter 54  of  consolidated  statutes  of 
Canada  as  respects  private  per- 
sons, contain  special  provisions 
for  the  transfer  by  endorsement 
of  bills  of  lading,  specifications 
of  timber  and  receipts  given  by 
warehousemen,  millers,  wharf- 
ingers, masters  of  vessels  or 
carriers,  to  incorporated  banks, 
or  to  private  persons,  as  collat- 
eral security,  nnd  for  the  sale 
of  the  merchandise  and  effects 
represented  by  such  instru- 
ments.-R.  S.  Q.  6243  ;  R.  S.  C, 
cap.  120  and  128. 


TITLE     SEVENTEENTH. 

OF  PRIVILEGES  AND  HYPOTHECS. 


CHAPTER  FIRST. 

PRELIMINARY  PROVISIONS. 

1980.  Whoever  incurs  a  per- 
sonal obligation,  renders  liable 


for  his  fulfilment  all  his  prop- 
erty, moveable  and  immoveable, 
present  and  future,  except  such 
property  as  is  specially  declared 
io  be  exempt  from  seizure. — 
C.  N.  2092 ;  C.C.P.  608,  509. 
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1081.  The  property  of  a 
debtor  is  the  common  pledge  of 
his  creditors,  and  where  they 
claim  together  they  share  its 
price  rateably,  unless  there  are 
amongst  them  legal  causes  of 
preference.— C.  N.  20931 

1982.  The  legal  causes  of 
preference  are  privileges  and 
hypothecs.— C.  N.  2094. 

CHAPTER  SECOND. 

OF  PRIVILEGES. 


General  Provisions. 

1983.  A  privilege  is  a  right 
which  a  creditor  nas  of  being 
preferred  to  other  creditors  ac- 
cording to  the  origin  of  his 
claim.  It  results  from  the  law 
and  is  indivisible  of  its  nature, 
— C.  N,  2095. 

1984.  Among  privileged  cred- 
itors preference  is  regulated 
by  the  different  qualities  of  the 
privileges,  or  the  origin  of  the 
claims.— C.  N.  2096. 

1985.  Privileged  claims  of 
equal  rank  are  paid  rateably. — 
C.  N.  2097. 

1 986.  Persons  who  are  sub- 
rogated in  the  rights  of  a  priv- 
ileged creditor  may  exercise 
his  right  of  preference.  Such 
creditor  has  nowever  a  prefer- 
ence, for  any  remainder  due 
him,  over  subrogated  parties  to 
whom  he  has  not  guaranteed 
the  payment  of  the  amount  for 
which  they  have  obtained  sub- 
rogation.—C.  C.  1154  et  s.  2052, 
2127. 

1987.  Persons  who  are  mere- 
ly subrogated  by  law  in  the 
rights  of  one  and  the  same  priv- 
ileged creditor  are  paid  rate- 
ably.—C.  N.  2097. 

1988.  The  transferees  of  dif- 
ferent portions  of  a  privileged 


claim  are  also  paid  rateably,  if 
their  respective  transfers  have 
been  made  without  warranty  of 
payment. 

Those  whose  transfers  were 
made  with  warrantv  of  pay- 
ment, are  preferred  to  the 
others  ;  as  between  themselves, 
however,  regard  is  had  to  the 
date  of  the  notice  given  of  their 
respective  transfers.— C.  C.  1574, 
2052,  2127. 

1989.  The  crown  has  certain 
rights  and  privileges  resulting 
from  the  laws  relating  to  cus- 
toms, and  from  other  provisions 
contained  in  special  statutes 
concerning  matters  of  public 
administration.  —  C.  N.  .  2098 ; 
C.  C.  2006a. 

1990.  The  creditors  and  lega- 
tees of  a  deceased  person  who 
are  entitled  to  separation  of 
property,  retain,  against  the 
creditors  of  his  heirs  and  lega- 
tees, a  right  of  preference  and 
all  their  privileges  upon  such 
property  of  the  succession  as 
may  be  subject  to  their  claims. 

The  same  right  of  preference 
exists  in  the  cases  specified  in 
articles  802  and  966.— C.  N.  878, 
2111 ;  C.  C.  743,  879,  880,  2106. 

1991.  The  rule  as  regards 
the  creditors  of  a  partnership 
and  those  of  the  partners  indi- 
vidually, is  declared  in  article 
1899.— R.  S.  Q.  6244. 

1 992.  Privileges  may  be  upon 
moveable  or  upon  immoveable 
property  or  upon  both  to- 
gether.—C.  N.  2099. 

SECTION  I. 

Of  Privileges  upon  Moveable 
Property. 

1993.  Privileges  may  be  upon 
the  whole  of  the  moveable  prop- 
erty, or  upon  certain  moveable 
property  only.— C.  N.  2100. 
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1994.  The  claims  which 
carry  a  privilege  upon  moveable 
property  are  the  following, 
and  where  several  of  them 
come  together  they  take  preced- 
ence in  the  following  order, 
and  according  to  the  rules  here- 
inafter declared,  unless  some 
special  law  derogates  there- 
from: 

1.  Law  costs  and  all  expenses 
incurred  in  the  interest  of  the 
mass  of  the  creditors ; 

2.  Tithes  ; 

3.  The  claims  of  the  vendor  ; 

4.  The  claim*  of  creditors  who 
have  a  right  of  pledge  or  of  re- 
tention. 

5.  Funeral  expenses ; 

6.  The  expenses  of  the  last  ill- 
ness; 

7.  Municipal  taxes  ; 

8.  The  claim  of  the  lessor  in 
accordance  with  article  2005 ; 

8a.  The  claim  of  the  owner 
of  a  thing  lent,  leased,  pledged 
or  stolen,  in  accordance  with 
article  2005a.  (60  V.  c.  50, 
s.  33) 

9.  Servants*  wages  [and  those 
of  employees  of  railway  com- 
panies engaged  in  manual  labor] 
and  sums  due  for  supplies  of 
provisions ; 

10.  The  claims  of  the  crown 
against  persons  accountable  for 
its  moneys. 

The  privileges  specified  under 
the  numbers  5,  6,  7,  0  and  10 
extend  to  all  the  moveable  pro- 
perty of  the  debtor,  the  others 
are  special  and  affect  only  some 
particular  objects.— R.  S.  Q. 
5825,  50  V.  c.  41 ;  00  V.  c.  50. 

1994a.  Each  person  engag- 
ed to  fish,  or  assist  at  any  fish- 
ery or  in  the  dressing  of  fl>h, 
either  by  written  agreement  or 
otherwise,  has,  for  securing  his 
wages  or  share,  a  first  lien  pre- 
ferable to  any  other  creditor, 


upon  the  produce  of  his  employ- 
er's fishery.— Id.%  art.  5826. 

19946.  Mutual  fire  insurance 
companies  have  a  privilege 
upon  the  moveable  property  of 
the  insured  for  the  payment  of 
assessments  which  may  be  im- 
posed on  the  deposit  notes  of  the 
members,  which  privilege  takes 
rank  immediately  after  muni- 
cipal taxes  and  rates  and  re- 
mains in  force  for  the  same 
time.— Id. 

1994  c.  Every  person  engag- 
ing himself  to  cut  or  manufac- 
ture timber,  or  to  draw  it  out 
of  the  forest,  or  to  float,  raft  or 
bring  it  down  rivers  and 
streams,  has,  for  securing  his 
wages  or  salary,  a  privilege, 
ranking  with  the  claims  of 
creditors  who  have  a  right  of 
pledge  or  of  retention,  upon  all 
the  timber  belonging  to  the 
person  for  whom  he  worked, 
and,  if  he  worked  for  a  contrac- 
tor, sub-contractor  or  foreman, 
upon  all  the  timber  belonging  to 
the  person  in  whose  service 
such  contractor,  subcontractor 
or  foreman  were,  and  which  was 
cut,  drawn  or  floated  by  such 
contractor,  sub-contractor  or 
foreman ;  but  said  privilege  is 
extinguished  as  soon  as  the 
lumber  shall  have  passed  into 
the  hands  of  a  third  person  who 
has  bought  it,  has  received  de- 
livery thereof  and  has  paid  the 
price  therefor  in  full.  Such  priv- 
ilege in  no  wise  affects  that 
which  the  banks  may  acquire  in 
virtue  of  the  Banking  Act. 
However,  in  the  case  in  which 
the  creditor  has  worked  for  a 
contractor  or  sub-contractor, 
such  privilege  shall  not  exist 
unless  the  person  having  a  right 
thereto  has  given  a  verbal  notice 
to  the  person  affected  by  the 
exercise  thereof  and  to  the  debt- 
or or  ^hefr  agents  or  employees. 
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in  the  presence  of  two  witnesses, 
or  a  notice  in  writing,  of  the 
amount  due  to  him  at  each  term 
of  payment,  as  soon  as  possible, 
ana  such  notice  may  be  given 
by  one  creditor  for  and  in  the 
name  of  all  the  others  who  are 
unpaid. 

2.  In  the  event  of  a  contest- 
ation between  the  creditor  and 
the  debtor  respecting  the 
amount  due,  the  creditor  shall, 
without  delay,  give  written  no- 
tice to  the  person  affected  by 
the  exercise  of  such  right,  and 
the  latter  shall  then  retain  the 
amount  in  dispute  until  he  re- 
ceives a  written  notification  of 
an  amicable  settlement  or  of  a 
judicial  decision..— 57  V.  cap.  47 ; 
C.  C.  2001. 

1 995.  Law  costs  are  all  those 
incurred  for  the  seizure  and  sale 
of  the  moveable  property  and 
those  of  judicial  proceedings  for 
enabling  the  creditors  generally 
to  obtain  payment  of  their 
claims.-C.  N.  2101 ;  C.  O.  P.  676. 

1996.  The  expenses  incurred 
in  the  interest  of  the  mass  of 
the  creditors,  include  such  as 
have  served  for  the  preservation 
of  their  common  pledge.— C.  N. 
2102. 

1997.  Tithes  carry  with  them 
a  privilege  upon  such  crops  as 
are  subject  to  them. 

1998.  The  unpaid  vendor  of 
a  thing  has  two  privileged 
rights : 

1.  A  right  to  revendicate ; 

2.  A  right  of  preference  upon 
its  price. 

In  the  case  of  insolvent  trad- 
ers, these  rights  must  be  exer- 
cised within  thirty  days  after 
the  delivery— R.  S.  Q.  5827,  54 
V.  c.  39  ;  C.  C.  1543  ;  C.  C.  P.  946 

GXi  S.,  VwD,  8.  i.. 

1999.  The  right  to  revendi- 
cate is  subject  to  four  condi- 
tions ; 


1.  The  sale  must  not  have 
been  made  on  credit ; 

2.  The  thing  must  still  be  en- 
tire and  in  the  same  condition  ; 

3.  The  thing  must  not  have 
passed  into  the  hands  of  a  third 
party  who  has  paid  for  it ; 

4.  It  must  be  exercised  within 
eight  days  after  the  delivery  ; 
saving  the  provisions  concern- 
ing insolvent  traders  contained 
in  the  last  preceding  article. 

2000.  If  the  thing  be  sold 
pending  the  proceedings  in  re- 
vendication,  or  if,  when  the 
thing  is  seized  at  the  suit  of  a 
third  party,  the  vendor  be  with- 
in the  delay  and  the  thing  in 
the  condition  prescribed  for  re- 
vendication,  the  vendor  has  a 
privilege  upon  the  proceeds  in 
preference  to  all  other  privileged 
creditors  hereinafter  mention- 
ed. 

If  the  thing  be  still  in  the 
same  condition,  but  the  vendor 
be  no  longer  within  the  delay, 
or  have  given  credit,  he  has  a 
like  privilege  upon  the  proceeds, 
except  as  regards  the  lessor  of 
the  pledgee.— C.  N.  2102. 

2001.  Creditors  having  a 
right  of  pledge  or  of  retention, 
rank  according  to  the  nature  of 
their  pledge  or  of  their  claim. 
[The  following  is  the  order 
among  them : 

Carriers  ; 

Hotelkeepers  ; 

Mandataries  or  consignees ; 

Borrowers  in  loan  for  use  ; 

Depositaries ; 

Pledgees ; 

Workmen  upon  things  repair- 
ed by  them,  and  persons  having 
a  privilege  in  virtue  of  article 
1994c; 

Purchasers  against  whom  the 
right  of  redemption  is  exercised, 
for  the  reimbursement  of  the 
price  and  the  moneys  laid  out 
upon  the  property.—GQ  V,  c,  50, 
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8. 34.]  This  privilege  cannot  how- 
ever be  exercised,  unless  the 
right  is  still  subsisting,  or  could 
have  been  claimed  at  the  time 
of  the  seizure,  if  the  thing  has 
been  sold.-C.  N.  2102 ;  C.  C.  441,  i 
1546, 1679,  1713,  1723,  1770,  1812,  j 
1816a,  1960.  | 

2002.  Privileged  funeral  ex- ' 
penses  include  only  what  is  - 
suitable  to  the  station  and  ' 
means  of  the  deceased,  and  are  , 
payable  out  of  all  his  moveable 
property. 

They  Include  the  mourning 
of  the  widow,  within  the  same 
restriction.— C.  N.  2101 ;  C.  C. 
2009,  s.  2. 

2003.  The  expenses  of  the 
last  illness  include  the  charges 
of  the  physicians,  apothecaries 
and  nurses  during  the  illness  of 
which  the  debtor  died,  and  are 
taken  out  of  all  the  moveable 
property  of  the  deceased. 

In  cases  of  chronic  disease, 
the  privilege  avails  only  for  the 
expenses  during  the  last  six 
months  before  the  decease. — 
C.  N.  2101 ;  C.  C.  2009,  s.  3. 

2004.  The  municipal  taxes 
which  rank  before  all  other  priv- 
ileged claims  hereinafter  men- 
tioned, are  limited  to  taxes  on 
persons  and  personal  property 
imposed  by  certain  municipali- 
ties, and  taxes  to  which  a  like 
privilege  is  attached  by  special 
statutes.— C.  C.  2011,  s.  3. 

2005.  The  privilege  of  the 
lessor  extends  to  all  rent  that 
is  due  or  to  become  due,  under  a 
lease  in  authentic  form. 

But  in  the  case  of  the  liquida- 
tion of  property, abandoned  by  an 
insolvent  trader  who  has  made 
an  abandonment  in  favor  of  his 
creditors,  the  lessor's  privilege 
is  restricted  to  twelve  months 
rent  due  and  the  rent  to  be- 
come due  during  the  current 
year?  if  there  remain  more  than 


four  months  to  complete  Che 
year ;  and  if  there  remain  less 
than  four  months  to  complete 
the  year  to  the  twelve  months' 
rent  due  and  to  the  rent  of 
the  current  year  and  the  whole 
of  the  following  year. 

If  the  lease  be  not  in  authentic 
form,  the  privilege  can  only  be 
claimed  for  three  overdue  instal- 
ments and  for  the  remainder  of 
the  current  year.— 61  V.  c.  46. 

2005a.  The  owner  of  a  thing 
who  has  lent,  leased,  or  pledged 
it,  and  who  has  not  prevented 
its  sale,  has  a  right  to  be  paid 
the  proceeds  of  its  sale,  after 
the  claims  mentioned  in  articles 
1995  and  1996  and  the  claim  of 
the  lessor,  have  been  collocated. 

The  same  rule  applies  to  the 
owner  of  a  thing  which  has  been 
stolen,  who  would  not  have  lost 
his  right  to  revendicate  it,  had 
it  not  been  judicially  sold.— 60 
V.  cap.  50,  s.  35. 

2000.  Domestic  servants  and 
hired  persons  are  next  entitled 
to  be  collocated  by  preference 
upon  all  the  moveable  property 
of  the  debtor  for  whatever 
wages  may  be  due  to  them,  for 
a  period  not  exceeding  one  year 
previous  to  the  time  of  the 
seizure  or  of  the  death. 

Clerks,  apprentices  and  jour- 
neymen are  entitled  to  the  same 
preference,  but  only  upon  the 
merchandise  and  effects  con- 
tained in  the  store,  shop  or 
workshop  in  which  their  ser- 
vices were  required,  for  a 
period  of  arrears  not  exceeding 
three  months. 

[Employees  of  railway  com- 
panies engaged  in  manual 
labour,  have  also  the  same 
privilege  upon  all  the  moveable 
property  of  the  company,  for 
arrears  not  exceeding  three 
months.— 59  V.  c.  42.] 
Those  who  have  supplied  pro* 
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and  workman,  the  proprietor  of 
the  immoveable  may  retain  an 
amount  equal  to  that  which  he 
has  paid  or  will  be  called  upon 
to  pay,  according  to  the  notices 
he  has  received,  so  long  as  such 
claims  remain  unpaid.— ibid. 

20 13«.  In  the  event  of  a 
difference  of  opinion  between 
the  creditor  and  the  debtor, 
with  respect  to  the  amount 
due,  the  creditor  shall,  without 
delay,  inform  the  proprietor  of 
the  immoveable,  by  means  of  a 
written  notice,  which  shall  also 
mention  the  name  of  the  credi: 
tor,  the  name  of  the  debtor,  the 
amount  claimed  and  the  nature 
of  the  claim. 

The  proprietor  th  en  retains  the 
amount  in  dispute  until  notified 
of  an  amicable  settlement  or  a 
judicial  decision.—  Ibid. 

20 13/.  The  sale  to  a  third 
party  by  the  proprietor  of  the 
immoveable  or  his  agents,  or 
the  payment  of  the  whole  or  a 
portion  of  the  contract  price, 
cannot  in  any  way  affect  the 
claims  of  persons  who  have  a 
privilege  under  article  2013  and 
who  have  complied  with  the 
requirements  of  articles  2013a, 
20136,  2013c  and  2013.—  Ibid. 

2O130.  The  supplier  of 
materials  shall,  before  delivery 
of  the  materials,  give  notice  in 
writing  to  the  proprietor  of  the 
immoveable,  of  the  contracts 
made  by  him  for  the  delivery  of 
materials,  and  mention  the 
cost  thereof  and  the  immove- 
able for  which  they  are  inten- 
ded.— Ibid. 

2013ft.  In  order  to  meet  the 
privileged  claims  of  the  suppliers 
of  materials,  the  proprietor  of 
the  immoveable  retains,  on  the 
contract  price,  an  amount  equal 
to  that  mentioned  in  the  notices 
he  has  received.— Ibid. 

2013£.    The     notices     men- 


tioned in  article  2013gr  have  the 
effect  of  an  attachment  by  gar- 
nishment on  the  contract  price. 

Within  the  three  months  fol- 
lowing the  notice  given  in 
accordance  with  article  2013gr, 
the  interested  parties  must 
take  legal  proceedings  to  have 
the  debtor  condemned  and  the 
seizure  declared  valid,  other- 
wise the  latter  lapses ;  and,  to 
such  suit,  the  proprietor  of  the 
immoveable  must  be  made  a 
party.—  Ibid. 

2013j.  In  the  event  of  the 
proprietor  of  the  immoveable 
erecting  the  building  himself 
without  the  intermediary  of 
any  contractor,  the  notices 
mentioned  in  article  2013?  may 
be  given  to  the  person  or  per- 
sons who  lend  or  may  lend 
money  to  the  person  building, 
and  thereupon  the  latter  shall, 
mulatis  mutandis,  be  subject 
to  the  provisions  of  the  pre- 
ceding articles.  —Ibid. 

2013&.  No  transfer  of  any 
portion  of  the  contract  price  or 
of  the  amount  borrowed,  as  the 
case  may  be,  either  before  or 
during  the  execution  of  the 
work,  can  be  set  up  against  the 
said  suppliers  of  materials  ;  nor 
can  any  payment,  exceeding  the 
cost  of  the  work  done,  according 
to  a  certificate  of  the  architect 
or  superintendent  of  the  works, 
affect  their  rights. — Ibid. 

2013Z.  On  notice  given  to 
the  proprietor  in  virtue  of  art- 
icle 2013gr  and  registered  accord- 
ing to  article  2103,  the  suppliers 
of  materials  shall  have  ahy  pothe- 
cary  privilege  which  shall  rank 
after  the  hypothecs  previously 
registered  and  the  privileges 
created  by  this  act. — ibid. 

20 14.  The  vendor  has  a 
privilege  upon  the  immoveable 
sold  for  all  the  price  due  to  him. 
If    there   have    been    several 
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successive  sales,  the  prices  of 
which  are  wholly  or  partly  due, 
.the  first  vendor  is  preferred  to 
the  second,  the  second  to  the 
third,  and  so  on.  The  same 
right  extends : 

To  donors,  for  the  payments 
and  charges  stipulated  in  their 
favor ; 

To  co-partitioners,  co-heirs 
and  co-legatees  upon  the  im- 
moveables which  i hey  owned  in 
common,  for  the  warranty  of 
the  partitions  made  between 
them  and  of  the  differences  to 
be  paid.— C.  N.  2103 ;  C.  C.  748 
ets.,  2050,  2100,  2104,  2105,  2122. 

SECTION    III. 

How  Privileges  upon  Immove- 
ables are  retained. 

2015.  With  regard  to  im- 
moveables, privileges  produce 
no  effect  among  creditors,  un- 
less they  are  made  public  in  the 
manner  determined:  in  the  title 
Of  Registration  of  Real  Rights, 
saving  the  exceptions  therein 
mentioned.— C.  N.  2106. 

CHAPTER  THIRD. 

OF  HYPOTHECS. 


SECTION    I. 

General  Provisions. 

2010.  Hypothec  is  a  real 
right  upon  immoveables  made 
liable  for  the  fulfilment  of  an 
obligation,  in  virtue  of  which 
the  creditor  may  cause  them 
to  be  sold  in  the  hands  of 
whomsoever  they  may  be,  and 
have  a  preference  upon  the  pro- 
ceeds of  the  sale  in  order  of  date 
as  fixed  by  this  code.— C.  N. 
2114,  2118. 


2017.  Hypothec  is  indivi- 
sible and  subsists  in  entirety 
upon  all  the  immoveables  made 
liable,  upon  each  of  them  and 
upon  every  portion  thereof. 

Hypothec  extends  over  all 
subsequent  improvements  or 
increase  by  alluvion  of  the  pro- 
perty hypothecated. 

It  secures  besides  the  prin- 
cipal, whatever  interest  accrues 
therefrom,  under  the  restric- 
tions stated  in  the  title  Of  Re- 
gistration of  Real  Rights,  and 
all  costs  incurred. 

It  is  merely  an  accessory  and 
subsists  no  longer  than  the 
claim  or  obligation  which  it 
secures.-  C.  N.  2114,  2133 ;  C.  C. 
2247 ;  C.  C.  P.  804. 

2018.  Hypothec  can  take 
place  only  in  the  cases  and 
according  to  the  formalities 
authorized  by  law.— C.  N.  2115. 

2019.  Hypothec  may  be 
either  It  gal,  judicial,  or  conven- 
tional.—C.  N.  2116. 

2020.  Legal  hypothec  is  that 
which  results  from  the  law 
alone. 

Judicial  hypothec  is  that 
which  results  from  judgments 
or  judicial  acts. 

Conventional  hypothec  re- 
sults from  an  agreement, — C.  N. 
2117. 

2021.  Hypothec  upon  an 
undivided  portion  of  an  im- 
moveable can  only  subsist  in  so 
far  as  the  debtor,  by  means  of  a 
partition  or  other  equivalent 
act,  remains  proprietor  of  some 
portion  of  such  immoveable, 
saving  i  he  provisions  of  article 
731.-C.  C.  P.  746. 

2022.  Moveables  fere  not 
susceptible  of  hypothecation ; 
except  as  provided  in  the  titles 
Of  Merchant  Shipping  and  Of 
Bottomry  and  Respondentia. — 
C.  N.  2119,  2120. 

2023.  Hypothec  cannot   be 
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acquired,  to  the  prejudice  of 
existing  creditors,  upon  the  im- 
moveables of  persons  notorious- 
ly insolvent,  or  of  traders 
within  the  thirty  days  previous 
to  their  bankruptcy. -  C.  C.  1032 
et  8.,  2085,  2090. 

SECTION   II. 

Of  Legal  Hypothec. 

2021.  The  only  rights  and 
claims  to  which  legal  hypothec 
is  attached,  under  the  restric- 
tions hereinafter  mentioned, 
are  declared  in  paragraphs  one, 
two,  three  and  four  of  this  sec- 
tion. 

2025.  Legal  hypothec  either 
affects  all  the  immoveables 
generally,  or  is  limited  to  some 
of  them  only. 

2026.  Legal  hypothec  affects 
such  immoveables  only  as  be- 
long to  the  debtor  and  are  de- 
scribed in  a  notice  filed  and  re- 
gistered, as  prescribed  in  the 
title  Of  Registration  of  Real 
Rights. -C.  C.  2133,  2147a. 

2027.  Creditors  who  acquired 
a  legal  hypothec  before  the 
thirty-first  day  of  December, 
one  thousand  eight  hundred 
and  forty-one,  may  nevertheless 
exercise  it  upon  all  the  immove- 
able property  held  by  the  debtor 
at  or  since  the  time  of  the  ac- 
quisition of  such  hypothec. 

2028.  Legal  hypothecs  an- 
terior to  the  first  day  of  Sep- 
tember, one  thousand  eight 
hundred  and  sixty,are  governed 
by  the  laws  in  force  when  they 
were  created. 

§  I.— Legal  Hypotliec  of  Mar- 
ried Women. 

2029.  Married  women  have 
a  legal  hypothec  for  all  claims 
or  demands    which   they  may 


have  against  their  husbands  on 
account  of  whatever  they  may 
have  received  or  acquired  dur- 
ing marriage  by  succession,  in- 
heritance or  gift.— C.  N.  2121, 
2135 ;  C.  C.  2115. 


§  2. — Legal  Hypothec  of  Minors 
and  Interdicted  Persons. 


2030.  Minors  and  inter- 
dicted persons  have  a  legal 
hypothec  upon  the  immoveables 
of  their  tutors  or  curators  for 
the  balance  of  the  tutorship  or 
curatorship  account.  —  C.  N. 
2121;  C.  C.  2117  et  s. 

2031.  This  hypothec  takes 
place  only  in  the  case  of  tutor- 
ships or  curatorships  conferred 
in  Lower  Canada. 


§    3.  —  Legal   hypothec   of    the 
crown. 

2032.  The  legal  hypothec  of 
the  crown  in  cases  where  it 
exists,  is,  like  legal  hypothec 
in  general,  subject  to  the  pre- 
liminary provisions  of  this  sec- 
tion.—C.  N.  2121 ;  C.  C.  1989. 


§  4. — Legal  Hypothec  of  Mutual 
Insurance  Companies. 


2033.  There  is  likewise  a 
legal  hypothec  in  favor  of  mu- 
tual fire  insurance  companies 
upon  the  immoveables  men- 
tioned in  the  policy,  for  the 
payment  of  the  assessments 
upon  the  deposit  notes. 

This  hypothec  is  not  subject 
to  the  restrictions  contained  in 
article  2026,  and  it  ranks  dating 
from  the  date  of  the  deposit 
note—  R.  S.  Q.  5830 ;  C.  C.  2084, 
s.  5,  2130. 
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SECTION   III. 

Of  Judicial  Hypothec, 

2034.  Judicial  hypothec  re- 
salts  from  judgments  rendered 
by  the  courts  of  Lower  Canada, 
either  in  contested  or  uncon- 
tested cases,  and  which  order 
the  payment  of  a  specific  sum 
of  money.  Such  judgments 
likewise  carry  hypothec  for  in- 
terest and  costs  without  speci- 
fying the  amount  thereof,  sub- 
ject to  the  restrictions  contain- 
ed in  the  title  Of  Registration 
of  Real  Rights. 

It  also  results  from  any  act  of 
suretyship  judicially  entered  in- 
to, and  from  any  other  judicial 
act  creating  an  obligation  to  pay 
a  specific  sum  of  money. 

It  is  subjert  to  the  rules  con- 
tained in  article  2026. — C.  N. 
2128  ;  C.  C.  2121. 

2035.  Judicial  hypothecs  ac- 

auired  before  the  thirty-first 
ay  of  December,  one  thousand 
eight  hundred  and  forty-one, 
affect  all  the  property  held  by 
the  debtor  at  or  since  the  time 
at  which  they  were  acquired. 

2080.  Judicial  hypothec*  ac- 
quired between  the  thirty-first 
day  of  December,  one  thousand 
eight  hundred  and  forty-one, 
and  the  first  day  of  September, 
one  thousand  eight  hundred 
and  sixty,  affect  only  such  pro- 
perty as  the  debtor  possessed  at 
the  time  when  the  judgment 
was  rendered  or  the  judicial  act ! 

perforraed.-C.  N.  2123.  , 

i 

SECTION   IV.  ! 

Of  Conventional  Hypothec. 

2037.  Conventional  hypo- 
thec can  only  be  granted  by 
those  who  are  capable  of  alien- 
ating the  immoveables   which 


they  subject  to  it ;  saving  the 
provisions  of  special  enact- 
ments concerning  FabriQue8.— 
C.  N.  2124. 

2038.  Persons  whose  right 
to  an  immoveable  is  suspended 
by  a  condition  or  is  determin- 
able in  certain  cases,  or  is  sub- 
ject to  rescission,  can  only  grant 
hypothecs  upon  it  which  are 
subject  to  the  same  conditions 
or  to  the  same  rescission, — C.  N. 
2125 ;  C.  C.  2081,  s.  2. 

20B9.  The  property  of  minors 
and  interdicted  persons,  and 
that  of  absentees  so  long  as  it 
is  only  provisionally  held,  can- 
not be  hypothecated  otherwise 
than  in  virtue  of  judgments,  or 
for  the  causes  and  subject  to 
the  formalities  established  by 
law.-C.  N.  2126 ;  C.  C.  297,  298, 
321, 351. 

2040.  Conventional  hypo- 
thec cannot  be  granted  other- 
wise than  by  acts  in  authentic 
form  ;  except  in  the  cases  speci- 
fied in  the  following  article. 

2041 .  Hypothecs  upon  lands 
held  in  free  and  common  soc- 
cage,  and  those  upon  lands  in 
the  counties  of  Missisquoi, 
Shefford,  Stanstead,  Sherbrooke 
and  Drummond,  whatever  may 
be  their  tenure,  may  also  be 
created  in  the  form  specified  in 
the  fifty-eighth  section  of  chap- 
ter thirty  seven  of  the  consoli- 
dated statutes  for  Lower 
Canada. 

2042.  Conventional  hypo- 
thecs are  not  valid  unless  the 
deed  specially  describes  the  im- 
moveable hypothecated,  with  a 
designation  of  the  coterminous 
lands,  or  of  the  number  or  name 
under  which  it  is  known,  or  of 
the  lot  or  part  of  the  lot  and 
range,  or  of  its  number  upon 
the  plan  and  book  of  reference 
of  tne  registry  office,  if  suh 
plan  and  nook  of  reference  ex- 
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ist.-C.  N.    2129;    C.   C.    2168; 
R.  S,  Q.  5831. 

2043.  A  hypothec  granted 
by  a  debtor  upon  an  immove- 
able of  which  he  has  possession 
as  proprietor,  but  under  an  in- 
sufficient title,  takes  effect  from 
the  date  of  its  regi  tration  if  he 
subsequently  obtain  a  perfect 
title  to  it ;  saving  the  rights  of 
third  parties. 

The  same  rule  applies  to  judg- 
ments rendered  against  a 
debtor  under  the  same  circum- 
stances. 

2044.  Conventional  hypo- 
thecs fire  likewise  not  valid  un- 
less the  sum  for  which  they  are 
granted  is  certain  aud  deter- 
mined by  the  deed. 

This  provision  does  not  ex- 
tend to  liferents  or  other  obli- 
gations ai  preciable  in  money, 
which  are  stipulated  in  gifts 
inter  vivos.— C.  N.  2132. 

2045.  Hypothecs  created  by 
a  will  upon  immoveables  sub- 
jected by  the  testator  to  certain 
charges,  are  governed  by  the 
same  rules  as  conventional 
hypothecs.— C.  C.  2110  et  s. 

2040.  Conventional  hypo- 
thecs may  be  granted  for  any 
obligation  whatever. 


section  v. 


Of  the  Ordsr  in  which  Hypo- 
thecs rank. 


2047.  As  between  the  credi- 
tors, hypothecs  heretofore  cre- 
ated rank  in  the  order  of  their 
respective  dates,  when  none  of 
them  have  been  registered  in 
conformity  with  the  provisions 
contained  in  the  title  Of  Regis- 


tration of  Real  Rights.  Hypo- 
thecs created  hereafter  are 
without  effect  unless  they  con- 
form to  the  provisions  of  article 
2130.-C.  N.  2134. 

2048.  The  creditor  who  ex- 
pressly or  tacitly  consents  to 
the  hypothecation  in  favor  of 
another  of  the  immoveable  hy- 
pothecated to  himself  is  deemed 
to  have  ceded  to  the  latter  his 
preference ;  and  in  such  case  an 
inversion  of  order  takes  place 
between  these  creditors  to  the 
extent  of  their  respective 
claims ;  but  in  such  manner  as 
not  to  prejudice  intermediate 
creditors  if  there  be  any. 

2049.  A  creditor  who  has  a 
hypothec  upon  more  than  one 
immoveable  belonging  to  his 
debtor  may  •  exercise  it  upon 
such  one  or  more  of  them  as  he 
deems  proper. 

If  however  all  or  more  than 
one  of  the  immoveables  thus 
hypothecated  be  sold,  and  the 

Eroceeds  have  to  be  distributed, 
is  hypothec  is  divided  rateably 
upon  so  much  of  their  respec- 
tive prices  as  remains  to  be  dis- 
tributed, when  there  are  other 
subsequent  creditors  holding 
hypothecs  upon  some  one  or 
other  only  of  such  immoveables. 

2050.  The  privileged  or  hy- 
pothecary creditors  of  a  vendor 
rank  before  him,  regard  being 
had  among  them  to  the  order 
of  preference  or  priority. 

2051.  Creditors  whose  claims 
are  suspended  by  a  condition 
are  nevertheless  collocated  in 
their  order,  subject,  however, 
to  the  conditions  prescribed  in 
the  Code  of  Civil  Procedure. 

2052.  The  provisions  con- 
tained in  articles  1986,  1987  and 
1988  are  also  applicable  to  hy- 
pothecs. 
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CH APTEB  FOURTH . 


OF  THE  EFFECT  OF  PRIVILEGES 
AND  HYPOTHECS  WITH  RE- 
GARD TO  THE  DEBTOR  OR 
OTHER   HOLDER. 

2053.  Hypothecs  do  not 
divest  the  debtor  or  other 
holder,  either  of  whom  con- 
tinues to  enjoy  the  property 
and  may  alienate  it,  subject, 
however,  to  the  privilege  or  the 
hypothec  charged  upon  it. 

2054.  Neither  the  debtor  nor 
other  holder  can,  with  a  view 
of  defrauding  the  creditor, 
deteriorate  the  immoveable 
charged  with  a  privileged  or 
hypothecary  claim,  by  destroy- 
ing or  injuring,  carrying  away 
or  selling  the  whole  or  any  part 
of  the  buildings,  fences  or  tim- 
ber thereon. — C.  C.  P.  833,  8.  5. 

2055.  In  the  event  of  such 
deterioration  the  creditor  wbo 
has  a  privilege  or  hypothec 
upon  the  immoveable  may  sue 
him,  even  though  the  claim  be 
not  yet  payable,  and  recover 
from  him  personally  the  dam- 
ages occasioned  by  such  deteri- 
orations to  the  extent  of  such 
claim  and  with  the  same  right 
of  privilege  or  hypothec ;  but 
the  amount  so  recovered  goes 
in  reduction  of  the  claim.— 
C.  N.  2175 ;  C.  C.  P.  833,  s.  5. 

2056.  Credftors  having  a 
registered  privilege  or  hypo- 
thec upon  an  immoveable  may 
follow  it  into  whatever  hands 
it  passes  and  cause  it  to  be  sold 
judicially  in  order  to  be  paid, 
according  to  the  order  of  their 
claims,  out  of  the  proceeds  of 
such  sale.— C.  N.  2166. 

2057.  In  order  to  secure  his 
rights,  the  creditor  has  two 
remedies,  namely,  the  hypo- 
thecary action  and  the  action 


to  interrupt  prescription.  The 
latter  is  treated  of  in  the  title 
Of  Prescription.-C.  C.  2267. 

SECTION  I. 

Of  the  Hypothecary  Action. 

2058.  The  hypothecary  ac- 
tion is  given  to  creditors  whose 
claims  are  liquidated  and  exig- 
ible against  all  persons  holding 
as  proprietors  tne  whole  or  any 
portion  of  the  immoveable  hy- 
pothecated for  their  claim.— 
C.  C.  2247  :  C.  C.  P.  1025  et  s. 

2059.  When  the  property  is 
in  the  possession  of  an  usufruc 
tuary  the  action  must  be 
brought  against  the  proprietor 
of  the  land  an  1  against  the 
usufructuary  coniointly,  or 
notice  of  it  must  be  given  to 
whichever  of  the  two  has  not 
been  sued  in  the  first  instance. 

2000.  It  the  possessor  be 
charged  with  a  substitution, 
judgment  may  be  obtained 
against  him  in  an  hypothecary 
action  without  calling  in  the 
substitute  ;  saving  in  such  case 
the  right  of  the  latter  as  de- 
clared in  the  title  concerning 
gifts. 

2061.  The  object  of  the  hy- 
pothecary action  is  to  have  the 
holder  of  the  immoveable  con- 
demned to  surrender  it,  in 
order  that  it  may  be  judicially 
sold,  unless  he  prefers  to  pay 
the  debt  in  principal,  interest 
as  secured  by  registration,  and 
costs.  If  the  claim  be  for  a  rent 
the  holder  in  order  to  avoid 
surrendering  must  pay  the 
arrears  and  costs  and  consent 
to  continue  the  payments  either 
by  a  renewal  deed  or  by  a  de- 
claration to  that  end  which  the 
judgment  to  be  pronounced 
renders  effective. 
1      2062.  The    holder    against 
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whom  an  action  is  brought  for 
the  enforcement  or  for  the  re- 
cognition of  a  hypothec,  has 
a  right  to  call  in  his  vendor,  or 
any  previous  grantor  bound  to 
warrant  the  property  against 
such  claim,  in  order  that  he  be 
condemned  to  intervene  and 
repel  the  action,  or  to  indemnify 
such  holder  against  the  con- 
demnation and  any  damages 
that  may  result  therefrom.— 
C.  C.  P.  187. 

2063.  For  this  purpose  the 
holder  who  is  sued  may  set  up 
a  dilatory  exception  to  the  de- 
mand, as  explained  in  the  Code 
of  Civil  Procedure.— C.  C.  P. 
177,  s.  4, 183. 

2064.  The  holder  may  set 
up  against  the  demand  all 
grounds  of  defence  whatever 
tending  to  its  dismissal, 
whether  the  party  bound  to 
warrant  the  property  has  been 
called  in  or  not. 

2065.  The  holder  against 
whom  the  hypothecary  action 
is  brought,  and  who  is  neither 
charged  with  the  hypothec  nor 
personally  liable  for  the  pay- 
ment of  the  debt,  may,  besides 
the  grounds  of  defence  tending 
to  destroy  the  hypothec,  set  up 
any  of  the  exceptions  set  forth 
in  the  five  following  para- 
graphs, if  there  be  grounds  for 
them. 

§  1.-0/  the  Exception  of 
Discussion. 

2066.  If  the  person  who 
granted  the  hypothec  or  those 
who  are  personally  liable  for 
the  payment  of  the  debt  pos- 
sess property,  the  holder 
against  whom  the  hypothecary 
action  is  brought  may,  before 
he  can  be  called  upon  to  sur- 
render, require  the  creditor  to 
sell  the  property  belonging  to 


the  debtors  personally  bound, 
provided  he  indicates  such  pro- 
perty and  advances  the  money 
necessary  to  obtain  its  discus- 
sion.—C.  N.  2170;  C.  C.  P.  177, 
s.  5,  190. 

2007.  This  exception,  how- 
ever, cannot  be  set  up  in  re- 
spect of  immoveables  Hypothe- 
cated for  the  payment  of  a  rent 
created  for  the  price  of  the 
land. 

§  2.-0/  the  Exception  of  War- 
ranty. 

2068.  The  holder  may  repel 
the  hypothecary  action,  or  the 
action  for  the  recognition  of  a 
hypothec,  brought  against  him, 
when  the  prosecuting  creditor 
is  in  any  way  whatever  person- 
ally bound  to  warrant  the  im- 
moveable against  such  hypo- 
thec. 

2000.  This  exception  of  war- 
ranty is  equally  available  if  the 
prosecuting  creditor  be  himself 
the  holder  of  another  immove- 
able bound  for  the  warranty  of 
the  defendant  against  the  hypo- 
thec sued  upon  ;  the  creditor  in 
such  case  cannot  maintain  his 
action  unless  he  previously  sur- 
renders the  property  which  he 
thus  holds. 

§  3.-0/  the  Exception  of  Sub- 
rogation (cedendarum 
actionum.) 

2070.  The  holder  who  issued 
has  a  right  to  be  subrogated  in 
the  rights  and  claims  of  the  pro- 
secuting creditor  against  all 
other  persons  liable  for  the  pay- 
ment whether  personally  or  hy- 
pothecarily.— C.  C.  1156. 

207 1 .  If  the  prosecuting  cre- 
ditor or  those  from  whom  he 
derives  his  claim,  have  destroy- 
ed any  right  or  recourse  which 
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the  holder  might  otherwise 
have  exercised  In  order  to  be 
indemnified  against  the  con- 
demnation sought  for,  or  have 
by  their  own  act  become  unable 
to  transfer  the  same  to  him,  the 
action  In  so  far  cannot  be  main- 
tained. 


§  4.-0/  the  Exception  result- 
ing from  Expenditures. 

2072.  The  holder  against 
whom  the  hypothecary  action 
is  brought  may  also  demand 
that  the  surrender  which  he 
may  be  ordered  to  make,  be 
subject  to  his  privilege  of  l>eing 
paid  what  has  been  expended 
upon  the  immoveable,  either  by 
himself  or  by  such  of  the  per- 
sons from  whom  he  derives  his 
claim  as  are  not  personally 
bound  to  the  payment  of  the 
hypothecary  debt,  the  whole  in 
conformity  with  the  rules  con- 
tained in  the  title  Of  Ownership, 
and  with  interest  from  the  day 
when  such  expenditures  were 
liquidated.— C.N.  2175 ;  C.C.  410. 


§  o.—Of  the  Exception   result- 
ing from  a  Privileged  Claim 
or  a  prior  Hypothec. 

2073  The  holder  who  has 
received  the  immoveable  in  pay- 
ment of  a  privileged  debt  or  of 
an  hypothecary  claim  prior  to 
that  brought  against  him,  or 
who  has  paid  a  prior  hypothec- 
ary claim,  has  a  right,  before 
being  compelled  to  surrender, 
to  obtain  from  the  party  suing 
him  security  that  the  immove- 
able will  bring  a  sufficient  price 
to  ensure  the  payment  of  his 
privileged  or  prior  claim.— C.  C. 
1156.  I 


SECTION  II. 

Of  the  Effect  of  the  Hypothec- 
ary A  ction. 

2074.  The  alienation  of  an 
immoveable  by  the  holder 
against  whom  tne  hypothecary 
action  is  brought,  is  of  no  effect 
against  the  creditor  bringing 
the  action,  unless  the  purchaser 
deposits  the  amount  or  the  debt, 
interest  and  costs  due  to  such 
creditor. 

2075.  The  holder  against 
whom  the  hypothecary  action  is 
brought  may  surrender  the  im- 
moveable before  judgment.  If 
he  do  not,  he  may  be  condemned 
to  surrender  it  within  the  usual 
delay  or  the  period  fixed  by  the 
court,  and  in  default  thereof  to 
pay  the  plaintiff  the  full  amount 
of  his  claim. 

The  immoveable  must  be  sur- 
rendered in  the  condition  in 
which  it  then  is,  subject  to  the 
provisions  contained  in  articles 
2054  and  2055.-C.  C.  798,  799. 

2076.  The  holder  may  be 
condemned  personally  to  pay 
the  rents,  issues  and  profits 
which  he  has  received  since  the 
service  of  process,  and  any 
damages  be  may  have  caused  to 
the  immoveable  since  that  time. 
-C.N.  2175,2176. 

2077.  The  surrender  and 
sale  are  effected  in  the  manner 
prescribed  in  the  Code  of  Civil 
Procedure.— C.N.  2174  ;  C.  C.  P. 
580  et  s. 

2078.  Servitudes  or  real 
rights  which  the  holder  had 
upon  the  immoveable  at  the 
time  of  his  acquisition  of  it,  or 
which  he  extinguished  during 
his  possession  of  it  revive  after 
the  surrender. 

Such  rights  likewise  revive  in 
favor  of  the  purchaser  when, 
upon  a  demand  for  confirmation 
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of  title,  he  is  obliged  to  deposit 
the  purchase  money  in  order  to 
discharge  hypothec,  or  becomes 
evicted  by  an  outbidder.— C.  N. 
2177 ;  C.  C.  2081,  s.  3. 

2079.  The  holder  surrenders 
only  the  occupation  and  pos- 
session of  the  immoveable  ;  he 
retains  the  ownership  until  the 
adjudication,  and  he  may  at  any 
time  before  such  adjudication 
stop  the  effect  of  the  hypothec- 
ary judgment  and  of  the  sur- 
render, by  paying  and  deposit- 
ing  the    full    amount    of   the 

glaintiff's  claim  and  all  costs.— 
!.  N.  2173. 

2080.  Persons  bound  to  war- 
rant i  he  property  may  likewise, 
upon  paying  the  hypothecary 
debt  or  procuring  the  extinction 
of  the  hypothec,  stop  the  effect 
of  the  surrender  and  have  it 
declared  inoperative  upon  peti- 
tion or  application  to  the  court 
in  which  such  surrender  was 
made. 


CHAPTER  FIFTH. 


OF  THE    EXTINCTION  OP    PRIVI- 
LEGES  AND  HYPOTHECS. 


2081.  Privileges  and  hy- 
pothecs become  extinct : 

1.  By  the  total  loss  of  the 
thing  subject  to  the  privilege 
or  hypothec ;  by  the  changing 


of  its  nature ;  by  its  ceasing  to 
be  an  object  of  commerce, 
saving  certain  exceptional 
cases  ; 

2.  By  the  determination  or 
legal  extinction  of  the  condi- 
tional or  precarious  rieht  of  the 
person  who  granted  the  privi- 
lege or  the  hypothec ; 

3.  By  the  confusion  of  the 
qualities  of  privileged  or  hypo- 
thecary creditor  and  purchaser 
of  the  thing  charged.  Never- 
theless if  the  creditor  who  has 
become  purchaser  be  evicted 
for  a  cause  which  is  not  attrib- 
utable to  himself,  the  hypo- 
thec or  the  privilege  revives  ; 

4.  By  the  express  or  tacit 
remission  of  the  privilege  or 
hypothec ; 

5.  By  the  complete  extinction 
of  the  debt  to  which  the  privi- 
lege or  hypothec  is  attached, 
and  also  in  the  case  provided  in 
article  1197  ; 

6.  By  sheriff's  sale,  or  other 
sale  of  like  effect,  or  by  forced 
licitation,  saving  seigniorial 
rights  and  the  rents  constituted 
in  their  stead  ;  and  also  by  ex- 
propriation for  public  purposes, 
the  creditors  in  such  case  re- 
taining their  recourse  upon  the 
price  of  the  property  ; 

7.  By  judgment  of  confirma- 
t' on  of  title,  as  provided  in  the 
Code  of  Civil  Procedure  ; 

8.  By  prescription.— C.C.  1590, 

iQtt      *>1  K7      99AT  •     n     C*.      "P      7ft  i 


2038,  2157, 
1054,  1084. 


2247;  C.  C.  P.  781, 
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CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

2082.  Registration  gives 
effect  to  real  rights  and  estab- 
lishes  their  order  of  priority  ac- 
cording to  the  provisions  con- 
tained in  this  title.— C.  N.  2106, 
2134. 

2083.  All  real  rights  subject 
to  be  registered  take  effect  from 
the  moment  of  their  registra- 
tion against  creditors  whose 
rights  have  been  registered 
subsequently  or  not  at  all.  If 
however  a  delay  be  allowed  for 
the  registration  of  a  title  and  it 
be  registered  within  such  delay, 
such  title  takes  effect  even 
against  subsequent  creditors 
who  have  obtained  priority  of 
registration.— C.  N.  2106,  2134. 

2084.  The  following  rights 
are  exempt  from  the  formality 
of  registration : 

1.  The  privileges  mentioned 
in  paragraphs  one,  four,  five, 
six  and  nine  of  article  2009. 

2.  The  original  titles  by  which 
lands  were  granted  en  fiej \  en 
censive,  en  franc-alleu,  or  in 
free  and  common  soccage  ; 

3.  Hypothecs  in  favor  of  the 
crown,  created  in  virtue  of  the 
statute  to  relieve  the  sufferers 
by  fire  at  Quebec.  9th  Victoria, 
chapter  62 ; 

4.  Seigniorial  rights,  and  the 
rents  constituted  in  their  stead  ; 

5.  The  claims  of  mutual  in- 
surance companies  for  the 
amount  which  the  parties  in- 
sured are  liable  to  contribute  ; 


6.  The  claims  of  companies 
for  stoning  roads  against  their 
members  and  those  bound  to 
the  maintenance  of  such  roads. 
-R.  S.  Q.,  5832;  C.  N.  2107  ;  C.  C. 
2000a,  2033. 

2085.  The  notice  received  or 
knowledge  acquired  of  an  un- 
registered right  belonging  to  a 
third  party  and  subject  to  re- 
gistration, cannot  prejudice  the 
rights  of  a  subsequent  pur- 
chaser for  valuable  considera- 
tion whose  title  is  duly  regis- 
tered, except  when  such  title 
is  derived  from  an  insolvent 
trader.— C.  N.  1071. 

2086.  Want  of  registration 
may  be  invoked  against  min- 
ors, interdicted  persons,  mar- 
ried women,  and  the  crown. 

2087.  Registration  may  be 
demanded  by  minors,  inter- 
dicted 'persons,  or  married 
women,  themselves,  or  by  any 
person  whatever  in  their  be- 
half.—C.  N.  2130;  C.  C.  21476. 

2088.  The  registration  of  a 
real  right  cannot  prejudice  the 
purchaser  of  an  immoveable 
who  at  the  time  and  before  the 
coming  into  force  of  this  code 
was  in  open  and  public  posses- 
sion of  it  as  owner,  even  though 
his  title  be  not  registered  until 
afterwards. 

2089.  The  preference  which 
results  from  the  prior  registra- 
tion of  the  deed  of  conveyance 
of  an  immoveable  obtains  only 
between  purchasers  who  derive 
their  respective  titles  from  the 
same  person. 

2000.  The  registration  of  a 
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is  attached  by  law.— C.  C.  2034 
ets.,  2133,  2147a. 

2122.  Registration  of  a  deed 
of  sale  secures  to  the  vendor 
in  the  same  order  of  preference 
as  for  the  principal,  the  interest 
for  five  years  generally  and  that 
which  is  due  upon  the  current 
year. 

2123  Regis tiation  of  a  deed 
constituting  a  life-rent  or  other 
rent  preserves  a  preference  for 
the  arrears  of  live  year3  gener- 
ally and  for  those  which  are 
due  upon  the  current  year. — 
C.  C.  P.  804. 

2124.  Registration    of    any 
other  claim  preserves  the  same 
right  of  preference  for  the  inter-  . 
est  of  only  two  years  generally  j 
and  for  such  interest  as  is  due  i 
u'  on  the  current  year.— C.  N. 

2151. 

2125.  The  creditor  has  a 
hypothec  for  the  remainder  of 
the  arrears  of  interest,  or  of 
rent  from  the  date  only  of  the 
registration  of  a  claim  or  mem-, 
orial  specifying  the  amount  of 
arrears  due  and  claimed. 

Nevertheless  the  arrears  of 
interest  due  at  the  time  of  the 
fir«t  registration  and  therein 
specified  are  preserved  by  such 
registration.— C.  N.  2151 ;  C.  C. 
2146,  2147a. 

2126.  Renunciations  of 
dower,  of  successions,  of  lega- 
cies, or  of  community  of  pro- 
perty cannot  be  invoked  against 
third  parties,  unless  they  have 
been  registered  in  the  registry 
office  of  the  division  in  which 

)  t  right  accrued. 

2127.  Every  conveyance  or 
tran  fer,  whether  voluntary  or 
judicial,  of  a  privileged  or 
hvpithecary  claim  must  be  re- 
gistered in  the  registry  office  in 
which  the  title  creating  the 
debt  has  been  registered. 

A  duplicate  of  the  certificate 


of  its  registration  must  be  fur- 
nished to  the  debtor,  together 
with  the  copy  of  the  transfer. 

If  these  formalities  be  not  ob- 
served the  conveyance  or  trans- 
fer is  without  effect  against 
subsequent  transferees  who 
have  conformed  to  the  above 
requirements. 

All  subrogations  in  such 
rights,  granted  by  authentic 
deeds  or  by  private  writings 
must  likewise  be  registered  and 
notice  thereof  be  given.  If  the 
subrogation  take  place  by  the 
sole  operation  of  law,  it  may  be 
registered  by  transcribing  the 
document  from  which  it  results, 
with  a  declaration  to  that 
effect. 

The  transfer  or  subrogation 
must  be  mentioned  in  the  mar- 
gin of  the  registry  of  the  title 
creating  the  debt,  with  a  refer- 
ence to  the  number  of  the  entry 
of  such  transfer  or  subrogation. 
— C.  C.  1154  et  s.,  1574,  1986  et  s., 
2052. 

2128.  The  lease  of  an  im- 
moveable for  a  period  exceeding 
one  year  cannot  be  invoked 
against  a  subsequent  purchaser 
unless  it  has  been  registered. — 
C.  C.  1663. 

2129.  No  act  containing  a 
discharge  from  the  rent  of  an 
immoveable  for  more  than  one 
year  in  anticipation,  can  be  in- 
voked against  a  subsequent 
purchaser  unless  it  has  been 
registered,  together  with  a  de- 
scription of  the  immoveable. 

CHAPTER  THIRD. 

OF  THE  ORDER  OF  PREFERENCE 
OF  REAL    RIGHTS. 

2130.  Privileged  rights 
which  are  not  subject  to  regis- 
tration take  precedence  accord- 
ing to  their  respective  rank. 

Rights  subject  to  registration 
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and  which  have  been  registered 
within  the  prescribed  delays, 
take  effect  according  to  the 
provisions  contained  in  the  pre- 
ceding chapter. 

Except  the  above  cases  and 
the  case  of  articles  2088  and 
2091,  real  rights  rank  according 
to  the  date  of  their  registration. 

If,  however,  two  titles  creat- 
ing hypothec  be  entered  for 
registration  on  the  same  day 
and  at  the  same  hour  they  rank 
together. 

If  a  deed  of  purchase,  and  a 
deed  creating  a  hypothec,  both 
affecting  the  same  immoveable, 
be  entered  at  the  same  time, 
the  more  ancient  deed  takes 
precedence. 

No  hypothec  has  any  effect 
without  registration,  except 
that  of  mutual  insurance  com- 
panies, for  the  amount  which 
the  parties  insured  are  liable  to 
contribute.— C.  C.  2033,  2047. 

CHAPTER  FOURTH. 

OF  THE  MODE  AND  FORMALITIES 
OF    REGISTRATION. 

2131.  Registration  is  effected 
at  length  or  by  memorial. 

It  may  from  time  to  time, 
without,  however,  interrupting 
prescription,  be  renewed  upon 
the  demand  of  the  creditor  or 
his  assigns  or  any  other  person 
interested  or  entitled  to  de- 
mand registration.  The  re- 
newal is  made  by  transcribing, 
in  a  register  kept  for  that  pur- 
pose, a  notice  to  the  registrar 
designating  the  document,  the 
date  of  its  original  registration, 
the  immoveable  affected  and 
the  person  who  is  then  in  posses- 
sion of  it ;  and  the  volume  and 
page  in  which  the  notice  of  re- 
newal   is   registered   must   be 


referred  to  in  the  margin  of  the 
original  registration. 

If  the  title  were  originally 
registered  in  another  registra- 
tion division  and  a  copy  thereof 
have  not  been  transmitted  to 
the  registry  office  of  the  new 
division,  such  renewal  must 
mention  the  place  where  the 
title  has  been  so  registered. 

An  index  must  ne  kept  for 
the  books  used  for  the  registra- 
tion of  notices  of  renewal,  and 
each  notice  is  entered  in  the 
index,  both  under  the  names  of 
the  creditor  and  of  the  debtor 
and  under  that  of  the  owner  of 
the  immoveable  as  given  in  the 
notice.— C.  C.  2147a,  21476. 

SECTION  I. 

Of  Registration  at  Length. 

2182.  Registration  at  length 
is  effected  by  transcribing  on 
the  register  the  title  or  docu- 
ment which  creates  or  gives 
rise  to  the  right,  or  an  extract 
from  such  title  made  and  certi- 
fied according  to  the  provisions 
of  article  1216. 

Errors  of  omission  and  com- 
mission in  registration  at 
length  of  any  document  or  in 
the  document  presented  for 
registration  do  not  affect  the 
validity  of  such  registration 
unless  they  occur  in  some  ma- 
terial provision  which  should 
be  noticed  in  a  memorial  or  in 
a  registrar's  certificate. 

2133.  The  notices  mentioned 
in  articles  2026,  2106,  2115,  2116, 
2120  and  2121  must  be  regis- 
tered at  length. 

2134.  Registration  at  length 
of  an  authentic  deed  may  be 
obtained  upon  the  production 
of  a  copy  or  extract  thereof 
certified  Dy  the  notary,  if  he  have 
kept  the  original  of  record,  or 

18 
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of  the  original  itself,  if  it  have 
been  delivered  by  the  notary. 

If  the  title  be  a  private  writ- 
ing it  must  be  proved  in  the 
manner  hereinafter  prescribed 
with  respect  to  memorials. 

2185.  The  certificate  of  re- 
gistration at  length  is  written 
upon  the  document  itself  and 
mentions  the  day  and  hour  at 
which  it  was  entered  and  the 
book  and  page  in  which  it  has 
been  so  registered,  with  the 
number  under  which  it  was  so 
entered  and  registered. 

SECTION  II. 

Of  Registration  by  Memorial. 

2136.  Registration  by  me- 
morial is  effected  by  means  of  a 
summary  setting  forth  the  real 
rights  which  the  party  inter- 
ested wishes  to  preserve,  which 
is  delivered  to  the  registrar  and 
transcribed  upon  the  register. 
-C.  N.  2148. 

2187.  The  memorial  must 
be  in  writing  and  may  be  made 
at  the  request  of  any  party  in- 
terested in  or  bound  to  effect 
the  registration  and  must  be 
attested  by  two  subscribing 
witnesses. 

The  memorial  may  also  be 
made  in  duplicate  and  acknow- 
ledged according  to  article 
2144a.  The  party  requiring  the 
memorial  must  subscribe  his 
name  to  it,  and  if  he  cannot 
write,  his  name  may  be  sub- 
scribed by  another,  provided  it 
be  accompanied  by  trie  ordinary 
mark  of  such  party  made  in  the 
presence  of  the  attesting  wit- 
nesses. 

The  memorial  may  be  made 
on  behalf  of  the  Crown  by  the 
Provincial  Treasurer  or  other 
officer  of  the  Crown,  in  whose 
hands  the  document  is,  and  it 


must  state  the  name,  office  and 
domicile  of  the  person  by  whom 
it  is  made.— R,  S.  Q.  5835,  as 
amended  by  52  V.  c.  26. 

2138.  When  there  are  more 
writings  than  one  to  complete 
t  he  rights  of  the  person  requir- 
ing registration,  they  may  be 
all  included  in  one  memorial 
without  its  being  necessary  to 
insert  more  than  once  therein 
the  description  of  the  parties  or 
of  the  immoveables  or  other 
property. 

2138a.  One  memorial  is 
sufficient,  in  the  case  of  several 
obligations,  titles  or  claims, 
from  the  same  debtor,  upon  one 
or  more  immoveables  in  favor 
of  the  same  creditor  or  acquirer, 
and  also  in  the  case  of  several 
successive  titles  and  transfers 
of  the  same  property.— R.  S.  Q. 
5836. 

2 189.  The  memorial  must 
set  forth  : 

1.  The  date  of  the  title  and 
the  name  of  the  place  where  it 
was  executed ; 

If  it  be  a  notarial  act,  the 
name  of  the  notary  who  keeps 
the  original  thereof,  or  the 
name  of  the  notaries  or  of  the 
notary  and  witnesses  who 
signed  it,  if  the  original  have 
been  delivered ;  if  it  be  a  pri- 
vate writing  the  names  of  the 
subscribing  witnesses ;  if  it  be 
a  judgment  or  other  judi- 
cial act,  it  must  designate  the 
court ; 

2.  The  nature  of  the  title  ; 

3.  The  description  of  the 
creditors  and  debtors  and  other 
parties  thereto ; 

4.  The  description  of  the  pro- 
perty subject  to  the  right  claim- 
ed, and  that  of  the  party  re- 
quiring registration ; 

5.  The  nature  of  the  right 
claimed,  and,  if  it  be  a  claim 
for  money,  the  amount  due,  the 
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rate  of  interest,  and  the  casts 
if  there  be  any  ; 

If  the  rate  of  interest  be  not 
specified,  the  registration  does 
not  preserve  the  right  to  inter- 
est beyond  the  legal  rate. 

2140.  The  memorial  is  de- 
livered to  the  registrar  to- 
gether with  the  title  or  docu- 
ment, or  an  authentic  copy  of 
the  title,  and  must  be  acknow- 
ledged by  all  or  one  of  the 
parties  to  it,  or  be  proved  by 
the  oath  of  one  of  the  subscrib- 
ing witnesses.— C.  N.  2148. 

2141.  When  the  memorial 
is  executed  in  any  part  of 
Canada  it  may  be  proved  in 
Lower  Canada,  by  the  affidavit 
of  one  of  the  witnesses,  sworn 
to  before  a  judge  of  the  court  of 
Queen's  Bench,  or  of  the  Super- 
ior Court,  or  a  commissioner  of 
the  latter  court  for  taking  affi- 
davits, or  before  a  justice  of  the 
peace,  a  notary,  the  registrar, 
or  his  deputy. 

2142.  When  the  memorial 
is  executed  in  Upper  Canada, 
proof  thereof  may  be  there 
made  and  attested  in  the  same 
manner  before  a  judge  of  the 
Court  of  Queen's  Bench  or  of 
the  Court  of  Common  Pleas,  or 
before  a  justice  of  the  peace,  or 
a  notary,  or  l>efore  a  commis- 
sioner of  the  Superior  Court  for 
Lower  Canada. 

2143.  When  it  is  executed 
in  any  other  British  possession 
it  may  be  proved  therein  by  an 
affidavit  sworn  to  before  the 
mayor  of  the  place,  the  chief 
justice  or  a  judge  of  the  Su- 
preme Court,  or  before  a  com- 
missioner authorized  to  take 
affidavits  to  be  used  in  the 
courts  of  Lower  Canada. 

2144.  If  it  be  executed  in  a 
foreign  country  the  affidavit 
may  be  sworn  to  before  any 
minister,  or  charge  d'affaires, 


or  consul  of  Her  Majesty  in 
such  foreign  state. 

2144a.  The  memorial  may 
also  be  executed  before  a  notary 
by  deed  en  minute  or  en  brevet. 

The  memorial  so  executed, 
need  not  be  attested  before  a 
witness  nor  proved  under  oath 
nor  be  accompanied  by  the  title 
of  which  it  is  a  memorial,  not- 
withstanding the  provisions  of 
articles  2137  and  2140  of  this 
code,  and  may  contain  the 
official  number  even  if  such 
number  be  not  in  the  title  of 
which  it  is  a  memorial.— 52  V.  c. 
26. 

2145.  When  any  memorial 
of  a  title  is  presented  for  regis- 
tration the  registrar  is  bound 
to  endorse  upon  siiCh  title  the 
words  "registered  by  mem- 
orial," mentioning  the  day, 
the  hour  and  time  at  which 
such  memorial  is  entered,  and 
also  in  what  book  and  page  and 
under  what  number  the  same 
is  entered  and  registered.  And 
he  must  sign  such  certificate. 

The  memorial  remains  among 
the  records  of  the  registry  office 
and  forms  part  thereof. 

2145a.  As  contained  in  ar- 
ticle 5SS8,  R.  S.  Q.y  is  repealed 
by  52  V.  c.  26,  s.  3. 

2146.  Every  claim  or  mem- 
orial for  the  preservation  of 
interest  or  of  arrears  of  rent 
must  specify  the  amount  there- 
of and  the  title  under  which 
they  are  due,  and  be  ac- 
companied by  the  affidavit  of 
the  creditor  that  such  amount 
is  due.— C.  C.  2125. 

2147.  The  provisions  of  this 
section  apply  if  necessary  to  any 
documents  or  titles  which  do 
not  affect  immoveables,  but  the 
registration  of  which  is  required 
by  some  special  law,  unless  it  be 
otherwise  provided. 

2147a.  The    notices,    decla- 
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rations  and  memorials  men- 
tioned in  articles  2026, 2008,  2106, 
2107,  2111,  2115,  2116,  2120,  2121, 
2125,  2131,  2132,  2133  2136,  2146, 
2161,  2168  and  2172,  may  be  given 
either  under  private  sale  or  by 
notarial  deed,  en  minute  or  en 
brnet;  such  notices,  declara- 
tions or  memorials,  if  en  brevet 
or  under  private  seal,  must 
remain  in  the  registry  office  ; 
but  if  en  minute  the  delivery  of 
an  authentic  copy  is  sufficient. 

The  certificate  of  registra- 
tion is  affixed  to  such  notices, 
declarations  or  memorials,  only 
if  it  be  demanded  —52  V.  c.  26. 

21476.  The  notices  and  de- 
clarations mentioned  in  articles 
2098,  2131  and  2172,  may  be  given 
to  registrars  for  those  interest- 
ed, by  any  person  whomsoever, 
whether  related  or  not.  They 
may  also  be  giv£n  by  married 
women,  interdicted  persons, 
and  the  minors  themselves. — 
R.  S.  Q.  5839 ;  C.  C.  2087. 

CHAPTER  FIFTH 

OF  THE  CANCELLING  OF  RE- 
GISTRATIONS OF  REAL 
RIGHTS. 

2148.  The  registration  of 
real  rights,  or  the  renewal  there- 
of, may  be  cancelled  with  the 
consent  of  the  parties,  or  in 
virtue  of  a  judgment  from 
which  there  is  no  appeal,  or 
which  has  become  final. 

The  acquittance  of  a  debt 
implies  a  consent  to  its  being 
cancelled. 

Any  notary  who  executes  a 
total  or  partial  discharge  of  a 
hypothec  is  bound  to  cause  the 
same  to  be  registered  in  the 
proper  division,  according  to 
the  statute  27th  and  28th  Vict, 
ch.  40. 

The  creditor  is  bound  to  see 


that  the  discharge  is  registered, 
and  is  responsible  for  any  costs 
that  may  be  incurred  in  con- 
sequence of  non-registration, 
and  he  cannot  be  compelled  to 
grant  a  discharge,  unless  a 
sufficient  sum  is  placed  in  his 
hands  to  pay  for  the  registration 
and  transmission. — C  N.  2158. 

2 149.  If  the  cancelling  be  not 
consented  to,  it  may  be  demand- 
ed from  the  proper  court  by  the 
debtor  or  other  holder,  by  any 
subsequent  hypothecary  credit- 
or, by  a  surety,  or  by  any  party 
interested,  together  with  what- 
ever damages  may  be  due. -C.N. 
2159. 

2150.  The  cancelling  is  or- 
dered when  the  registration,  or 
the  renewal,  has  been  effected 
without  right  or  irregularly,  or 
upon  a  void  or  informal  title,  or 
when  the  right  registered  has 
been  annulled,  rescinded  or  ex- 
tinguished by  prescription  or 
otherwise— C.  N.  2160. 

2151.  The  consent  to  the 
cancelling  and  the  acquittance 
or  certificate  of  discharge  may 
be  in  authentic  form  or  under 
private  signature. 

When  under  private  signa- 
ture they  must  be  attested  by 
two  witnesses,  and  cannot  be 
received  by  the  registrar  unless 
they  are  accompanied  by  an 
affidavit  of  one  of  such  witnesses 
sworn  to  before  one  of  the 
functionaries  mentioned  in  ar- 
ticles 2141,  2142,  2143  and  2144, 
as  the  case  requires,  and  estab- 
lishing that  the  money  has  been 
paid  in  whole  or  in  part,  and 
that  such  acquittance,  certifi- 
cate of  discharge,  or  consent  to 
the  cancelling  was  signed  in  the 
presence  of  such  witness  by  the 
party  granting  it. 

The  discharge  of  any  hypothec 
in  favor  of  the  crown  may  be 
entered  in  the  margin  against 
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the  registry  of  such  hypothec 
upon  the  production  of  a  copy  : 

1.  Of  an  order  of  the  Governor 
in  Council,  certified  by  the  clerk 
of  the  Executive  Council  or  his 
deputy ; 

2.  Or  of  a  certificate  of  Her 
Majesty's  attorney -general  or 
solicitor-general  for  Lower  Can- 
ada, stating  that  such  hypothec 
is  discharged  in  whole  or  in 
part. 

The  discharge  of  any  hypothec 
securing  a  life-rent  is  entered 
on  the  margin  upon  production 
of  the  certificate  of  death  of  the 
person  on  whose  life  the  rent  is 
created,  accompanied  by  an 
affidavit  identifying  such  per- 
son, {ind  such  affidavit  may  be 
received  and  certified  by  one  of 
the  functionaries  mentioned  in 
articles  2141,  2142,  2143  and  2144, 
as  the  case  requires. 

2152.  The  consent  to  the 
cancelling  and  the  acquittance 
or  certificate  of  discharge,  or 
the  judgment  rendered  to  avail 
in  lieu  thereof,  must,  when  pro- 
duced, be  mentioned  in  the 
margin  of  the  registry  of  the 
title  or  memorial  establishing 
the  creation  or  existence  of  the 
right  so  cancelled. 

The  consent  to  the  cancelling, 
the  acquittance  or  the  certificate 
of  discharge,  when  they  are  pri- 
vate writings,  or  a  certified  copy 
thereof  when  they  are  in  notar- 
ial form  as  well  as  the  copy  of 
any  judgment  rendered  to  avail 
in  lieu  thereof  registered  in  con- 
formity with  the  present  article 
and  the  succeeding  articles  of 
this  chapter  must  remain  de- 
posited in  the  office  where  such 
registration  takes  place. 

2152a.  The  cancellation  of 
the  registration  of  real  rights  is 
made  by  simply  presenting  and 
depositingan  the  registry  office 
to  which  it  appertains,  to  re- 


main among  and  form  part  of 
the  records  thereof,  documents 
or  authentic  copies  or  extracts 
from  documents,  as  the  case 
may  be,  authorising  the  cancel- 
lation, and  by  the  noting,  of 
such  documents  thus  presented 
and  deposited  in  the  margin  of 
the  registration  of  the  docu- 
ment creating  or  showing  such 
cancelled  rights.— R.  S.  Q.  5840. 
2158.  The  judgment  declar- 
ing the  nullity,  extinction  or 
dissolution  of  the  right  regis- 
tered cannot  however  be  regis- 
tered, unless  it  is  accompanied 
by  a  certificate  that  the  delays 
allowed  to  appeal  from  such 
judgment  have  expired,  with- 
out such  appeal  having  taken 
place. 

2154.  Such  judgment  must 
have  been  served  upon  the  de- 
fendant in  the  usual  manner. 

2155.  The  sheriff  is  bound  to 
cause  all  his  deeds  of  sale  of 
immoveables  tinder  execution 
to  be  registered,  at  the  expense 
of  the  purchaser,  as  soon  as  pos- 
sible, and  before  delivering  to 
any  person  whatever  any  dupli- 
cate thereof. 

2156.  The  prothonotary  of 
the  Superior  Court  is  bound  to 
cause  to  be  registered  as  soon 
as  possible,  at  the  expense  of 
the  applicant  or  the  purchaser, 
as  the  case  may  be,  all  judg- 
ments of  confirmation  of  title 
and  all  decrees  of  adjudication 
upon  forced  licitation,  before 
delivering  copies  thereof  to  any 
person  whatever. 

2157.  The  registration  at 
length  of  confirmations  of  title, 
forced  licitations, sheriff's  sales, 
sales  in  bankruptcy,  and  other 
Rales  having  the  effect  of  dis- 
charging property  from  hypo- 
thecs, whether  made  before  or 
after  the  ninth  day  of  June,  one 
thousand    eight  hundred   and 
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sixty-two,  is  equivalent  to  the 
registra*  ion  of  a  certificate  of 
the  discharge  or  of  the  extinc- 
tion of  all  rights  which  are  dis- 
charged by  such  sales,  forced 
licitations  or  confirmations  of 
title,  even  of  hypothecs  for  con- 
ventional dower :  and  it  is  the 
duty  of  the  registrar  in  such  case 
to  make  mention  thereof  in  the 
margin  of  each  entry  establish- 
ing a  previous  right  extinguish- 
ed by  such  sale,  confirmation  of 
title,  or  decree  of  adjudication. 
— C.C.  2081,  s.  6,  7  ;  0.  C.  P.  781, 
1054  1084. 

2157a'.  Articles  2148,  2152, 
2152a,  2153  and  2154  apply  to  the 
registration  of  any  judgment 
for  the  re-entry  upon  abandon- 
ed lands,  and  apply  also  to  the 
cancelling  of  the  registration  of 
any  deed  of  sale  declared  void 
by  such  judgment ;  but  article 
2154  does  not  apply  if  the 
buyer  has  been  notified  in  the 
manner  prescribed  by  article  68 
of  the  Code  of  Civil  Procedure. 
— R.  S.  Q.  5841. 

CHAPTER  SIXTH. 


OF  THE    ORGANIZATION    OF    RE- 
GISTRY OFFICES. 


SECTION  I. 

Of  Registry  Offices  and  Die 
Registers. 

2158.  At  the  chief  place  of 
each  county,  or  in  each  regis- 
tration division  set  apart  by 
law  or  by  proclamation  of  the 
governor,  a  registry  office  is  es- 
tablished for  the  registration  of 
all  real  rights  affecting  immove- 
ables situate  within  such  county 
or  registration  division,  and  of 


all  other  acts  requiring  registra- 
tion.— C.  N.  2146. 

2159.  A  public  officer  called 
a  registrar  is  appointed  by  the 
governor  to  keep  such  registry 
office,  who  is  charged  to  execute 
the  duties  prescribed  by  this 
title ;  and  every  act  of  fraud 
which  he  commits  or  allows  to 
be  committed  in  the  exercise  of 
the  duties  of  his  office,  subjects 
him  to  pay  to  the  party  injured 
triple  damages  with  costs,  be- 
sides loss  of  office,  and  other 
penalties  imposed  by  law. — 
O.  O.  Jr.  oOo. 

2160.  Registry  offices  must 
be  kept  open  every  day,  Sun- 
days and  holidays  excepted, 
from  nine  o'clock  in  the  nam- 
ing until  four  o'clock  in  the 
afternoon.— R.  S.  Q.  5842. 

2161.  Every  registrar  shall 
keep: 

1.  An  alphabetical  index  or 
repertory  of  the  names  of  all 
persons  mentioned  in  the  acts 
or  documents  registered  as  ac- 
quiring or  conveying  any  right 
affected  by  such  registration, 
with  a  reference  to  the  number 
of  the  document,  and  the  page 
of  the  register  in  which  it  is 
entered,  and,  when  immove- 
ables are  concerned,  the  name 
of  the  place  where  they  are 
situated  ; 

2.  An  alphabetical  list  of  all 
parishes,  townships,  seignior- 
ies, cities,  towns,  villages,  and 
extra-parochial  places  within 
his  registry  division,  containing 
a  reference  under  the  head  of 
each  local  division  to  all  entries 
of  documents  concerning  im- 
moveables comprised  within 
such  division,  or  giving  the 
number  and  other  references 
mentioned  in  the  preceding 
paragraph,  so  as  to  serve  as  an 
index  to  immoveables,  and  such 
list  must  be  made  in  conformity 
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with  the   provisions  of  article 
2171; 

3.  An  entry  book  in  which  are 
entered  the  year,  month,  day 
and  hour  when  each  'document 
is  brought  for  registration,  the 
names  of  the  parties  to  the 
same  and  of  the  person  by  whom 
the  same  is  brought,  the  nature 
of  the  right  of  which  registra- 
tion is  required,  and  a  genera) 
description  of  the  immoveable 
affected  thereby ; 

4.  A  register  in  which  all 
documents  presented  for  regis- 
tration are  transcribed ; 

5.  A  book  in  which  are  regis- 
tered the  notices  required  by 
articles  8115,  2116,  2120,  2121, 
with  an  index  to  be  made  in  the 
same  manner  as  the  index  pre- 
scribed in  article  2131.— C.  N. 
2202. 

2161a.  A  register  for  the  ad- 
dresses or  elections  of  domicile 
of  hypothecary  creditors,  must 
be  kept  in  each  registry  office.— 
R.  S.  Q.  584a 

21616.  Every  hypothecary 
creditor  »or  every  transferee, 
heir,  donee  or  legatee  of  an  hy- 
pothecary creditor,  shall  give  to 
the  registrar  of  the  registration 
division  wherein  the  immove- 
ables hypothecated  are  situated 
notice  of  his  address  or  of  his 
elected  domicile ;  and  if  he  after- 
wards changes  his  residence,  of 
his  new  address.—  Id. 

2161c.  Each  address  or 
elected  domicile  is  entered  in 
the  register  of  addresses,  and 
the  number  of  the  entry  of  the 
same  is  noted  in  the  index  to 
immoveables,  in  the  page  or 
space  allotted  for  the  lot  or  sub- 
division hypothecated  in  favor 
of  the  person  giving  the  notice. 
— Id. 

216  Id.  A  copy  of  the  notice 
for  the  sale  of  immoveables 
under  seizure  must  be  given  by 


the  sheriff  to  the  registrar,  to 
remain  deposited  in  his  office, 
and  an  entry  must  be  made  by 
the  latter  in  his  index  to  im- 
moveables or  in  the  margin 
opposite  the  last  entry  in  the 
books,  for  each  lot  or  piece  of 
land  mentioned  in  such  notice, 
by  writing  the  words  :  *  under 
seizure  No.  .*— Id  ;  C.  C.  P. 
719, 

216 le.  A  notice  must  be 
immediately  sent  by  the  regis- 
trar, by  registered  letter,  to  each 
hypothecary  creditor,  whose 
name  is  entered  in  the  register 
of  addresses,  informing  him 
that  the  immoveable  hypothe- 
cated to  him  is  under  seizure, 
and  of  the  place  where  and  the 
time  when  it  will  be  sold. — Id. 

21 6  If.  The  registrar  must 
until  the  notice  of  seizure  is 
cancelled,  mention  it  in  all 
certificates  demanded  of  him, 
either  against  the  immoveable 
described  in  such  notice,  or 
against  the  person  upon  whom 
the  immoveable  was  seized. — 
Id. 

2161a.  When  the  seizure  is 
followed  by  judicial  expropria- 
tion, the  notice  of  seizure  will 
be  cancelled  by  the  registration 
of  the  sheriff's  deed  of  sale. — 
Id. 

2161/i.  When  the  seizure  is 
released,  the  notice  of  seizure 
is  cancelled  by  the  deposit  in 
the  registry  office  of  a  certi- 
ficate establishing  such  release 
given  by  the  prothonotary  and 
by  the  noting  of  the  release  in 
the  index  to  immoveables  or  in 
the  margin  of  the  last  entry  in 
his  books  after  the  noting  of 
the  seizure. — Id. 

21611  A  list  of  the  lands 
sold  for  taxes  must,  within  the 
eight  days  following  the  ad- 
judication, be  transmitted  by 
the  secretary-treasurer  of  each 
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county  council  to  the  registrar 
to  be  deposited  in  his  office ; 
and  the  registrar  must  make 
an  entry  of  the  sale  in  his  index 
to  immoveables,  or  in  the  mar- 
gin opposite  the  last  entry  in 
his  books,  for  each  lot  or  piece 
of  land  so  sold,  by  writing  the 
words :  *  sold  for  municipal 
taxes  No.        .'—Id. 

2161?'.  The  registrar  must, 
until  the  entry  of  such  muni- 
cipal sale  is  cancelled,  mention 
it  in  all  certificates  demanded 
of  him  affecting  any  lot  or  piece 
of  land  mentioned  in  the  list.— 
Id. 

2161A.  The  cancellation  of 
the  entry  of  such  municipal  sale 
is  effected  by  the  registration 
of  a  municipal  deed  of  sale,  or 
by  the  deposit  of  a  certificate 
from  the  secretary-treasurer 
that  the  land  has  been  re- 
deemed, and  by  the  noting  of 
such  redemption  in  the  index 
to  immoveables  or  by  the  noting 
of  the  municipal  sale  in  the 
margin  of  the  last  entry  in  the 
books. — Id. 

21617.  The  omission  to  com- 
ply with  any  of  the  provisions 
of  articles  2161a  to  2161&  does 
not  invalidate  any  proceeding 
in  any  cause  or  matter  in  which 
such  omission  may  occur  ;  but 
the  officer  in  default  is  respon- 
sible for  all  damages  wnich 
may  result  therefrom.— Za*. 

2162.  In  the  registration 
divisions  of  Quebec  and  Mont- 
real the  register  mentioned  in 
paragraph  4  of  the  preceding 
article  may  be  kept  in  several 
parts  in  separate  books,  accord- 
ing to  the  following  classifi- 
cation : 

1.  Bonds,  recognizances  and 
obligations  in  favor  of  the 
crown ;  wills,  and  the  probates 
thereof ; 


2.  Marriage  contracts  and 
gifts  ; 

3.  Appointments  of  tutors 
and  curators ;  judgments  and 
judicial  acts  and  proceedings  ; 

4.  Deeds  conveying  the 
ownership  of  property  other 
than  those  above  mentioned ; 
the  leases  mentioned  in  article 
2128,  and  acquittances  for  rent 
paid  in  anticipation ; 

5.  Deeds,  instruments  and 
writings  creating  hypothecs, 
privileges  or  charges,  and  not 
comprised  in  any  of  the  preced- 
ing classes ; 

6.  .411  other  acts  of  which 
registration  may  be  required  in 
the  interest  of  any  party  what- 
ever. 

The  foregoing  provisions  may 
be  extended  by  a  proclamation 
of  the  governor  to  any  registry 
division  the  population  of 
which  exceeds  fifty  thousand 
souls. 

2163.  The  governor  may 
also  by  proclamation  direct 
that  the  registrars  for  the  regis- 
tration divisions  of  Quettec  and 
Montreal,  or  either  of  them, 
shall  keep  separate  registers 
and  books  for  the  immoveables 
situate  within,  and  for  those 
situate  without  the  limits  of 
the  said  cities  respectively. 

2164.  The  Governor  in 
Council  may  alter  the  form  of 
any  books,  indexes  or  other 
official  documents  to  be  kept  by 
registrars,  or  direct  new  ones 
to  be  kept ;  and  all  orders  to 
that  effect  are  published  in  the 
Canada  Gazette  and  take  effect 
from  the  day  therein  appointed, 
provided  such  day  be  not  fixed 
at  less  than  one  month  from, 
the  publication  of  such  order. 

2165.  Other  provisions  are 
contained  in  the  statutes  re- 
specting registration. 
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SECTION  II. 

Of  the  Official  Plans  and  Books 
of  Reference  and  of  Matters 
connected  therewith. 

2166.  The  Commissioner  of 
Crown  Lands  furnishes  each 
registry  office  with  a  copy 
of  a  correct  plan,  made  in 
conformity  with  the  provisions 
of  chapter  37  of  the  con- 
solidated statutes  for  Lower 
Canada  and  the  statute 
27th  and  28th  Vict.,  ch.  40, 
showing  distinctly  all  the  lots 
of  land  of  each  city,  town,  vil- 
lage, parish,  tow  .ship,  or  part 
thereof,  comprised  within  the 
division  to  which  such  office  be- 
longs. 

2167.  Such  plan  must  be  ac- 
companied by  a  copy  of  a  book 
of  reference  in  which  are  set 
forth: 

1.  A  general  description  of 
each  lot  of  land  shewn  upon  the 
plan; 

2.  The  name  of  the  owner  of 
each  lot,  so  far  as  it  can  be  as- 
certained ; 

3.  All  remarks  necessary  to 
the  right  understanding  or  the 
plan. 

Each  lot  of  land  shewn  upon 
the  plan  is  designated  thereon 
by  a  number,  which  is  one  of  a 
single  series,  and  is  entered  in 
the  book  of  reference  to  de- 
signate the  same  lot. 

2168.  When  a  copy  of  the 
plans  and  books  of  reference  for 
the  whole  of  a  registration  divi- 
sion has  been  deposited  in  the 
office  for  such  division,  and  no- 
tice   has   been   given    by   pro- 
clamation in  the  manner  men- 
tioned in  article  2160,  the  num- 
ber given  to  a  lot  upon  the  plan 
and  in  the  book  of  reference  is 
the  true  description  of  such  lot 
and     is     sufficient     as     such 


in  any  document  whatever ;  and 
any  part  of  such  lot  is  suffi- 
ciently designated  by  stating 
that  it  is  a  part  of  such  lot  and 
mentioning  who  is  the  owner 
thereof  and  the  properties  co- 
terminous thereto;  and  any 
piece  of  land  composed  of  parts 
of  more  than  one  numbered  lot 
is  sufficiently  designated  by 
stating  that  it  is  so  composed 
and  mentioning  what  part  of 
each  numbered  lot  it  contains. 

No  description  of  an  immove- 
able in  the  notice  of  application 
for  confirmation  of  title,  or  in 
the  notice  of  a  sale  by  the  sheriff 
or  by  forced  licitation,  or  of  any 
sale  having  the  effect  of  a 
sheriff's  sale,  or  in  the  sheriff's 
deed,  or  in  the  judgment  of  con- 
firmation, will  be  deemed  suffi- 
cient unless  it  is  made  in  con- 
formity with  the  provisions  of 
this  article. 

As  soon  as  such  plans  and 
books  of  reference  have  been  de- 
posited and  notice  thereof  has 
been  given,  notaries  passing 
acts  concerning  immoveables 
indicated  on  such  plan  are 
bound  to  designate  such  im- 
moveables by  the  number  given 
to  them  upon  such  plan  and  in 
the  book  of  reference,  in  the 
manner  above  prescribed  ;  in 
default  of  such  designation  the 
registration  does  not  affect  the 
lot  in  question,  unless  there  is 
filed  a  requisition  or  notice  in- 
dicating the  number  of  the  plan 
and  book  of  reference  as  being 
that  of  the  lot  intended  to  be 
affected  by  such  registration. — 
C.  C.  P.  124. 

2169.  The  deposit  of  the 
original  plans  and  books  of  re- 
ference in  any  registration 
division  is  declared  by  a  pro- 
clamation from  the  Governor  in 
Council,  fixing  at  the  same  time 
the  day  on  which  the  provisions 
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of  article  2168  shall  come  into 
force  therein. 

2170.  The  registrar,  so  soon 
as  such  deposit  has  been  made, 
must  prepare  the  index  to  im- 
moveables mentioned  in  the 
second  place  in  article  2161. 

2171.  From  and  after  the 
day  appointed  by  such  pro- 
clamation the  registrar  must, 
from  day  to  day,  make  up  and 
continue  the  index  to  immove- 
ables by  entering  under  the 
number  of  each  lot  separately 
designated  upon  the  plan  and 
book  of  reference  a  reference  to 
each  entry  thereafter  made  in 
the  other  books  and  registers 
affecting  such  lot,  so  as  to  en- 
able any  person  easily  to 
ascertain  all  the  entries  con-, 
cerning  it  made  after  that  time. 

2172.  Within  two  years 
after  the  day  fixed  by  the  pro- 
clamation of  the  Lieutenant- 
Governor,  bringing  the  pro- 
visions of  article  2168  into  force 
in  any  registration  division  the 
registration  of  any  real  right 
upon  any  lot  of  land  within  such 
division  must  be  renewed  by 
means  of  the  registration  at 
length,  in  the  book  kept  for  that 
purpose,  of  a  notice  describing 
the  immoveable  affected,  in  the 
manner  prescribed  in  article 
2168  and  conforming  to  the  other 
formalities  prescribed  in  article 
2131  for  the  ordinary  renewal  of 
the  registration  of   hypothecs. 

An  index  must  be  kept  for  the 
books  used  for  the  registration 
of  the  notices  mentioned  in  this 
article,  in  the  same  manner  as 
the  index  mentioned  in  article 
2131— R.  S.  Q.  5844 ;  O.  C.  2147a, 
21476. 

2172a.  If  the  hypothec  is  in 
part  extinguished,  the  renewal 
may  be  made  for  the  balance 
only.—  Id.  art.  5845. 

2173.  If  such  renewal  be  not 


effected  the  real  rights  preserv- 
ed by  the  first  registration  have 
no  effect  against  other  creditors 
and  subsequent  purchasers 
whose  claims  have  been  regular- 
ly registered. 

2174.  The  registrar  cannot 
in  any  way  correct  or  alter  the 
plans  or  books  of  reference ;  and 
at  any  time  if  he  find  therein 
errors  or  omissions  in  the 
description  or  dimensions  of 
any  lot  or  parcel  of  land,  or  in 
the  name  of  the  owner,  he  must 
report  the  same  to  the  Com- 
missioner of  Crown  Lands,  who 
may,  when  the  case  requires  it, 
correct  the  original  and  the  copy 
likewise  and  certify  such  cor- 
rection. 

Such  correction  must  how- 
ever be  made  without  changing 
the  number  of  the  lots  :  and  in 
the  case  of  the  omission  of  a  lot 
it  must  be  inserted  by  distin- 
guishing it  by  characters  or 
letters,  so  as  not  to  interfere 
with  the  original  numbering. 

No  right  of  ownership  can  be 
affected  by  any  error  in  the  plan 
or  book  of  reference,  .nor  can 
any  error  of  description,  di- 
mensions or  name  be  inter- 
preted to  give  any  person  any 
better  right  to  the  land  than  his 
title  gives  him. 

2174a.  After  the  coming 
into  force  of  the  provisions  of 
article  2168,  respecting  the 
cadastre  of  any  locality,  if  it 
be  ascertained  that  there  are 
certain  lots  of  lands  designated 
erroneously  under  several  num- 
bers, or  whenever  a  re-number- 
ing becomes  necessary  in  con- 
sequence of  the  construction  of 
a  new  road  or  the  closing  of  an 
old  one,  or  for  any  other  cause, 
the  Commissioner  of  Crown 
Lands  may,  on  being  so  re- 
quired by  the  parties  inter- 
ested, amend  and  correct  the 
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official  plan  and  book  of  refer- 
ence thereto  of  such  locality, 
and  provided  that  there  are  no 
registrations  of  mortgages 
against  the  numbers  which  it 
is  proposed  to  cancel,  he  may 
strike  out  and  cancel  the  num- 
bers found  to  be  useless. 

If  it  be  found  that  the  same 
territory  is  included  in  the 
cadastre  of  two  different  locali- 
ties, or  that  some  territory  is 
included  in  the  cadastre  of  a 
locality  to  which  such  territory 
does  not  belong,  the  official 
plan  and  book  of  reference  of 
the  locality  to*  which  such  ter 
ritory  does  not  belong  and  the 
one  to  which  it  does  belong, 
may  be  corrected  in  conse- 
quence. 

Notice  of  such  corrections 
must  be  given  in  the  Quebec 
Official  Gazette  so  soon  as  the 
correction  has  been  certified  by 
the  commissioner.—  R.  S.  Q. 
5846. 

217ft.  Whenever  the  owner 
of  a  property  designated  upon 
the  plan  or  book  of  reference 
subdivides  the  same  into  town 
or  village  lots,  he  must  deposit 
in  the  office  of  the  Commis- 
sioner of  Crown  Lands  a  plan 
and  book  of  reference  certified 
by  himself,  with  particular 
numbers  and  designations,  so 
as  to  distinguish  them  from 
the  original  lots ;  and  if  the 
Commissioner  of  Crown  Lands 
find  that  such  particular  plan 
and  book  of  reference  are  cor- 
rect, he  transmits  a  copy  certi- 
fied by  himself  to  the  registrar 
of  the  division. 

Another  subdivision  of  the 
property  may  be  substituted 
ror  any  subdivision  deposited 
with  the  registrar,  or  any  part 
of  the  subdivision  for  any  other 
part  of  the  subdivision,  by  the 
proprietor  or  other  person  in- 


terested, provided  that  the  plan 
or  book  of  reference  be  made 
and  deposited  in  conformity 
with  this  article.— -id.,  art.  5847. 
Vide  53  V.,  c.  53. 

2176.  When  by  reason  of 
the  subdivision  of  the  lots  in 
any  locality  it  is  deemed  neces- 
sary, the  Governor  in  Council 
may  from  time  to  time  order  an 
amended  plan  and  book  of 
reference  to  be  made  out  and  a 
copy  thereof  to  be  deposited 
with  the  registrar  of  such 
locality;     but    such   amended 

Elan  and  book  of  reference  must 
e  based  upon  and  refer  to  the 
former  ones ;  and  the  Governor 
may  by  proclamation  fix  the 
day  upon  which  they  will  begin 
to  be  used  together  with  the 
former  ones ;  and  from  and 
after  the  day  so  fixed  the  pro- 
visions of  this  code  shall  apply 
to  such  amended  plan  and  book 
of  reference. 

2176a.  Whenever  the  plan 
of  the  iots  of  land  of  any  city, 
town,  village,  parish,  township 
or  of  any  division  whatsoever 
of  such  localities,  forming  part 
of  any  registration  division, 
has  been  lawfully  made,  the 
Lieutenant-Governor  in  Coun- 
cil may  cause  to  be  deposited 
in  the  registry  office  of  the 
proper  registration  division,  a 
correct  copy  of  such  plan,  to- 
gether with  a  copy  of  the  book 
of  reference  relating  thereto. 

The  deposit  of  such  plan  and 
book  of  reference  is  announced 
by  a  proclamation  of  the  Lieu- 
tenant-Governor in  Council,  de- 
termining the  day  upon  which 
the  provisions  of  article  2168 
shall  come  into  force  in  such 
registration  division,  respect- 
ing the  localities  whereof  the 
plan  of  the  lands  has  been  so 
filed  ;  and  from  the  date  of  the 
period  fixed  in  such  proclama- 
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tion,  all  the  provisions  of  this 
Code  apply  to  such  plan  and 
book  of  reference,  and  to  all 
lands  and  property  comprised 
in  the  said  plan,  and  to  all  con- 
tracts, hypothecs  or  .  deeds 
whatever,  concerning  or  affect- 
ing such  lands  in  the  same 
manner  as  if  the  plan  of  the 
whole  registration  division  had 
been  deposited  in  conformity 
with  article  2166.— R.  S.  Q.  5848. 

21766.  The  Commissioner  of 
Crown  Lands  may  cause  to  be 
published  in  the  Quebec  Official 
Gazette  the  book  of  reference  of 
any  or  all  the  localities  included 
in  the  registration  division— Id. 

2176c.  Whenever  the  plan 
and  book  of  reference  of  any 
locality  are  worn  out  or  have 
become  defective,  owing  to  cor- 
rections or  from  decay  or  other- 
wise, the  Lieutenant-Governor 
in  Council  may  order  that  such 
plan  and  book  of  reference  be 
renewed,  and  that  a  copy  there- 
of be  deposited  in  the  registry 
office  of  such  locality.— Jo. 

SECTION   III. 

Of  the  Publicity  of  the 
Registers. 

2177.  The  registrar  is  bound 
to  deliver  to  any  person  de- 
manding the  same  a  statement 
certified  by  himself  of  all  the 
real  rights  affecting  any  par- 
ticular immoveable,  or  which 
may  affect  the  whole  of  any 
person's  property,  or  of  all  hy- 
pothecs created  and  registered 
auring  a  stated  period  or  only 
against  certain  proprietors  of 
the  immoveable  designated  in 
a  written  requisition  to  that 
effect,  containing  a  sufficient 
description  of  the  owners,  in 
which  case  the  requisition  is 
mentioned    in    the    certificate 


and  the  registrar  is  not  respon- 
sible for  any  omission  in  the 
certificate  resulting  from  errors 
or  omissions  of  names  in  the 
requisition ;  and  if  such  pro- 
prietors be  not  named  in  the 
requisition,  the  registrar  is 
bound  to  ascertain  who  were 
proprietors  during  the  given 
period  in  the  manner  provided 
with  respect  to  the  certificate 
to  be  given  in  cases  of  sheriff's 
sales.  [Nevertheless,  in  places 
where  there  are  no  official 
numbers  given  to  the  lands  be- 
longing to  railways,  registrars, 
when  required  to  give  certifi- 
cates respecting  the  lands  tra- 
versed by  any  such  railway,  are 
not  bound  to  mention  the 
judgments  and  hypothecs  re- 
gistered against  such  railway, 
unless  specially  requested  so  to 
do.]— 53  V.,  c.  54  C.  N.  2196; 
C.  C.  P.  771  et  s. 

2178.  He  is  bound  to  de- 
liver, to  all  persons  demanding 
the  same,  copies  of  the  acts  or 
documents  legistered,  but  he 
must  mention  thereon  the  dis- 
charges, cancellations,  convey- 
ances or  subrogations  thereof 
which  are  entered  in  such 
register  or  in  the  margin. — 
C.  N.  2199. 

2179.  He  is  also  bound  to 
allow  all  persons  desirous  of 
examining  the  entry  book  dur- 
ing his  office  hours  to  take  com- 
munication of  the  same  without 
removing  it,  and  free  from 
charge. 

He  must  likewise,  upon  pay- 
ment of  the  lawful  fee,  exhibit 
the  register  to  any  person  who 
has  required  the  registration  of 
an  act  and  wishes  to  be  assured 
of  such  registration. 

He  is  also  bound,  upon  pay- 
ment of  the  fee  lawfully  exi- 
gible, to  communicate  the  index 
to  immoveables  to  all  persons 
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who  desire  to  examine  the  name 
without  removal.— R.S.Q.  5840. 

2180.  The  entries  upon  the 
registers  and  books  kept  by  the 
registrar  must  be  consecutive 
without  blanks  01  interlinea- 
tions. 

Every  document  registered 
must  be  numbered  and  tran- 
scribed in  the  order  in  which  it 
is  produced  and  mention  must 
be  made  in  the  margin  of  the 
register  of  the  hour,  day,  month 
and  year  when  it  was  de- 
posited in  the  office  for  regis- 
tration. 

The  registrar  is  bound,  when 
required  to  do  so,  to  give  the 


person  who  presents  a  docu- 
ment for  registration  a  receipt 
indicating  the  number  under 
which  such  document  is  en- 
tered in  the  entry-book.— C.  N. 
2203. 

2181.  Every  register  for  re- 
gistration must,  before  any 
entry  is  made  therein,  be  au- 
thenticated in  the  manner  pre- 
scribed in  the  Code  of  Civil 
Procedure.  60  V.,  c.  50,  s.  37.-- 
C.  N.  2201 ;  C.  C.  P.  1317. 

2 1 82.  The  provisions  of  the 
preceding  article  apply  equally 
to  the  entry-book  and  to  the 
index  to  immoveables. 


TITLE     NI NETEENT  H. 

OF   PRESCRIPTION. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

2183.  Prescription  is  a 
means  of  acquiring,  or  of  being 
discharged,  by  lapse  of  time, 
and  subject  to  conditions  estab- 
lished by  law. 

In  positive  prescription,  title 
is  presumed  and  confirmed  and 
ownership  is  transferred  to  a 
possessor  by  the  continuance  of 
his  possession. 

I  Extinctive  or  negative  pre- 
scription is  a  bar  to,  and  in  some 
cases  precludes,  any  action  for 
the  fulfilment  of  an  obligation 
or  the  acknowledgment  of  a 
rijrht  when  the  creditor  has  not 
preferred  his  claim  within  the 
time  fixed  by  law.— C.  N.  2219. 

2184.  Prescription  cannot 
be  renounced  by  anticipation. 


That  acquired  may  be  re- 
nounced, and  so  may  also  the 
benefit  of  any  time  elapsed  by 
which  prescription  is  begun. — 
C.  N.  2220 ;  C.  C.  2227,  2229. 

2185.  Renunciation  of  pre- 
scription is  express  or  tacit. 
Tacit  renunciation  results  from 
any  act  by  which  the  abandon- 
ment to  the  right  acquired  may 
be  presumed.— C.  N.  2221. 

2186.  Persons  who  cannot 
alienate  cannot  renounce  pre- 
scription acquired.— C.  N.  2222. 

2187.  Any  person  interested 
in  the  acquiring  of  a  prescrip- 
tion, may  set  it  up  although 
the  debtor  or  the  possessor 
have  renounced  it.— C.  N*.  2225  ; 
C.  C.  2229. 

2188.  The  court  cannot  of 
its  own  motion  supply  the  de- 
fence resulting  from  presump- 
tion, except  in  cases  where  the 
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right  of  action  is  denied.— C.  N. 
2223  ;  C.  C.  2267. 

2(89.  Prescriptions  in  re- 
spect of  immoveable  property 
are  governed  by  the  law  of 
the  place  where  it  is  situated.— 
C.  C.  6. 

2190.  As  regards  moveable 
property  and  personal  actions, 
even  in  matters  of  bills  of  ex- 
change and  promissory  notes 
and  commercial  matters  in 
general,  one  or  more  of  the 
following  prescriptions  may  be 
invoked. 

1.  Any  prescription  entirely 
acquired  under  a  foreign  law, 
when  the  cause  of  action  did 
not  n  rise  or  the  debt  was  not 
stipulated  to  be  paid  in  Lower 
Canada,  and  sucn  prescription 
has  been  so  acquired  before  the 
possessor  or  the  debtor  has  his 
domicile  therein. 

2.  Any  prescription  entirely 
acquired  in  Lower  Canada, 
reckoning  from  the  date  of  the 
maturity  of  the  obligation, 
when  tne  cause  of  action  arose 
or  the  debt  was  stipulated  to 
be  paid  therein,  or  the  debtor 
has  his  domicile  therein  at  the 
time  of  such  maturity  ;  and  in 
other  cases  from  the  time  when 
the  debtor  and  possessor  be- 
comes domiciled  therein ; 

3.  Any  prescription  resulting 
from  the  lapse  of  successive 
periods  in  the  cases  of  the  two 
preceding  parn graphs,  when  the 
first  period  elapsed  under  the 
foreign  law.— C.  C.  6. 

2191.  Prescriptions  com- 
menced according  to  the  law 
of  Lower  Canada,  are  com- 
pleted according  to  the  same 
law,  without  prejudice  to  the 
right  of  invoking  those  ac- 
quired previously  under  a  for- 
eign law,  or  by  a  union  of 
periods  under  both  laws,  con- 


formably to  the  preceding  ar- 
ticle. 

CHAPTER  SECOND. 


OF    POSSESSION. 

2192.  Possession  is  the  de- 
tention or  enjoyment  of  a  thing 
or  of  a  right  which  a  person 
holds  or  exercises  himself,  or 
which  is  held  or  exercised  in  his 
name  by  another.— C.  N.  2228. 

2193.  For  the  purposes  of 
prescription,  the  possession  of 
a  person  must  be  continuous 
ana  uninterrupted,  peaceable, 
public,  unequivocal,  and  as 
proprietor.— C.  N.  2229. 

2194.  A  person  is  always 
presumed  to  possess  for  himself 
and  as  proprietor,  if  it  be  not 
proved  that  his  possession  was 
begun  for  another. 

2195.  When  possession  is 
begun  for  another,  it  is  always 
presumed  to  continue  so,  if 
there  be  no  proof  to  the  contrary. 

2196.  Acts  which  are  merely 
facultative  or  of  sunerance  can- 
not be  the  foundation  either  of 
possession  or  of  prescription. — 
C.  N.  2232. 

2197.  Nor  can  acts  of  vio- 
lence be  the  foundation  of  such 
a  possession  as  avail  for  pre- 
scription.-C.  N.  2233. 

2198.  In  cases  of  violence  or 
clandestinity,  the  possession 
which  avails  for  prescription 
begins  when  the  defect  has 
ceased. 

Nevertheless  the  thief,  his 
heirs  and  successors  by  univer- 
sal title,  cannot  by  any  length 
of  time  prescribe  the  thing 
stolen. 

Successors  by  particular  title 
do  not  suffer  from  these  defects 
in  the  possession  of  previous 
holders,  when  their  own  pos- 
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session  has  been  peaceful  and 
public-C.N.  2233;  C.C.  2168,  a.  5. 

2199.  An  actual  possessor 
who  proves  that  he  was  in  pos- 
session at  a  former  period  is 
presumed  to  have  possessed  dur- 
ing the  intermediate  time,  un- 
less the  contrary  is  proved.— 
C.N.  2234. 

2200.  A  successor  by  par- 
ticular title  may  join  to  his  pos- 
session that  of  his  author  in  or- 
der to  complete  prescription. 

Heirs  and  other  successors  by 
universal  title  continue  the  pos- 
session of  their  author,  saving 
the  case  of  interversion  of  title. 
-C.  N.  2233,  2235,  2237;  C.  C. 
2205,2208. 

CHAPTER  THIRD. 

OK  THE  CAUSES  WHICH  HINDER 
PRESCRIPTION,  AND  SPECIAL- 
LY OF  PRECARIOUS  POSSES- 
SION  AND  OF  SUBSTITUTIONS. 

2201.  Things  which  are  not 
objects  of  commerce  cannot  be 
prescribed. 

Special  provisions  explanatory 
of  the  present  article  are  to  be 
found  in  the  fourth  chapter  of 
this  title.— C.  N.  2226,  2232. 

2202.  Good  faith  is  always 
presumed. 

He  who  alleges  bad  faith  must 
prove  it.— C.  N.  2262,  2268. 

2203  Those  who  possess  for 
another  or  under  acknowledg- 
ment of  a  superior  domain, 
never  prescribe  the  ownership, 
even  by  the  continuance  of  their 
possession  after  the  term  fixed. 

Thus  emphyteutic  lessees. 
tenants,  depositaries,  usufruc- 
tuaries and  those  who  hold 
precariously  the  property  of  an- 
other cannot  acquire  it  by  pre- 
scription. 

They  cannot  by  prescription  I 
liberate   themselves   from    the  I 


obligation  of  paying  duesattach- 
ed  to  their  possession,  but  the 
measure  of  such  dues  and  any 
arrears  thereof  are  prescrip- 
tive. 

Emphyteusis,  usufruct  and 
other  like  proprietary  rights  are 
susceptible  of  a  distinct  owner- 
ship and  of  a  possession  avail- 
able for  prescription.  The  pro- 
prietor is  not  hindered  by  the 
title  which  he  has  granted  from 
prescribing  against  these  rights. 

He  who  has  been  put  in  de- 
finitive possession  of  the  pro- 
perty of  an  absentee  only  begins 
to  prescribe  against  him  or  his 
heirs  or  legal  representatives 
when  such  absentee  returns  or 
his  death  becomes  known  or 
may  be  legally  presumed.— C.N. 
2236,  2239 ;  C.  C.  101,  102,  2232,  s. 
4,2250. 

2204.  Heirs  and  successors 
by  universal  title  of  those  whom 
the  preceding  article  hinders 
from  prescribing,  cannot  them- 
selves prescribe.— C.  N.  2237. 

2205.  Nevertheless  the  per- 
sons mentioned  in  arti  les  z203 
and  2204  and  also  persons 
charged  with  a  substitution, 
may,  if  a  title  have  been  inter- 
verted,  begin  a  possession  avail- 
able for  prescription,  dating 
from  the  information  given  to 
the  proprietor  by  notification  or 
other  contradictory  acts. 

Such  notification  of  title  and 
other  contradictory  acts  only 
avail  when  made  to  or  in  re- 
spect of  a  person  against  whom 
prescription  can  run. -C.N.  2238 ; 
C.  C.  2200,  2208. 

2206.  Subsequent  purchas- 
ers in  good  faith,  under  a  trans- 
latory  title  derived  either  from 
a  precarious  or  subordinate 
possessor  or  from  any  other  per- 
son, may  prescribe  by  ten 
years    against    the    proprietor 
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during  such  subordinate  or  pre- 
carious holding. 

Third  parties  may  also,  dur- 
ing a  subordinate  or  precarious 
holding,  prescribe  against  the 
proprietor  by  thirty  years  with 
or  without  title .-C.  N.  2239, 
2257.- C.  C.  2242,  2251  et  s. 

2207.  In  cases  of  substitu- 
tion prescription  does  not  run 
against  the  substitute,  before 
the  opening  of  the  right,  in 
favor  of  the  institute,  nor  of  his 
heirs  or  successors  by  universal 
t  tie. 

Prescription  runs  against  the 
substitute  before  the  opening  of 
the  right,  in  favor  of  third  par- 
ties, unless  he  is  protected  as  a 
minor,  or  otherwise. 

Any  substitute,  against  whom 

Erescription  thus  runs  may 
ring  an  action  to  interrupt  it. 

The  possession  of  the  institute 
avails  the  substitute,  for  the 
purpose  of  prescription. 

Prescription  runs  against  the 
institute  during  the  time  of  his 
possession  and  in  his  favor 
against  third  parties. 

After  the  opening,  prescrip- 
tion may  begin  to  run  in  favor 
of  the  institute  and  of  his  heirs 
and  successors  by  universal 
title.— C.  N.  2241 ;  C.C.  949,  2205. 

2208.  No  one  can  prescribe 
against  his  title,  in  this  sense 
that  no  one  can  change  the  cause 
and  nature  of  his  own  posses- 
sion, except  by  interversion. — 
C-  N.  2240  ;  C.  C.  2200,  2205. 

220  9.  A  person  may  prescribe 
against  his  title  in  the  sense 
that  he  maybe  freed  by  prescrip- 
tion from  an  obligation  he  has 
contracted.— C.  N.  2241. 

22  lO.  Positive  prescription 
by  thirty  years  takes  place,  for 
the  contents  of  corporeal  im- 
moveables in  excess  of  what  is 
given  by  the  title,  and  negative 
prescription  takes  place  by  the 


same  time  in  all  cases,  in  dimin- 
ution of  obligations  which  the 
title  imposes. 

In  the  matter  of  dues  and 
rents,  the  enjoyment  of  more 
than  the  title  shows  a  right  to, 
does  not  give  rise  to  the  acqui- 
sition of  such  excess  by  pre- 
scription.—C.  C.  1504. 

CHAPTER  FOURTH. 

OF  CERTAIN  THINGS  IMPRE- 
SCRIPTIBLE AND  OF  PRIVI- 
LEGED  PRESCRIPTIONS. 

2211.  The  crown  may  avail 
itself  of  prescription.  Tne  sub- 
ject may  interrupt  such  pre- 
scription by  means  of  a  petition 
of  right,  apart  from  the  cases 
in  which  the  law  gives  another 
remedy. 

Among  privileged  persons, 
the  privilege  takes  effect  in  the 
matter  of  prescription.  —  C.  N. 
2227 

2212.  The  rights  of  the 
crown  with  regard  to  sovereign- 
ty and  allegiance  are  impre- 
scriptible. -C.  N.  2226. 

2213.  Sea-beaches  and  land*, 
reclaimed  from  the  sea,  ports, 
navigable  and  floatable  rivers, 
their  banks  and  the  wharves, 
works  and  roads  connected  with 
them,  public  lands,  and  gener- 
ally all  immoveable  property 
and  real  rights  forming  part  of 
the  domain  of  the  crown  are 
imprescriptible— C.  N.  2226,  538, 
540,  541 ;  C.  C.  400,  402,  403. 

2214.  The  rights  of  the 
crown  to  the  principal  of  rents, 
dues,  and  revenues  owing  and 
payable  to  it,  and  to  the  capital 
sums  accruing  from  the  aliena- 
tion or  from  the  use  of  crown 
property,  are  also  imprescrip- 
tible. 

2215.  All  arrears  of  rents, 
dues,  interest  and  revenues,  and 

I  all  debts  and  rights,  belonging 
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to  the  crown,  not  declared  to  be 
imprescriptible  by  the  preced- 
ing articles,  are  prescribed  by 
thirty  years. 

Subsequent  purchasers  of  im- 
moveable property  charged 
therewith  cannot  be  liberated 
by  any  shorter  period. — C.  N. 
2227  ;  C.  C.  2250. 

2216.  Property  escheated  to 
the  crown  by  failure  of  heirs, 
bastardy  or  forfeiture  is  not  con- 
sidered as  incorporated  or  as- 
similated to  the  crown  domain 
for  purposes  of  prescription 
until  a  declaration  to  that  effect 
is  made,  or  until  after  ten  years 
of  enjoyment  and  actual  pos- 
session, in  the  name  of  the 
crown,  of  the  totality  of  the 
rights  thus  escheated  in  the 
particular  case. 

Until  such  incorporation  or 
assimilation,  such  property  con- 
tinues to  be  subject  to  the  ordi- 
nary prescriptions.— C.  N.  2227  ; 
C.  C.  35,  401,  606,  637, 

2217.  Sacred  things,  so  long 
as  their  destination  has  not 
been  changed  otherwise  than  by 
encroachment,  cannot  be  ac- 
quired by  prescription. 

Burial  grounds,  considered  as 
sacred  things,  cannot  have  their 
destination  changed,  so  as  to  be 
liable  to  prescription,  until  the 
dead  bodies,  sacred  by  their 
nature,  have  been  removed.— 
C.  C.  2201. 

2218.  Positive  prescription 
of  corporeal  immoveables  not 
sacred,  and  negative  prescrip- 
tion as  regards  the  principal  of 
rents  and  dues,  legacies  and 
rights  of  hypothec,  take  place 
against  the  church  in  the  same 
manner  and  according  to  the 
same  rules  as  against  private 
persons. 

Purchasers  with  title  and 
good  faith  prescribe  against  the 
church  by  ten  years,  whether 


positively  or  negatively,  in  the 
same  way  as  against  private 
persons. 

Positive  prescription  of  cor- 
poreal moveables  not  sacred, 
and  the  other  negative  prescrip- 
tions, including  that  of  capital 
sums,  take  place  against  the 
church  as  against  private  per- 
sons.—C.  N.2227. 

22 1 9.  The  right  to  tithes  and 
the  rate  of  the  tithe  are  impre- 
scriptible. Positive  prescrip- 
tion by  forty  years  runs  be- 
tween neighboring  rectors. 

Arrears  of  tithes  can  only  be 
demanded  for  one  year. 

Tithes  must  be  paid  at  the 
rector's  residence.— R.  S.  Q, 
5850. 

2220.  Roads,  streets, 
wharves,  landi  g  places, 
squares,  markets  and  other 
places  of  a  like  nature,  possess- 
ed for  the  general  use  of  the 
public  cannot  be  acquired  by 
prescription,  so  long  as  their 
.destination  has  not  been 
changed  otherwise  than  by 
tolerating  the  encroachment.— 
C.  N.  538,  2227. 

2221.  Any  other  property 
belonging  to  municipalities  or 
corporations,  the  prescription  of 
which  is  not  otherwise  deter- 
mined by  this  code,  is  subject 
even  when  held  in  mortmain, 
to  the  same  prescriptions  as  the 
property  of  private  persons. 

CHAPTER  FIFTH. 

OF  THE  CAUSES  WHICH  INTER- 
RUPT OR  SUSPEND  PRESCRIP- 
TION. 


SECTION  I. 


Of  the  Causes  which  Interrupt 
Prescription. 

2222.  Prescription    may  be 
interrupted  either  naturally  or 
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civilly.-C.  N.  2?42 ;  C.  C-  2095, 
2255  2264. 

2223.  Natural  interruption 
takes  place  when  the  possessor 
is  deprived,  during  more  than  a 
year,  of  the  enjoyment  of  the 
thing  either  by  the  former  pro- 
prietor or  by  any  one  else.— 
0.  N.  2243  ;  C.  C.  2193,  2199. 

2224.  A  judicial  demand  in 
proper  form,  served  upon  the 
person  whose  prescription  it  is 
sought  to  hinder,  or  filled  and 
served  conformably  to  the  Code 
of  Civil  Procedure  when  a  per- 
sonal service  is  required, 
creates  a  civil  interruption. 

Seizures,  set-off,  interven- 
tions and  oppositions  are  con- 
sidered as  judicial  demands. 

No     extra-judicial    demand, 
even  when  made  by  a  notary  or 
bailiff,  and  accompanied  by  the  , 
titles,  or  even  signed    by   the 
party  notified,  is  an  interrup- 
tion, if  there  be  not  an  acknow-  , 
ledgment  of  the  right.— C.  N.  | 
2244;  C.  C.  2211.  .' 

2225.  A  demand  brought  be- 
f  ore  acourt  of  incompetent  juris- 
diction does  not  interrupt  pre- 
script ion. -C.  N.  2246. 

2226.  Prescription  is  not 
interrupted : 

If  the  service  or  the  procedure 
be  null  from  informality ;        # 
If  the  plaintiff  abandon  his 

suit;  ... 

If  he  allow  peremption  of  the 

suit  to  be  obtained  ; 

If  the  suit  be  dismissed.— 
C.  N.  2247  ;  C.  C.  2265.     ,     . 

2227.  Prescription  is  inter- 
rupted civilly  by  renouncing 
the  benefit  of  a  period  elapsed 
and  by  any  acknowledgment 
which  the  possessor  or  the 
debtor  makes  of  the  right  of  the 
person  against  whom  the  pre- 
scription runs.-C.  N.  2248;  C.C. 
1229,  1235,  s.  1,  2184  et  s. 

2228.  A  judicial     demand 


brought  against  the  principal 
debtor,  or  his  acknowledgment, 
interrupts  prescription  as  re- 
gards the  surety.  The  same 
acts  against  or  by  a  surety 
interrupt   prescription    as    re- 

gards  the    principal    debtor. — 
!.  N.  2250. 

2229.  Renunciation  by  any 
person  of  a  prescription  ac- 
quired does  not  prejudice  his 
co-debtors,  his  sureties  or  third 
parties.— C.  C.  2187. 

2230.  Every  act  which  in- 
terrupts prescription  with  re- 
gard to  one  of  joint  and  several 
creditors  benefits  the  others. 

When  the  obligation  is  in- 
divisible, acts  of  interruption 
with  regard  to  some  only  of  the 
heirs  of  a  creditor  benefit  the 
others. 

If  the  obligation  be  divisible, 
even  when  the  debt  is  hypothe- 
cary, acts  of  interruption  in 
behalf  of  some  only  of  such 
heirs  do  not  benefit  the  other 
heirs. 

In  the  same  case  these  acts 
only  benefit  the  other  joint  and 
several  creditors  for  the  share 
of  the  heirs  with  regard  to 
whom  such  acts  have  been 
done. 

In  order  that  the  interrup- 
tion should  in  this  case  produce 
the  full  effect  with  regard  to 
the  other  joint  and  several 
creditors,  it  is  necessary  that 
the  acts  which  interrupt  should 
have  been  done  as  to  all  the 
heirs  of  the  deceased  creditors. 
-C.  N.  1199,  2249;  C.C.  1102, 
2239. 

2231.  Every  act  which  inter- 
rupts prescription  by  one  of 
joint  and  several  debtors,  inter- 
rupts it  with  regard  to  all. 

Acts  of  interruption  with 
regard  to  one  of  the  heirs  of  a 
debtor,  interrupt  prescription 
with  regard  to  the  other  neirs 
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and  joint  and  several  debtors, 
when  the  obligation  is  indi- 
visible. 

If  the  obligation  be  divisible, 
even  when  the  debt  is  hypothe- 
cary, a  judicial  demand  brought 
against  one  of  the  heirs  of  a 
joint  and  .several  debtor,  or  his 
acknowledgment,  does  not 
interrupt  prescription  with 
regard  to  the  other  heirs; 
without  prejudice  to  the  right 
of  the  creditor  to  exercise  his 
hypothec  within  the  proper 
time  on  the  whole  of  the  Im- 
moveable property  charged,  for 
that  portion  of  the  debt  for 
which  he  retains  his  right. 

In  the  same  case,  these  acts 
only  interrupt  prescription 
with  regard  to  the  joint  and 
several  co-debtors  for  the  share 
of  the  heir  who  is  sued  or  has 
acknowledged  the  right.  In 
order  that 'in  this  case  the  in- 
terruption should  take  place 
for  the  whole  with  regard  to 
the  joint  and  several  co-debtors, 
it  is  necessary  that  the  judicial 
demand  or  the  acknowledg- 
ment should  take  place  with 
regard  to  all  the  heirs  of  the 
deceased  debtor. 

Acts  which  interrupt  pre- 
scription with  regard  to  the 
debtor  do  not  interrupt  pre- 
scription by  a  third  party  hold- 
ing the  immoveable  property 
burthened  with  any  charge  or 
hypothec;  they  affect  him  in 
the  sense  that  they  hinder  the 
extinction  by  prescription  of 
the  debt  to  which  the  hypothec 
is  attached. 

These  acts  against  the  holders 
of  other  immoveables  or  of 
other  portions  of  the  same  im- 
moveable, do  not  prejudice  the 
holder  of  a  separate  portion  of 
the  property,  with  regard  to 
whom  they  have  not  taken 
place. 


When  done  with  regard  to 
one  joint  holder  of  undivided 
property  they  interrupt  pre- 
scription with  regard  to  the 
others. 

In  natural  interruption,  how- 
ever, it  suffices  that  one  of  the 
possessors  of  undivided  pro- 
perty, or  an  heir  of  one  of  them, 
should  have  kept  useful  posses- 
sion of  the  whole  in  order  to 
secure  the  advantage  of  it  to 
the  others.— C.  N.  1206,  2249; 
C.  C.  565,  1110. 

SECTION  II. 

Of  the  Causes  which  Suspend 
the  Course  of  Prescription. 

2232.  Prescription  runs 
against  all  persons,  unless  they 
are  included  in  some  exception 
established  by  this  code,  or  un- 
less it  is  absolutely  impossible 
for  them  in  law  or  in  fact  to 
act  by  themselves  or  to  be 
represented  by  others. 

Saving  what  is  declared  in 
article  2260,  prescription  does 
not  run,  even  in  favor  of  subse- 
quent purchasers,  against  those 
who  are  not  born,  nor  against 
minors,  idiots,  madmen,  or  in- 
sane persons,  with  or  without 
tutors  or  curators.  Those  to 
whom  a  judicial  adviser  is 
given,  and  persons  interdicted 
for  prodigality,  do  not  enjoy 
this  privilege. 

Prescription  runs  against 
absentees  as  against  persons 
present  and  by  the  same  lapse 
of  time,  saving  what  is  declared 
as  to  persons  authorized  to 
take  provisional  possession  of 
the  estate  of  the  absentee. — 
C.  N.  2251 ;  C.  C.  101,  102,  106, 
566,  2208,  2258. 

2233.  Husband  and  wife 
cannot  prescribe  against  each 
other. —0.  N.  2253. 
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2234.  Prescription  runs 
against  a  married  woman, 
wnether  separated  or  in  com- 
munity,   with   respect   to   her 

Srlvate  property,  including  her 
owry,  even  when  her  husband 
has  the  administration  of  it, 
saving  her  recourse  against  her 
husband.  Nevertheless,  when 
the  husband  is  liable  as  war- 
rantor for  having  alienated  the 
Eroperty  of  the  wife  without 
er  consent,  and  in  all  cases 
where  the  action  against  the 
debtor  or  the  possessor  would 
turn  against  toe  husband,  pre- 
scription does  not  run  against 
the  married  woman,  even  in 
favor  of  subsequent  purchasers. 
— C.  N.  2254,  2256. 

2235.  Neither  does  prescrip- 
tion run  against  the  wife 
during  marriage,  even  in  favor 
of  subsequent  purchasers,  with 
respect  to  dower  and  other 
rights  of  survivorship,  nor  with 
respect  to  the  preciput  or  other 
distinct  rights  which  she  can 
only  exercise  after  the  dissolu- 
tion of  the  community  either  by 
accepting  or  renouncing,  unless 
the  community  has  been  dis- 
solved during  the  marriage  ;  at 
the  time  of  which  dissolution 
prescription  begins  against  the 
wife,  as  regards  the  rights 
which  she  may  then  exercise  in 
consequence  of  such  dissolu- 
tion. 

Saving  what  is  excepted  in 
the  present  article,  prescription 
acquired  or  which  has  run 
against  the  property  of  the 
community  affects  the  share  of 
the  wife  who  accepts.— C.  N. 
2255,  2256 ;  C.  C.  Ill,  208,  1322, 
1404,  1438,  1449. 

2236.  Prescription  of  per- 
sonal actions  does  not  run  : 

With  respect  to  debts  depend- 
ing on  a  condition,  until  such 
condition  happens ; 


With  respect  to  action  in 
warranty  until  the  eviction 
takes  place ; 

With  respect  to  debts  with  a 
term,  until  the  term  has  ex- 
pired.-C.  N.  2257. 

2237.  Prescription  does  not 
run  against  a  beneficiary  heir, 
with  respect  to  claims  he  has 
against  the  succession.  It  runs 
against  a  vacant  succession  al- 
though there  be  no  curator. — 
C.  N.2258;  C.  C.  671,  s.  2. 

2238.  It  runs  during  the 
delays  for  making  an  inventory 
and  deliberating.— C.  N.  2250. 

2239.  The  particular  rules 
concerning  the  suspension  of 
prescription  with  regard  to 
joint  and  several  creditors  and 
their  heirs  are  the  same  as 
those  concerning  interruption  in 
like  cases,  explained  in  the  pre- 
ceding section.— C.  C.  2230. 


CHAPTER  SIXTH. 


OF     THE     TIME      REQUIRED     TO 
PRESCRIBE. 


SECTION  I. 

General  Provisions. 

2240.  Prescription  is  reck- 
oned by  days  and  not  by  hours. 

Prescription  is  acquired  when 
the  last  day  of  the  term  has  ex- 
pired ;  the  day  on  which  it 
commenced  is  not  counted. — 
C.  N.  2260,  2261. 

2241.  The  rules  of  prescrip- 
tion in  other  matters  than 
those  mentioned  in  the  present 
title  are  explained  in  the  parti- 
cular titles  relating  to  such 
matters. 
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SECTION  II. 

Of  Prescription  by  Thirty 
Years,  of  Prescription  of 
Rents  and  Interest,  and  of 
the  duration  of  the  Plea  of 
Prescription. 

22242.  All  things,  rights  and 
actions  the  prescription  of 
which  is  not  otherwise  regu- 
lated by  law,  are  prescribed  by 
thirty  years,  without  the  party 

Srescribing  being  bound  to  pro- 
uce  any  title,  and  notwith- 
standing any  exception,  plead- 
ing bad  faith. -C.  N.  2262,  475  ; 
C.  C.  235,  479,  562  et  s.,  2206, 
2255,  2265. 

2243.  Prescription  of  the 
action  to  account  and  of  the 
other  personal  actions  of  min- 
ors against  their  tutors,  relat- 
ing to  the  acts  of  the  tutorship, 
takes  place  conformably  to  this 
rule  and  is  reckoned  from  the 
majority. 

2244.  If  a  title  be  shewn,  it 
helps  to  establish  the  defects  of 
the  possession  which  hinder 
prescription. 

2245.  Prescription  by  thirty 
years,  has,  in  all  prescript ible 
cases,  the  same  effects  as  that 
by  a  hundred  years  or  as  im- 
memorial prescription  formerly 
had,  whether  as  regards  the 
right,  or  for  covering  the  de- 
fects of  title,  informalities  or 
bad  faith. 

2246.  Any  person  who  is  in 
possession  as  proprietor  of  a 
thing  or  a  right,  preserves,  by 
reason  of  such  possession,  his 
right  to  set  up  by  plea  against 
any  demand  in  revendication 
of  such  thing  or  right,  all  such 
grounds  of  nullity  or  other 
{^rounds  as  tend  to  defeat  the 
Actio  .,  although  his  right  to  do 
so  by  direct  action  mav  have 
t»een  prescribed. 


In  personal  actions  likewise, 
the  defendant  may  effectively 
plead  all  grounds  tending  to 
defeat  the  action,  although'  the 
time  during  which  he  could 
urge  such  grounds  by  direct  ac- 
tion may  have  elapsed. 

The  foregoing  provisions  of 
this  article  apply  only  to  such 
grounds  of  exception  as  strike 
at  the  principle  of  the  action 
and  destroyed  it  at  a  time  when 
no  acquired  prescription  could 
prevent  them  from  doing  so. 

Thua  a  claim  prescribed  can- 
not be  pleaded  in  compensation 
unless  the  compensation  had 
taken  effect  before  it  was  pre- 
scribed, and  then,  it  may  be 
pleaded  whether  the  claim  be 
for  a  debt  of  a  commercial  na- 
ture or  for  any  other  cause. 

The  adoption  of  the  grounds 
of  such  plea  does  not  revive  the 
right  to  urge  them  by  direct  ac- 
tion.—C.  C.  1188. 

2247.  The  hypothecary  ac- 
tion joined  to  the  personal  is 
not  subject  to  a  longer  prescrip- 
tion than  the  latter  alone. — 
C.  N.  2262 ;  C.  C.  2017,  s.  4. 

2248.  The  term  attached  by 
law  or  by  stipulation  to  a  right 
of  redemption  is  absolute  with- 
out prescription  being  required. 

So  is  the  term  attached  to  the 
right  of  a  vendor  to  take  back 
an  immoveable,  by  reason  of 
non-payment  of  the  price. 

The  right  to  redeem  rents 
comes  from  the  law ;  it  is  im- 
prescriptible.— C.  C.  389  et  s., 
1537,  1648,  1789. 

2249.  After  twenty-nine 
years  from  the  date  of  the  last 
title,  the  debtor  of  emphyteutic 
dues  or  of  a  rent  may  be 
obliged,  at  his  own  cost,  to 
furnish  the  creditor  or  his  legal 
representatives  with  a  renewal- 
deed.-C.  N.  2263. 

2250.  With  the  exception  of 
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what  is  due  to  the  crown,  all 
arrears  of  rents,  including  life- 
rents, all  arrears  of  interest,  of 
house-rent  or  land-rent,  and 
generally  all  fruits  natural  or 
civil  are  prescribed  by  five 
years. 

This  provision  applies  to 
claims  resulting  from  emphy- 
teutic leases  or  other  real  rights, 
even  where  there  is  privilege  or 
hypothec. 

Prescription  of  arrears  takes 
place  although  the  principle  be 
imprescriptible  by  reason  of 
precarious  possession. 

Prescription  of  the  principal 
carries  with  it  that  of  the  ar- 
rears.—C.  N.  2277 ;  C.  C.  2203, 
s.3,   2215,2267. 

SECTION   III. 

Of  Prescription  by  Subsequent 
Purchasers. 

2251.  He  who  acquires  a 
corporeal  immoveable  in  good 
faith  under  a  transJatory  title, 
prescribes  the  ownership  there- 
of and  liberates  himself  from 
the  servitudes,  charges  and  hy- 
pothecs upon  it  by  an  effective 
possession  in  virtue  of  such  title 
during  ten  years.— C.  N.  2265; 
C.  C.  1449,  1553,  2193,  2206,  2215. 
2218,  2232,  s.  2.,  2234,  2235, 
2269. 

2252.  A  subsequent  pur- 
chaser of  dues  or  rents  with 
title  and  in  good  faith,  pre- 
scribes the  capital  thereof  by 
means  of  an  indefective  enjoy- 
ment during  ten  years,  against 
the  creditor  who  has  during 
that  time  entirely  failed  to 
enjoy  and  neglected  to  act. 

2253.  It  is  sufficient  that  the 
good  faith  of  subsequent  pur- 
chasers existed  at  the  time  of 
the  purchase,  even  when  their 


effective  possession  only  com- 
menced later. 

The  same  rule  is  observed 
with  regard  to  every  preceding 
purchaser  whose  possession  is 
added  to  theirs  for  this  pre- 
scription,—C.  N.  2260. 

2254.  A  title  which  is  null 
by  reason  of  informality  cannot 
serve  as  a  ground  for  prescrip- 
tion by  ten  years.— C.  N.  2267. 

2255.  After  prescription  by 
ten  years  has  been  renounced 
or  interrupted,  prescription  by 
thirty  years  alone  can  be  com- 
menced.— C.  C.  2264. 

2256.  Prescription  by  ten 
years  and  the  other  lesser  pre- 
scriptions may  be  invoked 
separately  against  the  same 
demand  together  with  that  by 
thirty  years. 

2257.  In  cases  where  pre- 
scription by  ten  years  can  run, 
each  new  holder  of  an  immove- 
able burthened  with  a  servi- 
tude, charge  or  hypothec,  may 
be  obliged  to  furnish  a  renewal- 
title  at  his  own  cost.— C.  C. 
2057. 

SECTION  IV. 

Of   certain   Prescriptions    by 
Ten  Years. 

2258.  The  action  in  restitu- 
tion of  minors  for  lesion,  the 
action  in  rectification  of  tutors1 
accounts  and  that  in  rescission 
of  contracts  for  error,  fraud, 
violence  or  fear,  are  prescribed 
by  ten  years. 

This  time  runs  in  the  case  of 
violence  or  fear  from  the  day  it 
ceased  ;  and  in  the  case  of  error 
or  fraud  from  the  day  it  was 
discovered. 

This  time  only  runs  with  re- 
gard to  interdicted  persons 
from  the  day  the  interdiction 
is  removed,  except  for  prodigals 
or  persons  to  whom  a  judicial 
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adviser  has  been  given.  It 
does  not  run  against  idiots, 
madmen  and  insane  persons, 
although  not  interdicted.  It 
does  not  run  against  minors 
until  they  become  of  age.— C.  N. 
1304  :  C.  C.  2232,  2269. 

2259.  After  ten  years,  arch- 
itects and  contractors  are  dis- 
charged from  the  warranty  of 
the  work  they  have  done  op 
directed.—  C.  N.  2270;  C.  C. 
1688. 

SECTION  V. 

Of  certain  Short  Pr  encryptions. 

2260.  The  following  actions 
are  prescribed  by  five  years : 

1.  For  professional  services 
and  disbursements  of  advocates 
and  attorneys,  reckoning  from 
the  date  of  the  final  judgment 
in  each  case ; 

2.  For  professional  services 
and  disbursements  of  notaries 
and  fees  of  officers  of  justice, 
reckoning  from  the  time  when 
they  became  payable ; 

3.  Against  advocates,  attor- 
neys, notaries  and  other  officers 
or  functionaries  who  are  de- 
positaries in  virtue  of  their 
office,  for  the  recovery  of  papers 
and  titles  confided  to  them ; 
reckoning  from  the  termination 
of  the  proceedings  in  which 
such  papers  and  titles  were 
made  use  of.  or,  in  other  cases 
from  the  date  of  their  recep- 
tion ; 

4.  Upon  inland  or  foreign  bills 
of  exchange,  promissory  notes, 
or  notes  for  the  delivery  of 
grain  or  other  things,  whether 
negotiable  or  not,  or  upon  any 
claim  of  a  commercial  nature, 
reckoning  from  maturity  ;  this 
prescription  however  does  not 
apply  to  bank  notes ; 

5.  Upon  sales  of  moveable  ef- 
fects  between  non-traders    or 


between  traders  and  non- 
traders,  these  latter  sales  being 
in  all  cases  held  to  be  commer- 
cial matters ; 

6.  For  hire  of  labor  or  for  the 
price  of  manual,  professional  or 
intellectual  work  and  materials 
furnished ;  saving  the  excep- 
tions contained  in  the  folio wirg 
article* : 

7.  For  visits,  services,  opera- 
tions and  medicines  of  physi- 
cians or  surgeons,  reckoning 
from  each  service  or  things 
furnished.  The  oath  of  the 
physician  or  surgeon  makes 
proof  as  to  the  nature  and  dura- 
tion of  the  services.— R.  S.  Q. 
5851 ;  C.  N.  2272, 2273, 2276 ;  C.  C. 
1734,  2267. 

2261.  The  following  actions 
are  prescribed  by  two  years : 

1.  For  seduction,  or  lying-in 
expenses ; 

2.  For  damages  resulting  from 
offences  or  quasi  -  offences, 
whenever  other  provisions  do 
not  apply ; 

3.  For  "wages  of  workmen  not 
reputed  domestics  and  who  are 
hired  for  a  year  or  more ; 

4.  For  sums  due  schoolmas- 
ters and  teachers,  for  tuition, 
and  board  and  [lodging  fur- 
nished by  them.— C.  C.  2267. 

2262.  The  following  actions 
are  prescribed  by  one  yenr : 

1.  For  slander  or  libel,  reck- 
oning from  the  day  that  it  came 
to  the  knowledge  of  the  party 
aggrieved ; 

2.  For  bodily  injuries,  saving 
the  special  provisions  contained 
in  article  1056  and  cases  regu- 
lated by  special  laws ; 

3.  For  wages  of  domestic  or 
farm  servants,  merchants' 
clerks  and  other  i  mployees  who 
are  hired  by  the  day,  "week  or 
month,  or  for  less  than  a  year ; 

4.  For  hotel  or  boarding-house 
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charges.  -C.  N.  1781,  2272 ;  C.  C. 
2267. 

2263.  Short  limitations  and 
prescriptions  established  by 
acts  of  parliament,  follow  the 
rules  peculiar  to  them,  as  well 
in  matters  respecting  the  rights 
of  the  Crown  as  in  those  respect- 
ing the  rights  of  all  others. 

2264.  At  ter  renunciation  or 
interruption,  except  as  to  pre- 
scription by  ten  years  in  favor 
of  subsequent  purchasers,  pre- 
scription recommences  to  run 
for  the  same  time  as  before,  if 
there  be  no  novation,  saving  the 
provisions  of  the  following  arti- 
cle.-C.  C.  2255. 

2265.  Any  action  which  is 
not  declared  to  be  perempted, 
and  any  judicial  condemnation, 
constitutes  a  title  which  is  only 
prescribed  by  thirty  years,  al- 
though the  subject  matter 
thereof  be  sooner  prescriptible. 

A  judicial  admission  inter- 
rupts prescription,  even  in  an 
action  the  peremption  of  which 
is  declared  or  which  is  other- 
wise insufficient  to  interrupt  it 
alone ;  but  the  prescription 
which  recommences  is  not 
thereby  prolonged.— C.  N.  2244, 
2247,  2248;  C.C.  2226, 

2266.  A  continuation  of  like 
services,  work, sales  or  supplies, 
does  not  hinder  a  prescription, 
if  there  have  been  no  acknow- 
ledgment or  other  cause  of  in- 
terruption.   C.  N.  2274. 

2267.  In  all  the  cases  men- 
tioned in  articles  2250,  2260,  2261 
and  2262  the  debt  is  absolutely 
extinguished  and  no  action  can 
be  maintained  after  the  delay 
for  prescription  has  expired. — 
C.  N.  2275  ;  C.  C.  2188. 

2268.  Actual  possession  of  a 
corporeal  moveable,  by  a  person 
as  proprietor,  creates  a  pre- 
sumption of  lawful  title.  Any 
party  claiming  such  moveable, 


must  prove  beside  his  own 
right,  the  defects  in  the  posses- 
sion or  in  the  title  of  the  posses- 
sor who  claims  prescription,  or 
who,  under  the  provision  of  the 
present  article,  is  exempt  from 
doing  so. 

Prescription  of  corporeal 
moveables  takes  place  after  the 
lapse  of  three  years,  reckoning 
from  the  loss  of  possession  in 
favor  of  possessors  in  good 
faith,  even  when  the  loss  of  pos- 
session has  been  occasioned  by 
theft. 

This  prescription  is  not,  how- 
ever, necessary  to  prevent 
revendication  if  the  thing  have 
been  bought  in  good  faith  in  a 
fair  or  market,  or  at  a  public 
sale,  or  from  a  trader  dealing  in 
similar  articles,  nor  in  commer- 
cial matters  generally  ;  saving 
the  exception  contained  in  the 
following  paragraph. 

Nevertheless,  so  long  as  pre- 
scription has  not  been  acquired, 
the  thing  lost  or  stolen  may  be 
revendicated,  although  it  nave 
been  bought  in  good  faith  in  the 
cases  of  the  preceding  para- 
graph ;  but  the  revendication  in 
such  cases  can  only  take  place 
upon  reimbursing  tne  purchaser 
for  the  price  which  he  has  paid. 

If  the  thing  have  been  sold 
under  the  authority  of  law,  it 
cannot  in  any  case,  be  reven- 
dicated. 

The  stealer  or  other  violent 
clandestine  possessor  of  a  thing, 
and  his  successors  by  general 
title,  are  debarred  from  pre- 
scribing by  articles  2197  and 
2198. -C.N.  2279,  2280 ;  CXJ.  1488, 
1489,  1490  ;  C.  C.  P.  668. 

2269.  Prescriptions  which 
the  law  fixes  at  less  than  thirty 
years,  other  than  those  in  favor 
of  subsequent  purchasers  of  im- 
moveables with  title  andingood 
faith,  and  that  in  case  of  res- 
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cission  of  contracts  mentioned 
in  article  2258,  run  against 
minors,  idiots,  madmen  and  in- 
sane persons,  whether  or  not 
they  nave  tutors  or  curators, 
Raving  their  recourse  against 
the  latter.— C.N.  2278 ;  C.C.  2232. 

SKCTION  VI. 

Transitory  Provisions. 

2270.    Prescriptions     begun 
before  the  promulgation  of  this 


code,  must  be  governed  by  the 
former  laws. 

Nevertheless  prescriptions 
then  begun,  for  which,  accord- 
ing to  these  laws,  an  immemo- 
rial duration  or  one  of  a  hundred 
years  is  required,  are  acquired 
without  respect  to  such  neces- 
sity. 


OF  IMPRISONMENT  IN  CIVIL  CASES. 


2271.  Repealed  by  60  V.  c. 
50,  s.  38. 

2272.  Ibid. 

2273.  Ibid. 

2274.  Ibid. 


2275.  Ibid. 

2276.  Ibid. 

2277.  Ibid. 

Vide  C.  C.  P.  832  et  s. 


BOOK      FOURTH. 


COMMERCIAL    LAW. 


GENERAL  PROVISIONS. 

2278.  The  principal  rules 
applicable  in  commercial  cases 
which  are  not  contained  in 
this   book  are  declared  in  the 


several  preceding  books,  and 
more  especially  in  the  titles 
Of  Obligations  j  Of  sale,  Of  lease, 
Of  mandate.  Of  pledge,  Of  part- 
nership and  Of  prescription, 
in  the  third  book. 
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OF  BILLS  OF  EXCHANGE,  NOTES  AND  CHEQUES. 


Articles  2279  to  2354,  both  in- 
clusive, of  the  Civil  Code  of 
Lower  Canada,  have  been  re- 
pealed by  **  The  Bills  of  Ex- 
change Act,  1890"  except  in  so 
far  as  these  articles,  or  any  of 
them,  relate  to  evidence  in 
regard  to  bills  of  exchange, 
cheques,  and  promissory  notes. 

"  The  Bills  of  Exchange  Act, 
1890,"  is  reproduced  in  the 
Appendix,  with  all  amend- 
ments to  date. 

The  following  are  the  articles 
of  the  Civil  Code  that  relate 
more  or  less  directly  to  evidence 
in  regard  to  bills  of  exchange, 
cheques,  and,  promissory  notes. 
—Editor. 

2340.  In  all  matters  relating 
to  bills  of  exchange  not  pro- 
vided for  in  this  code  or  the 
Federal  laws,  recourse  must  be 
had  to  the  laws  of  England  in 
force  on  the  thirtieth  day  of 
May,  one  thousand  eight  hun- 
dred and  forty-nine.— R.  S.  Q. 


6251 ;  B.  N.  A.  act,  1887,  ss.  91 
and  92. 

2341.  In  the  investigation 
of  facts,  in  actions  or  suits 
founded  on  bills  of  exchange 
drawn  or  endorsed  either  by 
traders  or  other  persons,  re- 
course must  be  had  to  the  laws 
of  England  in  force  at  the  time 
specified  in  the  last  preceding 
article,  and  no  additional  or 
different  evidence  is  required 
or  can  be  adduced  by  reason  of 
any  party  to  the  bill  not  being 
a  trader. 

2342.  The  parties  in  the 
actions  or  suits  specified  in  the 
last  preceding  article  may  be 
examined  under  oath  as  pro- 
vided in  the  title  Of  Oblig- 
ations. 

2354.  In  the  absence  of 
special  provisions  in  this  sec- 
tion, cheques  are  subject  to  the 
rules  concerning  inland  bills  of 
exchange  in  so  far  as  their 
application  is  consistent  with 
the  usage  of  trade. 


TITLE    SECOND. 


OF     MERCHANT     SHIPPING 


2355.  Subject  to  the  pro- 
visions of  the  following  para- 
graph, the  law  of  the  Imperial 
parliament,  respecting  mer- 
chant shipping,  contains  pro- 
visions concerning  British  snips 
in  the  province  of  Quebec,  in  all 


matters  to  which  such  pro- 
visions extend  and  are  appli- 
cable therein. 

The  following  Federal  laws 
contain  provisions  concern- 
ing ships,  in  all  matters  regu- 
lated by  such  laws  : 
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1.  The  law  respecting  the 
registration  and  classification 
of  shipping ; 

2.  The  law  respecting  the 
shipping  of  seamen ; 

3.  The  law  respecting  the 
shipping  of  seamen  on  inland 
waters ; 

4.  The  law  respecting  wrecks, 
casualties  and  salvage ; 

5.  The  law  respecting  the 
safety  of  ships  and  the  preven- 
tion of  accidents  on  board 
thereof ; 

6.  The  law  respecting  the 
navigation  of  Canadian  waters  ; 

7.  The  law  respecting  the 
liability  of  carrier*  by  water ; 

8.  The  law  respecting  the 
coasting  trade  of  Canada.— 
R.  S.  Q.  6254;  R.  S.  C,  cc.  72,  74, 
75,  77,  79,  81,  82  and  83. 

CHAPTER  FIRST. 

OF  THE  REGISTRATION  OF  SHIPS.  ■ 

2356.  The  registration  of ' 
British  ships,  when  necessary. 
is  effected  in  the  manner  ana 
according  to  the  rules  and 
forms  prescribed  in  the  laws 
for  that  purpose  mentioned  in 
the  preceding  article.— K.  S.  Q. 
6255 ;  R.  S.  C.  c.  72. 

2357.  Every  ship  propelled 
either  wholly  or  in  part  by 
.steam,  whatever  her  tonnage  as 
well  as  ev<  ry  ship  not  propelled 
wholly  or  in  part  by  steam,  of 
more  than  ten  tons  burthen, 

and  having  a  whole  or  fixed 
deck,  although  otherwise  by 
law  deemed  to  be  a  British 
ship  shall,  to  be  recognized  as  a 
British  ship  and  to  be  admitted 
to  the  privileges  of  a  British 
ship  in  Canada,  be  registered  in 
the  manner  and  according  to 
the  formalities  prescribed  in 
the  Federal  law  respecting  the 
registration  or  classification  of 
ships. 


2.  The  owner  of  a  vessel,  not 
being  a  ship,  within  the  mean- 
ing of  the  preceding  paragraph, 
must  obtain  a  license  from  the 
officer  authorized  to  grant  the 
same,  the  whole  in  the  manner 
and  under  the  conditions  pre- 
scribed in  the  above  mentioned 
Federal  act.— R.  S.  Q.  6256  ;  R. 
S.  C,  c.  72,  ss.  5  and  25. 

2358.  The  special  rules  con- 
cerning the  measurement;  of 
vessels  of  the  description  men- 
tioned in  the  preceding  article, 
concerning  builders'  certifi- 
cates, change  of  masters  and 
change  in  the  name  of  such 
vessels,  certificates  of  registra- 
tion and  endorsement  thereof, 
permits  and  those  concerning 
the  powers  and  duties  of  col- 
lectors and  other  officers  in 
relation  thereto,  are  contained 
in  the  Federal  act  above  re- 
ferred to.— R.  S.  Q.  6256 ;  R.  S. 
C,  c.  72. 

CHAPTER  SECOND. 

OF     THK     TRANSFER     OF     REGIS- 
TERED   VESSELS. 

2359.  The  transfer  of  regis- 
tered British  ships  can  be  made 
only  by  a  bill  oi  sale  executed 
in  the  presence  of  one  or  more 
witnesses,  containing  the  re- 
cital specified  in  the  Imperial 
law  respecting  merchant  ship- 
ping, and  entered  in  the  book 
of  registry  of  ownership  in  the 
manner  in  the  said  law  pre- 
scribed. 

The  rules  respecting  the  per- 
sons qualified  to  make,  and 
receive  such  transfers  and  re- 
specting the  registry  and  certi- 
ficate of  ownership  and  priority 
of  right  are  contained  in  the 
said  law.— R.  S.  Q.  6257;  R.  S. 
C,  cc.  72  and  120,  s.  52. 

2360.  The  transfer  of  ships 
registered  in  Canada  is  effected 
in  accordance  with    the  prov 
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sions  of  the  preceding  article.— 
R.  S.  Q.  6258 ;  R.  S.  C,  c.  72. 

2362.  Transfers  of  ships  and 
vessels  of  the  description  speci- 
fied in  articles  2359  and  2360  not 
made  and  registered  in  the  man- 
ner therein  prescribed,  do  not 
convey  to  the  purchaser  any 
title  or  interest  in  the  ship  or 
vessel  intended  to  be  sold. — 
R.  S.  Q.  6250 ;  R.  S.  C.,  c.  72. 

2362.  Repealed  by  36  V. 
{Can.)  c.  128. 

2363.  Ibid. 

2364.  Ibid. 

2365.  Ibid. 

2366.  Ibid. 

2367.  Ibid. 

2368.  Ibid. 

2369.  Ibid. 

2370.  Ibid. 

2371.  Ibid. 

2372.  Ibid. 

Articles  2362,  2363,  2364,  2365, 
2366,  2367,  2368,  2369,  2370,  2371 
and  2372  are  repealed  by  the 
Federal  act  respecting  the  regis-  J 
tration  and  classification  of 
shipping.— R..  S.  Q.  6260  ;  36  V. 
Can.,  c.  128. 

2373.  Vessels  built  in  this 
province  may  also  be  transferred 
in  security  for  loans  in  the  man- 
ner declared  in  the  next  follow- 
ing chapter. 

CHAPTER  THIRD. 

OF  THE    MORTGAGE    AND    HYPO- 
THECATION OF  VE8SELS. 

2374.  The  rules  concerning 
the  hypothecation  of  vessels  by 
contract  of  bottomry  are  con- 
tained in  the  title  Of  Bottomry 
and  Respondentia. 

The  mortgage  and  hypothec- 
ation of  registered  Britisn  ships 
are  made  according  to  the  pro- 
visions contained  in  the  Imperial 
law  respecting  Merchant  Ship- 
ping—R.S.Q.  6261  ;  R.S.C.,c.72. 


2375.  Vessels  being  built  in 
Canada  may  be  mortgaged, 
hypothecated,  or  transferred, 
under  the  authority  of  the  Fed- 
eral acts  respecting  the  regis- 
tration and  classification  of 
ships,  and  respecting  banks  and 
banking,  according  to  the  rules 
laid  down  in  the  following  ar- 
ticles of  this  chapter.— R.  S.  Q. 
6262 ;  R.  S.  C,  c.  72  and  c.  120, 
s.  52. 

2376.  The  owner  of  a  ship 
about  being  built  or  being  built 
may,  after  having  recorded  her, 
according  to  law  give  her  as 
security  for  a  loan  and  other 
valuable  consideration. — R.S.Q. 
6262 ;  R  S.  C,  c.  72,  s.  31. 

2376a.  The  entry  in  the  re- 
cord book  of  the  port  in  which 
the  ship  is  registered,  of  the 
instrument  constituting  the 
mortgage  gives  effect  to  such 
instrument  and  establishes  the 
rank  of  the  mortgage  and  hypo- 
thec—R.  S.  Q.  6262;  R.  S.  C, 
c.  72,  s.  32. 

23766,  The  mortgage  is  ex- 
tinguished by  the  production  of 
the  instrument  creating  it,  with 
an  indorsement  thereon,  show- 
ing the  absolute  payment  of  the 
debt  for  which  the  mortgage 
was  given,  and  by  an  entry  in 
the  record  book  to  the  effect 
that  such  mortgage  has  been 
discharged.  —  R.  S.  Q.  6262  ; 
R.  S.  C,  c.  72,  s.  34. 

2377.  If  two  or  more  mort- 
gages are  recorded  respecting 
the  same  ship,  the  hypothecary 
creditors,  notwithstanding  any 
express,  implied  or  constructive 
notice,  are  entitled  to  priority 
one  over  the  other,  according  to 
the  date  at  which  each  instru- 
ment is  recorded  in  the  record 
book,  and  not  accoiding  to  the 
date  of  each  instrument  — 
R.S.Q.  6262 ;  R.  S.  C,  c.  72,  s.  35. 

2377a.  A  mortgage  creditor, 
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is  not  by  reason  of  his  mortgage, 
deemed  to  be  the  owner  or  a 
ship,  nor  is  the  hypothecary 
debtor  deemed  to  have  ceased 
to  be  the  owner  of  such  ship, 
except  in  so  far  as  is  necessary 
for  making  such  ship  available 
as  security  for  the  mortgage 
debt.— R.  S.  Q.  6262;  R.  S.  0., 
c.  72,  s.  36. 

287 8.  Every  mortgagee  may 
absolutely  dispose  of  the  ship  in 
respect  of  which  he  is  recorded 
as  such  mortgagee  and  give 
effectual  receipts  for  the  .pur- 
chase price,  but  if  there  are 
several  persons  recorded  as 
mortgagees  of  the  same  ship, 
no  subsequent  mortgagee  there- 
of can,  except  under  the  order 
of  a  competent  court,  sell  such 
ship  without  the  concurrence  of 
the  prior  mortgagees. 

The  registration  of  bills  of  sale 
is  made  according  to  the  Federal 
act  respecting  the  registration 
and  classification  of  ships.— 
R.  S.  Q.  6262 ;  R.S.C.,  c.  72,  s.  37 
and  c.  120,  s.  52. 

2379.  A  recorded  mortgage 
of  any  ship  may  be  transferred 
by  the  mortgagee  to  any  other 
person,  and  the  instrument 
effecting  such  transfer  must  be 
made  and  recorded  according  to 
the  Federal  act  respecting  the 
registration  and  classification  of 
ships.— R.  S.  Q.  6262  ;  R.  S.  C, 
c.  72,  s.  38,  and  c.  120,  s.  52. 

2379a.  If  the  interest  of  any 

mortgagee  in  a  registered  ship 

is   transmitted  in  con  sequence 

of  death  or  insolvency,   or    in 

consequence  of  the  marriage  of 

a  female  mortgagee,  or  by  any 

lawful  means  oiner  than  by  a 

transfer  made  under  the  Federal 

act,  respecting  the  registration 

and  classification  of  ships,  such 

transmission    is   authenticated 

by  a  declaration  of  the  person 

to  whom  such  interest  has  been 


transmitted  made  in  accordance 
with  the  provisions  of  the  act 
last  above  mentioned.— R.  S.  Q. 
6262;  R.  S.  C.,c.  72,  ss.  39,  40 
and  41. 

2380.  Every  contract  made 
under  article  2375  and  the  acts 
therein  mentioned  may  be  ex- 
ecuted in  the  usual  form  of  con- 
tracts executed  in  this  Province. 
— R.  S.  Q.  6262  ;  R.  S.  C,  c.  72, 
s.  48  ;  C.  C.  1208. 

2381.  Whenever  the  build- 
ing of  a  ship,  which  has  teen 
recorded  according  to  law,  is 
duly  completed,  the  first  mort- 
gagee whose  claim  is  unsatisfied 

|  may,  on  furnishing  the  builder's 
certificate,  secure  from  the  pro- 
per offic-  r  a  certificate  of  regis- 
try according  to  law. 

2.  The  undischarged  mort- 
gages recorded  according  to  law 
are  transferred  and  registered 
in  the  o  der  and  according  to 
the  priority  in  which  they  were 
recorded. 

3.  The  registry  of  all  such 
mortgages  shall  thus  appear 
according  to  their  priority  in 
the  record  books  as  if  they  had 
been  made  or  granted  under  the 
laws  providing  for  the  giving  of 
such  certificate  of  registry. 

A  fresh  instrument  of  mort- 
gage according  to  any  form 
prescribed  by  law,  may  be  grant- 
ed as  a  substitute  for  any  mort- 
gage given  under  article  2375.— 
R.  S.  Q.  6262;  R.  S.  C,  c.  72, 
8.  42  and  c.  120,  s.  52. 

2382.  The  provisions  con- 
tained in  the  foregoing  articles 
of  this  chapter  do  not  deprive 
the  proprietor  o  any  right  of 
action  to  account  or  any  re- 
course by  law  allowed  against 
the  person  or  bank  making  the 
advances.— R.  S.  Q„  6262; 
R.  S.  C,  c.  72,  s.  47  and  c.  120, 
s.  52. 
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CHAPTER  FOURTH. 

OF  PRIVILEGE  AND  MARITIME 
LIEN  UPON  VESSELS  AND 
UPON  THEIR  CARGO  AND 
FREIGHT. 


2383.  There  is  a  privilege 
upon  vess-  Is  for  the  payment 
of  the  following  debts  : 

1.  The  costs  of  seizure  and 
sale,  according  to  article  1995  ; 

2.  Pilotage,  wharfage,  and 
harbor  dues,  and  penalties  for 
the  infraction  of  lawful  har- 
bour regulations ; 

3.  The  expenses  of  keeping 
the  vessel  and  rigging,  and  of 
repairing  the  latter  since  the 
last  voyage ; 

4.  The  wages  of  the  master 
and  crew  for  the  last  voyage  ; 

5.  The  sums  due  for  repairing 
and  furnishing  the  ship  on  her 
last  voyage,  and  for  merchan- 
dise sold  by  the  captain  for  the 
same  purpose ; 

6.  Hypothecations  upon  the 
ship,  according  to  the  rules 
declared  in  the  third  chapter 
of  this  title  and  in  the  title  Of 
Bottomry  and  Respondentia. 

7.  Premiums    of     insurance  , 
upon  the  ship  for  the  last  voy- 
age ;  i 

8.  Damages  due  to  freighters 
for   not    delivering   the    goods 
shipped   by   them,   and    in   re-  | 
imbursement  for  injury  caused  ; 
to  such  goods  by  the  fault  of 
the  master  or  crew.  , 

If  the  ship  sold  have  not  yet 
made  a  voyage,  the  seller,  the 
workmen  employed  in  building 
and  completing  her,    and    the 
persons  by  whom  the  materials 
lave  been  furnished,  are  paid 
>y  preference  to  all  creditors, 
except  those  for  debts  enumer- 
ated in  paragraphs  1  and  2. 


2384.  A  ship's  husband,  or 
other  agent,  holding  the  ship's 
papers,  has  a  lien  upon  them 
for  advances  and  charges  due 
for  the  management  of  the 
business  of  the  ship. 

2385.  The  following  debts 
are  paid  by  privilege  upon  the 
cargo : 

1.  Costs  of  seizure  and  sale  ; 

2.  Wharfage; 

3.  Freight  upon  the  goods, 
according  to  the  rules  declared 
in  the  title  Of  Affreightment, 
and 'what  is  due  for  the  pass- 
age of  the  owner ; 

4.  Loans  upon  respondentia  j 

5.  Premiums  of  insurance 
upon  the  things  insured. 

2386.  The  following  debts 
are  paid  by,  privilege  upon  the 
freight : 

1.  The  cost  of  seizure  and  dis- 
tribution ; 

2.  The  wages  of  the  master 
and  of  the  seamen  and  others 
em  pi  yed  in  the  vessel ; 

3.  Loans  on  bottomry  accord- 
ing to  the  rules  contained  in 
the  title  Of  Bottomry  and  Res- 
pondent i(i . 

2387.  The  order  of  privileges 
declared  in  the  foregoing 
articles  is  without  prejudice  to 
claims  for  damage  ov  collision, 
or  for  average  contributions,  or 
for  salvage,  which  are  paid  by 
privilege,  after  the  debts  enu- 
merated as  1,  2,  in  articles  2383 
and  2385,  and  before  or  after 
other  privileged  debts,  accord- 
ing to  the  circumstances  under 
which  the  claim  has  arisen,  and 
the  usage  of  trade. 

2388.  The  provisions  con- 
tained in  this  chapter  do  not 
apply  in  ca^es  before  the  Court 
of  Vice- Admiralty. 

Cases  in  that  Court  are  deter- 
mined according  to  the  civil 
and  maritime  laws  of  England. 
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CHAPTER  FIFTH. 

OP  OWNERS,  MASTERS  AND  SEA- 
MEN. 

2880.  The  owners,  or  a 
majority  of  them,  appoint  the 
master  and  may  discharge  him 
without  assigning  any  cause 
unless  it  is  otherwise  specially 
agreed. 

2390.  The  owners  are  civilly 
responsible  for  the  acts  of  the 
master  in  all  matters  which 
concern  the  ship  and  voyage, 
and  for  damages  caused  by  his 
fault  or  the  fault  of  the  crew. 

They  are  responsible  in  like 
manner  for  the  acts  and  faults 
of  any  person  lawfully  substi- 
tuted to  the  master. 

The  whole  nevertheless  sub- 
ject to  the  provisions  contained 
in  this  chapter  and  in  the  titles 
Of  Affreightment  and  Of  Bot- 
tomry and  Res  ondentin  and 
in  Imperial  and  Federal  acts 
respecting  merchant  shipping. 
— K.  S.  Q.  6263 ;  R.  S.  C,  cc.  82 
and  83. 

2391.  Any  person  who  hires 
a  vessel  to  have  the  exclusive 
control  and  navigation  of  it,  is 
held  to  be  the  owner  from  the 
time  of  such  hiring,  with  the 
rights  and  liabilities  of  an 
owner  as  respects  third  persons. 

2892.  In  matters  of  common 
interest  to  the  owners  concern- 
ing the  equipment  of  the  ves- 
sel, the  opinion  of  the  majority 
in  value  governs  unless  there  is 
an  agreement  to  the  contrary. 

If  there  be  an  eq  <al  division 
on  the  question  whether  the 
ship  shall  be  employed  or  not, 
the  opinion  in  favor  of  the 
employment  prevails  ;  saving, 
in  Doth  cases,  to  the  owners 
who  object  tne  right  to  claim 
exemption  from  liability,  and 
indemnity  according  to  the  cir- 


cumstances and  the  discretion 
of  a  competent  court. 

2398.  The  sale  of  a  ship  by 
licitation  cannot  be  orderea 
unless  it  is  demanded  by  the 
owners  of  at  least  one  half  of 
the  total  interest  in  the  ship, 
save  in  the  case  of  an  agree- 
ment to  the  contrary. 

2394.  The  general  powers  of 
the  master  to  bind  the  owner 
of  the  ship  personally,  and  their 
mutual  obligations  toward  each 
other  are  governed  by  the  rules 
contained  in  the  title  Of  Lease 
and  Hire,  and  in  the  title  Of 
Mandate,  respectively. 

2895.  The  master  is  person- 
ally liable  to  third  persons 
for  all  obligations  contracted  by 
him  respecting  the  ship,  unless 
by  express  term  the  credit  is 
given  to  the  owners  on ly.— C.C. 
1715. 

2396.  The  master  engages 
the  crew  for  the  ship.  This  he 
does  nevertheless  in  concert 
with  the  owners  or  ship's  hus- 
band when  they  are  present  at 
the  place . 

2397.  The  master  is  bound 
to  see  that  the  ship  is  properly 
furnished  and  prepared  for  the 
voyage,  but  if  the  owners  or 
ship's  husband  be  present  at 
the  place,  the  master  cannot, 
without  special  authority,  cause 
extraordinary  repairs  to  be 
made  upon  the  ship,  or  buy 
sails,  cordage  or  provisions  for 
the  voyage,  nor  borrow  money 
for  that  purpose ;  subject  to  the 
exception  contained  in  article 
2604. 

2398.  He  is  bound  to  sail  on 
the  day  appointed  and  to  pursue 
his  voyage  without  deviation  or 
delay,  subject  to  the  conditions 
contained  in  the  title  Of  Af- 
freightment. 

2399.  He  may,  during  the 
voyage,  in   cases   of  necessity 
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borrow  money  or,  if  that  be  im- 
possible, sell  part  of  the  cargo 
to  repair  the  ship  or  to  supply 
her  with  provisions  or  other 
necessary  things. 

2400.  He  cannot  sell  the 
ship  without  special  authority 
from  the  owners,  except  in  case 
of  inability  to  prosecute  the 
voyage,  and  manifest  and  ur- 
gent necessity  for  the  sale. 

2401.  The  master  has  all  the 
authority  over  the  seamen  and 
other  persons  in  the  ship  in- 
cluding the  passengers,  which 
is  necessary  for  its  safe  naviga- 
tion, management  and  preser- 
vation, and  for  the  maintenance 
of  good  order. 

2402.  He  may  throw  over 
board  a  part  or  the  whole  of  the 
cargo  in  cases  of  imminent  dan- 
ger and  when  necessary  for  the 
preservation  of  the  ship. 

2403.  The  rights,  powers 
and  obligations  of  the  owners 
and  of  the  master  with  respect 
to  the  ship  and  cargo  are  fur- 
ther declared  in  the  title  Of 
Affreightment  and  Of  Insur- 
ance, 

The  rules  concerning  the 
master's  powers  to  hypothecate 
the  ship  or  cargo  are  declared 
in  the  title  Of  Bottomry  and 
Respondentia. 


2404.  The  special  duties  of 
masters  with  respect  to  the 
keeping  of  official  logbooks  and 
in  other  matters  not  herein 
provided  for,  the  engagement 
and  treatment  of  seamen,  the 
payment  and  disposal  of  their 
wages  and  their  discharge  are 
regulated  by  the  provisions 
contained  respectively  in  the 
Imperial  law  respecting  Mer- 
chant Shipping  Act,  and  in  the 
Federal  acts  respecting  the 
shipping  of  seamen.-R.  S.  Q. 
6264  ;  R.  S.  C,  cc.  74  and  75. 

2405.  Wages  not  exceeding 
two  hundred  dollars  due  to  any 
seamen  for  service  in  a  vessel 
registered  in  Canada  may  be  re- 
covered in  a  summary  manner 
before  any  judge  of  the  Super- 
ior Court,  any  judge  of  the  ses- 
sions of  the  peace,  any  stipendi- 
ary magistrate,  any  police  ma- 
gistrate, or  any  two  justices  of 
the  peace,  in  the  manner  and 
according  to  the  rules  pre- 
scribed in  the  Federal  acts  re- 
specting the  engagement  of 
seamen.— R.  S.  Q.  6264 ;  R.  S.  C, 
cc.  74  and  75. 

2406.  Prescription  does  not 
begin  to  run  against  the  claim 
of  seamen  for  their  wages  until 
after  the  expiration  of  the 
voyage. 


TTTLE    THIRD. 

OF      AFFREIGHTMENT. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 

2407.  Contracts  of  affreight- 
ment are  either  by  charter- 
party,  or  for  the  conveyance  of 
goods  in  a  general  ship. 


2408.  The  contract  may  be 
made  by  the  owner  or  the  mas- 
ter of  the  ship  or  by  the  ship's 
husband  as  agent  of  the 
former. 

If  made  by  the  master,  it 
binds   himself,    and    also    the 
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owner  of  the  ship ;  unless  it  is 
made  at  a  place  where  the 
owner  or  ship  a  husband  is  pre- 
sent, and  tney  disavow  the 
contract,  in  which  case  it  hinds 
th<>.  master  only. 

If  the  ship  be  hired  by  a  party 
who  sublets  it,  he  is  subject  iii 
contracts  of  affreightment  to 
the  same  rules  as  if  he  were 
owner. 

2409.  The  ship,  with  her 
equipments,  and  the  freight  are 
bound  to  the  performance  of 
the  obligations  of  the  lessor 
and  the  cargo  to  the  perform- 
ance of  the  obligations  of  the 
lessee  or  freighter. 

24  lO.  If  before  the  depart- 
ure of  the  vessel  there  be  a  de- 
claration of  war  or  interdiction 
of  trade,  with  the  country  to 
which  she  is  destined,  of  by 
reason  of  any  other  event  of 
irresistible  force,  the  voyage 
cannot  be  prosecuted,  the  con- 
tract is  dissolved,  without 
either  party  being  liable  in 
damages. 

The  expense  of  loading  and 
unloading  the  cargo  is  borne  by 
the  freighter. 

241 1.  If  the  port  of  destina- 
tion be  closed,  or  the  ship  de- 
tained by  irresistible  force,   for 
a  time  only,  the  contract  sub- 
sists    and     the     master     and 
freighter  are  mutually  bound  to 
await  the  opening  of  the  port 
and  the  liberation  of  the  snip; 
without  either  of  them  being 
entitled  to  damages.      The  rule 
applies  equally  if  the  obstruc- 
tion arise  during  the  voyage  ; 
and  no  increase  of  freight  can 
be  demanded. 

2412.  The  freighter  may 
nevertheless  unload  the  goods 
during  the  detention  of  the 
ship  for  the  causes  stated  in  the 
last  preceding  article ;  subject 
to   the  obligation  of  reloading 


after  the  obstruction  has  ceased, 
or  of  indemnifying  the  lessor 
for  the  full  f reigh  t ;  unless  the 
goods  are  of  a  perishable  nature 
and  can  not  be  replaced,  in  which 
case  freight  is  due  only  to  the 
place  of  the  discharge. 

2413.  Contracts  of  affreight- 
ment and  the  obligations  of  the 
parties  under  them,  are  subject 
to  the  rules  relating  to  carriers 
contained  in  the  tide  Of  Lease 
and  Hire,  when  these  are  not 
inconsistent  with  the  article  of 
this  title. 

CHAPTER  SECOND. 

OF  CHARTER-PARTY. 

2414.  Affreightment  by 
charter-party  may  be  either  of 
the  whole  ship  or'of  some  prin- 
cipal part  of  it,  and  for  a  deter- 
mined voyage  or  a  specified 
time. 

2415.  The  charter-party,  or 
memorandum  of  charter-party, 
usually  specifies  the  name  and 
burden  of  the  ship  with  a  stipu- 
lation that  she  is  tight  and 
staunch  and  well  furnished  and 
equipped  for  the  voyage.  It  also 
contains  stipulations  as  to  the 
time  and  place  of  loading,  the 
day  of  sailing,  the  rate  and  pay- 
ment of  freight,  and  the  con- 
ditions of  demurrage,  with  a 
declaration  of  the  fortuitous 
events  which  exempt  the  lessor 
from  liability,  and  such  other 
covenants  as  the  parties  may 
see  fit  to  add. 

2416.  If  the  time  of  loading 
and  unloading  the  ship,  and  the 
demurrage  be  not  agreed  upon, 
they  are  regulated  by  usage. 

2417.  When  goods  are  put 
on  board  of  a  ship  in  pursuance 
of  a  charter-party  the  master 
signs  a  bill  of  lading  for  them 
to  the  effect  mentioned  in  arti- 
cle 2420. 

20 
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2418.  If  the  whole  of  the  ship  | 
be  leased,  but  it  be  not  wholly  j 
loaded  by  the  lessee,  the  master  ; 
cannot  receive  other  cargo ! 
without  his  consent ;  in  case  of  j 
any  other  cargo  being  received 
the  lessee  is  entitled  to  the 
r eight  of  it. 

CHAPTER  THIRD. 

OF  THE  CONVEYANCE  OF  GOODS 
IN  A  GENERAL  SHIP. 

2419  The  contract  for  the 
conveyance  of  goods  in  a  gene- 
ral ship  is  that  by  which  the 
master  or  the  owner  of  a  ship 
destined  for  a  particular  voyage 
engages  separately  with  various 
persons,  unconnected  with  each 
other,  to  convey  their  respective 
goods  according  to  the  bill  of 
lading  to  the  place  of  their  des- 
tination and  there  to  deliver 
them. 

CHAPTER  FOURTH. 

OF  THE  BILL    OF    LADING. 

2420.  The  bill  of  lading  is 
signed  and  delivered  by  the 
master  or  purser,  in  three  or 
more  parts,  of  which  the  master 
retains  one  ;  the  freighter  also 
keeps  one,  and  sends  one  to  the 
consignee. 

Besides  the  name  of  the  par- 
ties and  of  the  ship,  it  states  the 
nature  and  quantity  of  the 
goods  shipped,  with  their  marks 
and  numbers  in  the  margin, 
and  the  place  of  their  delivery, 
the  name  of  the  consignee,  the 
place  of  shipping  and  of  ship's 
destination,  with  the  rate  and 
manner  of  payment  of  the 
freight,  and  primage  and  aver- 
age. 

2421.  When  by  the  bill  of 
a  ding  the  delivery  of  the  goods 


is  to  be  made  to  a  person  named 
or  to  his  assigns,  such  person 
may  transfer  nis  right  by  en- 
dorsement and  delivery  or  the 
bill  of  lading,  and  the  owner- 
ship of  the  goods  and  all  rights 
and  liabilities  in  respect  thereof 
are  held  to  pass  thereby  to  the 
indorsee  ;  subject  nevertheless 
to  the  rights  of  third  persons. 

2422.  The  freighter  or  lessee 
upon  the  signing  and  delivery 
to  him  of  the  bill  of  lading,  is 
bound  to  return  the  receipts 
given  by  the  master  for  the 
goods  shipped.  The  bill  of  lad- 
ing, in  the  hands  of  a  consignee 
or  endorsee,  is  conclusive  evi- 
dence against  the  party  signing 
it ;  unless  there  is  fraud,  of 
which  the  holder  is  cognizant. 

CHAPTER  FIFTH. 

OF  THE   OBLIGATIONS   OF  THE 

OWNER  OR  LESSOR  AND  OF 

THE  MASTER. 

2423.  The  lessor  is  obliged 
to  provide  a  vessel  of  the  stipu- 
lated burthen,  tight  and 
staunch,  furnished  with  all 
tackle  and  apparel  necessary 
for  the  voyage,  and  with  a  com- 
petent master  and  a  sufficient 
number  of  persons  of  skill  and 
ability  to  navigate  her,  and  so  to 
keep  her  to  the  end  of  the  voy- 
age. The  master  is  obliged  to 
take  on  board  a  pilot,  when  by 
the  law  of  the  country  one  is 
required. 

2424.  The  master  is  obliged 
to  receive  the  goods,  and  care- 
fully arrange  and  stow  them  in 
the  ship,  and  to  sign  such  bills 
of  lading  as  may  be  required  by 
the  freighter  or  lessee,  accord- 
ing to  article  2420,  upon  receiv- 
ing from  him  the  receipts  given 
for  the  goods. 

2425.  The  goods  must  not  be 
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stowed  on  deck  without  the  con- 
sent of  the  freighter,  unless  in 
a  particular  trade  or  in  inland 
or  coasting  voyages,  where 
there  is  an  established  usage  to 
that  effect.  If  without  such 
consent  or  usage  the  goods  be 
so  stowed  and  are  lost  by  peril 
of  the  sea  the  master  is  person- 
ally liable. 

24  20.  The  ship  must  sail  on 
the  day  fixed  by  the  contract, 
or,  if  no  day  be  fixed,  within  a 
reasonable  time,  according  to 
circumstances  -and  usage ; 
and  must  proceed  to  her  des- 
tination without  deviation.  If 
by  the  fault  of  the  master  the 
snip  be  delayed  in  her  depart- 
ure, or  during  the  voyage,  or  at 
the  place  of  discharge,  or  any 
loss  or  injury  occur,  he  is  liable 
in  damages. 

2427.  The  master  is  obliged 
to  exercise  all  needful  care  of 
the  cargo,  and,  in  case  of  wreck, 
or  other  obstruction  to  the 
voyage  by  a  fortuitous  event  or 
irresistible  force,  he  is  obliged 
to  use  the  diligence  and  care  of 

*  a  prudent  administrator  for  the 
preservation  of  the  goods,  and 
for  their  conveyance  to  the 
place  of  destination,  and  for 
that  purpose  to  engage  another 
ship,  if  it  be  necessary. 

2428.  On  the  completion  of 
the  voyage,  and  after  due  com- 
pliance with  the  laws  and  regu- 
lations of  the  port,  the  master 
is  obliged  to  deliver  the  goods 
without  delay  to  the  consignee 
or  his  assignee,  on  production 
of  the  bill  of  lading  or  payment 
of  the  freight  and  other  charges 
due  in  respect  of  it. 

2429.  The  goods  must  be 
delivered  in  conformity  with 
the  terms  of  the  bill  of  lading 
and  according  to  the  law  or 
usage  observed  in  the  place  of 
delivery. 


2480.  Whenever  any  vessel 
has  arrived  at  its  destination 
in  any  port  in  Lower  Canada, 
and  the  master  thereof  has 
notified  the  consignee  either  by 
public  advertisements  or  other- 
wise, that  such  cargo  has 
reached  the  place  designated  in 
the  bill  of  lading,  such  consignee 
is  bound  to  receive  the  same 
within  twenty-four  hours  after 
notice;  and  thereafter  such 
cargo,  so  soon  as  placed  on  the 
wharf,  is  at  the  risk  and 
charges  of  the  consignee  or 
owner. 

2431.  The  time  allowed  for 
the  discharge  of  cargoes  con- 
sisting of  certain  kinds  of  mer- 
chandise is  regulated  by  the 
laws  respecting  the  discharging 
of  cargoes  of  vessels.— R.  S.  Q., 
art.  62tfo;R  S.  C,  c.  90. 

2432.  Neither  the  owner  nor 
master  is  exempt  from  liability 
for  loss  or  damage  occasioned 
by  the  fault  or  incapacity  of 
any  qualified  pilot  acting  in 
charge  of  the  ship. — R.  S.  Q., 
art.  6266 ;  R.  S.  C,  c.  80,  s.  57. 

2433.  The  owner  of  a  sea- 
going ship  is  not  liable  for  the 
loss  or  damage  occasioned  to 
any  goods,  wares,  merchandise 
and  article  of  any  kind,  on 
board  any  such  vessel  or 
delivered  to  him  for  conveyance 
therein,  without  his  actual 
fault  or  privity,  or  the  fault  or 
neglect  of  his  agents,  servants 
or  employees  : 

1.  By  reason  of  fire,  or  the 
dangers  of  navigation; 

2.  By  reason  of  any  defect  in, 
or  the  nature  of,  the  goods 
themselves  or  from  armed  rob- 
bery or  other  irresistible  force  ; 
or, 

3.  By  reason  of  any  robbery, 
theft,  embezzlement,  removal 
or  secreting  of  any  gold,  silver, 
diamonds,  watches,  jewels   or 
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precious  stones,  or  valuable 
securities,  or  articles  of  great 
value,  not  being  ordinary  mer- 
chandise, unless  the  true  nature 
and  value  thereof  have  at  the 
time  of  their  delivery  for  con- 
veyance, been  declared  by  the 
owner  or  shipper  thereof  to  the 
carrier  or  agent  or  servant,  and 
entered  in  the  bill  of  lading,  or 
otherwise  in  writing.— R.  S.  Q. 
6267  ;  R.  S.  C,  c.  82,  ss.  1  and  2, 
§4. 

2434.  In  any  case  of  loss  of 
life  or  personal  injury,  damage 
or  loss  to  anything  on  board  of 
a  sea-going  ship  without  any 
actual  fault  or  privity  on  the 
part  of  the  owner  of  the  vessel 
on  board  of  which  or  through 
the  fault  of  which  the  loss  hap- 
pened, such  owner  is  not  re- 
sponsible for  the  damage  or  the 
loss  occasioned  to  an  amount 
exceeding  the  sum  of  thirty - 
eight  dollars  and  ninety-two 
cents  per  ton  of  the  ship's  regis- 
tered tonnage  in  the  case  of 
sailing  vessels,  and  of  the  gross 
tonnage,  without  deduction 
from  the  engine  room  in  case  of 
steam  vessels. 

The  owner  however  remains 
always  responsible  in  the  same 
manner  for  every  such  loss  and 
damage  arising  on  distinct 
occasions  to  the  same  extent, 
as  If  no  other  loss  or  damage 
had  arisen.— R.&.Q.  6268;  R.S.C., 
c.  79,  s.  12. 

2485.  The  freight  mentioned 
in  the  last  preceding  article  is, 
for  the  purposes  thereof, 
deemed  to  include  the  value  of 
the  carriage  of  any  goods  be- 
longing to  the  owners  of  the 
ship,  passage  money,  and  the 
hire  due  or  to  grow  due  under 
any  contract ;  except  only  such 
hire  in  the  case  of  a  ship  hired 
for  time,  as  may  not  begin  to 
be  earned  until  the  expiration 


of  six  months  after  the  loss  or 
damage. 

This  article  2435  is  without 
effect  owing  to  the  provisions  of 
the  Federal  act  respecting  the 
navigation  of  Canadian  waters 
— R.  S.  Q.  6269  and  R.  S.  C, 
c.  79,  s.  12. 

2436.  The  provisions  con- 
tained in  articles  2433  and  2434 
do  not  apply  to  any  master  or 
seaman,  being  also  owner  or 
part  owner  of  the  ship  to  which 
he  belongs,  to  take  away  or 
lessen  the  liability  to  which  he 
is  subject  in  his  capacity  of 
master  or  seaman. 

CHAPTER  SIXTH. 

OF  THE  OBLIGATIONS   OF    THE 
LESSEE. 


SECTION  I. 

General  Provisions. 

2437.  The  principal  oblig- 
ations of  the  lessee  are : 

1.  To  load  the  ship  with  the 
stipulated  cargo,  and  within 
the  time  specified  by  the  con- 
tract, or,  if  no  time  be  specified, 
within  a  reasonable  delay ; 

2.  To  pay  the  freight  with 
primage  and  average,  and 
demurrage  when  any  is  due. 

2438.  The  lessee  cannot  put 
on  board  any  prohibited  or  un- 
customed goods,  by  which  the 
ship  may  be  subjected  to  deten- 
tion or  forfeiture,  or  goods  of  a 
dangerous  nature,  without  no- 
tice to  the  master  or  owner. 

2439.  If  the  lessee  fail  to 
load  the  ship  fully,  as  agreed  by 
the  charter-party,  or  if  after 
loading,  he  withdraw  the  goods 
before  the  departure  of  the  ship 
or  during  the  voyage,  he  is  liable 
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to  pay  the  whole  freight,  and  to 
indemnify  the  master  for  all  ex- 
penses and  liabilities  arising 
from  such  withdrawal. 

2440.  If  the  ship  be  delayed 
in  her  departure,  or  during  the 
voyage,  hy  the  fault  of  the 
freighter,  he  is  liable  for  de- 
murrage and  other  charges. 

2441.  If  the  lessee  agree  to 
furnish  a  return  cargo,  and  fail 
to  do  so,  and  the  ship  of  neces- 
sity return  unladen,  the  lessee 
is  obliged  to  pay  the  whole 
freight,  subject,  in  the  latter 
case,  to  the  deduction  of  such 
amount  as  the  ship  may  have 
earned  on  the  return  voyage. 

SECTION  II. 

Of  Freight.  Primage,  Average 
and  Demurrage. 

2442.  Freight  is  the  recom- 
pense payable  for  the  lease  of  a 
ship,  or  for  carrying  goods  upon 
a  lawful  voyage  to  the  place  of 
their  destination.  In  the  ab- 
sence of  express  stipulation  it 
is  not  due  until  the  carriage  of 
the  goods  is  completely  per- 
formed, except  in  the  cases 
specified  in  this  section. 

2443.  The  amount  of  freight 
is  regulated  by  the  agreement 
in  the  charter-party,  or  bill  of 
lading,  at  a  gross  sum  for  the 
whole  ship,  or  a  certain  part  of 
it,  or  at  a  fixed  rate  per  ton  or 
package,  or  otherwise.  If  not 
regulated  by  agreement,  the 
rate  is  estimated  upon  the 
value  of  the  service  performed, 
according  to  the  usage  of 
trade. 

2444.  The  amount  of  freight 
is  not  affected  by  the  longer  or 
shorter  duration  of  the  voyage, 
unless  the  agreement  be  to  pay 
a  certain  sum  bv  the  month,  or 
week,  or  other  division  of  time, 


in  which  case  the  freight  begins 
to  run,  if  not  otherwise  stipu- 
lated, from  the  commencement 
of  the  voyage,  and  so  continues, 
as  well  during  its  course,  as 
during  all  unavoidable  delay 
not  occasioned  by  the  fault  of 
the  master  or  lessor;  subject 
nevertheless  to  the  exception 
contained  in  the  next  following 
article. 

2445.  If  the  ship  be  detained 
by  the  order  of  a  sovereign 
power,  freight  payable  by  the 
time  does  not  continue  to  run 
during  such  detention.  The 
wages  of  the  seamen  and  the 
expense  of  their  maintenance 
are  in  such  case  a  subject  of 
general  average. 

2446.  The  master  may  dis- 
charge, at  the  place  of  loading, 
goods  found  in  his  ship,  if  they 
have  not  been  declared,  or  he 
may  recover  freight  upon  them, 
at  the  usual  rate  paid,  at  the 
place  of  loading,  for  goods  of  a 
like  nature. 

2447.  If  the  ship  be  obliged 
to  return  with  her  cargo,  by 
reason  of  a  prohibition  of  trade 
occurring,  during  the  voyage, 
with  the  country  to  which  she 
is  bound,  freight  is  due  upon 
the  outward  voyage  only,  al- 
though a  return  cargo  has  been 
stipulated. 

2448.  If,  without  any  pre- 
vious fault  of  the  master  or 
lessor,  it  becomes  necessary  to 
repair  the  ship  in  the  course  of 
the  voyage,  the  freighter  is 
obliged  either  to  suffer  the 
necessary  delay  or  to  pay  the 
whole  freight.  In  case  the  ship 
cannot  be  repaired,  the  master 
is  obliged  to  engage  another; 
if  he  be  unable  to  do  so,  freight 
is  due  only  in  proportion  to  the 
part  of  the  voyage  which  is  ac- 
complished. 

2440.   Freight  is  due  upon 
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the  goods  which  the  master  has 
of  necessity  sold  to  repair  the 
ship,  or  to  supply  it  with  provi- 
sions and  other  urgent  neces- 
saries, and  he  is  obliged  to  pay 
for  such  goods  the  price  which 
they  would  have  brought  at  the 
place  of  destination. 

This  rule  applies  equally  al- 
though the  ship  be  afterwards 
lost  on  the  voyage  ;  but  in  that 
case  the  price  is  that  at  which 
the  goods  were  actually  sold. 

2450.  Freight  is  payable 
upon  the  goods  cast  overboard 
for  the  preservation  of  the  ship 
and  of  the  remainder  of  the 
cargo,  and  the  value  of  such 
goods  is  to  be  paid  to  the  owner 
of  them  by  contribution  on 
general  average. 

2451.  Freight  is  not  due 
upon  goods  lost  by  shipwreck, 
taken  oy  pirates,  or  captured  by 
a  public  enemy,  or  which  with- 
out the  fault  of  the  freighter 
have  wholly  perished  by  a  for- 
tuitous event,  otherwise  than 
as  mentioned  in  the  last  pre- 
ceding article.  If  the  freight 
or  any  portion  of  it  have  been 
paid  in  advance,  the  master  is 
bound  to  return  it,  unless  there 
is  an  agreement  to  the  con- 
trary. 

2452.  If  the  goods  be  recap- 
tured or  saved  from  the  ship- 
wreck, freight  is  due  to  the 
place  of  capture  or  wreck,  and  if 
they  be  afterwards  conveyed  by 
the  master  to  their  place  of  des- 
tination, the  whole  freight  is 
due,  subject  to  salvage. 

2453.  The  master  cannot 
keep  the  goods  in  his  ship'  in 
default  of  payment  of  the 
freight ;  but  at  the  time  of  un- 
loading, he  may  prevent  them 
from  being  carried  away,  or 
cause  them  to  be  seized.  He 
has  a  special  privilege  upon 
them  while  they  remain  in  his 


Eossession  or  the  possession  of 
is  agent,  for  the  payment  of 
his  freight,  with  primage  and 
accustomed  average,  as  ex- 
pressed in  the  bill  of  lading. 

2454.  The  consignee,  or 
other  authorized  person  who 
receives  the  goods,  is  bound  to 
grant  a  receipt  for  them  to  the 
master;  and  the  acceptance  of 
goods,  under  a  bill  of  lading  by 
which  delivery  is  to  be  made  to 
the  consignee  or  his  assigns,  he 
or  they  paying  freight,  renders 
the  person  so  receiving  them 
liable  for  the  freight  due  upon 
them,  unless  the  person  is  the 
known  agent  of  the  shipper. 

2455.  Goods  which  are  dim- 
inished in  value  or  damaged  by 
reason  of  intrinsic  defect  in 
them,  or  by  a  fortuitous  event, 
cannot  be  abandoned  for 
freight. 

But  if  without  any  fault  of 
the  freighter,  casks  containing 
wine,  oil,  honey,  molasses,  or 
other  like  things,  have  leaked 
so  much  that  they  are  nearly  or 
altogether  empty,  the  casks  may 
be  abandoned  in  satisfaction  of 
the  freight. 

2456.  The  obligation  to  pay 
primage  and  average,  which  are 
mentioned  in  the  bill  of  lading, 
is  subject  to  the  same  rules  as 
the  liability  for  freight;  the 
primage  is  payable  to  the  master 
in  his  own  right,  unless  there  is 
a  stipulation  to  the  contrary. 

2457.  Demurrage  is  the  com- 
pensation to  be  paid  by  the 
freighter  for  the  detention  of 
the  ship  beyond  the  time  agreed 
upon,  or  allowed  by  usage,  for 
loading  and  discharging. 

2458.  Any  person  who  re- 
ceives the  goods  under  a  bill  of 
lading  importing  an  obligation 
to  pay  demurrage,  is  liable  §Of 
sucn  demurrage  as  may  become 
due   on  the    discharge   of  the 
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good*  ;  subject  to  the  rules  de- 
clared in  Article  2454. 
2450.  Demurrage  under  ex 

Sress  contract  is  due  for  all 
elays  which  are  not  caused  by 
the  shipowner  or  his  agents.  It 
does  not  begin  to  be  computed 
until  the  goods  are  ready  to  be 
discharged,  after  which,  if  the 


stipulated  time  have  expired,  a 
further  reasonable  time  must  be 
allowed  for  their  discharge. 

2460.  If  the  time  conditions, 
and  rate  of  demurrage  be  not 
agreed  upon,  they  are  regulated 
by  the  law  and  usage  qf  the 
port  when  the  claim  arises. 


TITLE    FOURTH. 

OF  THE  CARRIAGE  OF  PASSENGERS  IN   MERCHANT 

VESSELS. 


2461.  Contracts  for  the  car- 
riage  of  passengers  in  merchant 
vessels  are  subject  to  the  pro- 
visions contained  in  the  title 
Of  Affreightment,  in  so  far  as 
they  can  be  made  to  apply,  and 
also  to  the  rules  contained  in 
the  title  Of  Lease  and  Hire,  re- 
lating to  the  carriage  of  pas- 
sengers. 

2462.  The  special  rules  con- 
cerning the  conveyance  of  pas- 
sengers by  sea  i  n  passenger  ships 
on  voyages  from  the  United 
Kingdom  in  this  province,  or 
on  Colonial  voyages,  or  from 
this  province  to  the  United 
Kingdom  in  any  ship,  are  con- 
tained in  the  acts  of  the  Impe- 
rial parliament,  entitled  re- 
spectively: The  Passengers  Act, 
1855,  and  The  Passengers  Act 
Amendment  Act,  1863,  and  in 
the  lawful  orders  and  regula- 
lations  made  by  competent 
authority  under  the  same. 

2463.  Special  rules  concern- 
ing vessels  which  arrive  in  the 
ports  of  the  province  of  Quebec 
from  any  port  in  the  United 
Kingdom  or  of  any  other  part 
of  Europe  or  from  any  other  port 
outside  Her  Majesty's  posses- 
sions with  passengers  or  emi- 


grants therefrom,  and  rules  re- 
lating to  the  rights  and  duties 
of  the  masters  of  such  vessels, 
and  for  the  protection  of  such 
passengers  and  emigrants  are 
contained  in  the  Federal  acts 
respecting  immigrants,  emi- 
grants and  respecting  quaran- 
tine.—R.  S.  Q.  6270  ;  R.  S.  C, 
cc.  65,  67  and  68. 

2464.  Passengers  while  in 
the  vessel  are  entitled  to  fitting 
accommodation  and  food  ac- 
cording to  agreement  and  to  the 
special  laws  referred  to  in  the 
foregoing  articles,  or,  if  there 
be  no  agreement  and  such  laws 
do  not  apply,  according  to  usage 
and  the  condition  of  the  parties. 

2465.  The  owner  or  master 
has  a  lien  or  privilege  upon  the 
baggage  and  other  property  of 
the  passengers  bn  board  the 
vessel  for  the  amount  of  the 
passage  money. 

2466.  The  passenger  is  sub- 
ject to  the  authority  of  the 
master  as  declared  in  the  title 
Of  Merchant  Shipping. 

'2467.  Damages  for  personal 
injuries  suffered  by  passengers 
are  subject  to  the  special  rules 
contained  in  articles  2434,  2435 
and  2436. 
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TITLE     FI  FTH. 


OF  INSURANCE. 


CHAPTER  FIRST. 

GENERAL  PROVISIONS. 
SECTION  I. 

Of  the  Nature  and  Form  of 
the  Contract. 

2468.  Insurance  is  a  contract 
whereby  one  party,  called  the 
insurer  or  underwriter  under- 
takes for  a  valuable  consider- 
ation, to  indemnify  the  other, 
called  the  insured,  or  his  repre- 
sentatives, against  loss  or 
liability  from  certain  risks  or 
perils  to  which  the  object  of  the 
insurance  may  be  exposed,  or 
from  the  happening  of  a  cer- 
tain event. 

2469.  The  consideration  or 
price  which  the  insured  obliges 
himself  to  pay  for  the  insur- 
ance, is  called  the  premium. 
It  does  not  belong  to  the  in- 
surer until  the  risk  begins, 
whether  he  has  received  it  or 
not. 

2470.  Marine  insurance  is 
always  a  commercial  contract ; 
other  insurances  are  not  by 
their  nature  commercial,  but 
they  are  so  when  made  for  a 
premium  by  persons  carrying 
on  the  business  of  insurers; 
subject  to  the  exception  con- 
tained in  the  next  following  art- 
icle. 

2471.  Mutual  insurance  is 
not  commerci  tl.  It  is  governed 
by  special  statutes,  and  by  the 
general  rules  contained  in  this 
title,  in  so  far  as  they  are  appli- 


cable and  not  inconsistent  with 
such  statutes. 

2472.  All  persons  capable  of 
contracting  may  insure  objects 
in  which  they  have  an  interest 
and  which  are  subject  to  risk. 

2473.  Incorporeal  things  as 
well  as  corporeal,,  and  also 
human  life  and  health,  may  be 
the  object  of  insurance. 

2474.  A  person  has  an  in- 
surable interest  in  the  object 
insured  whenever  he  may  suffer 
direct  and  immediate  loss  by 
the  destruction  or  injury  of  it. 

2475.  The  interest  insured 
must  exist  at  the  time  of  the 
loss  unless  the  policy  contains 
the  stipulation  of  lost  or  not 
lost. 

The  rule  is  subject  to  certain 
exceptions  in  life  insurance. 

2476.  Insurance  may  be 
made  against  all  losses  by  in- 
evitable accident,  or  irresistible 
force,  or  by  events  over  A'hich 
the  insured  has  no  control  ; 
subject  to  the  general  rules  re- 
lating to  illegal  and  immoral 
contracts. 

2477.  The  insurer  may  effect 
a  re-insurance,  and  the  insured 
may  insure  the  solvency  of  the 
first  insurer. 

2478.  In  case  of  loss  the  in- 
sured must,  with  reasonable 
diligence,  give  notice  thereof  to 
the  insurer ;  a  id  he  must  con- 
form to  such  special  require- 
ments as  may  be  contained  in 
the  policy  with  respect  to  notice 
and  preliminary  proof  of  his 
claim,  unless  they  are  waived 
by  the  insurer. 
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If  it  be  impossible  for  the  in- 
sured to  give  notice  or  to  make 
the  preliminary  proof  within 
the  delay  specified  in  the  policy, 
he  is  entitled  to  a  reasonable 
extension  of  time. 

2479.  Insurance  is  divided 
with  respect  to  its  object  and 
the  nature  of  the  risks,  into 
three  principal  kinds : 

1.  Marine  insurance ; 

2.  Fire  insurance  ; 

3.  Life  insurance. 

2480.  The  contract  of  insur- 
ance is  usually  witnessed  by  an 
instrument  called  a  policy  of 
insurance. 

The  policy  either  declares  the 
value  of  the  thing  insured  and 
is  then  called  a  valued  policy, 
or  it  contains  no  declaration  of 
value,  and  is  then  called  an  open 
policy. 

Wager  or  gaming  policies,  in 
the  object  of  which  the  insured 
has  no  insurable  interest,  are 
illegal 

2481.  The  acceptance  of  an 
application  for  insurance  con- 
stitutes a  valid  agreement  to 
insure,  unless  the  insurer  is  re- 
quired by  law  to  contract  in 
another  form  exclusively. 

2482.  Policies  of  insurance 
may  be  transferred  by  indorse- 
ment and  delivery,  or  by  de- 
livery alone,  subject  to  the  con- 
ditions contained  in  them. 

But  marine  policies  and  fire 
policies  can  be  transferred  only 
to  persons  having  an  insurable 
interest  in  the  object  of  the 
policy. 

2483.  In  the  absence  of  any 
consent  or  privity  on  the  part 
of  the  insurer,  the  simple  trans- 
fer of  the  thing  insured  does 
not  transfer  the  policy. 

The  insurance  is  thereby 
terminated,  subject  to  the  pro- 
visions contained  in  article 
2676. 


2484.  The  announcements 
and  clauses  which  are  essential 
or  usual  in  policies  of  insurance, 
are  declared  in  articles  herein- 
after contained  relating  respect- 
ively to  the  different  Kinds  of 
insurance. 

SECTION  II. 

Of   Representation   and   Con- 
cealment, 

2485.  The  insured  is  obliged 
to  represent  to  the  insurer  fully 
and  fairly  every  fact  which 
shows  the  nature  and  extent  of 
the  risk,  and  which  may  pre- 
vent the  undertaking  of  it,  or 
affect  the  rate  of  premium. 

2486.  The  insured  is  not 
obliged  to  represent'  facts 
known  to  the  insurer,  or  which 
from  their  public  character  and 
notoriety  he  is  presumed  to 
know  ;  nor  is  he  obliged  to  de- 
clare facts  covered  by  warranty 
express  or  implied,  except  in 
answers  to  inquiries  made  by 
the  insurer. 

2487.  Misrepresentation  or 
concealment  either  by  error  or 
design,  of  a  fact  of  a  nature  to 
diminish  the  appreciation  of  the 
risk  or  change  the  object  of  it, 
is  a  cause  of  nullity.  The  con- 
tract may  in  such  case  be  an- 
nulled although  the  loss  has  not 
in  any  degree  arisen  from  the 
fact  misrepresented  or  con- 
cealed. 

2488.  Fraudulent  misrepre- 
sentation or  concealment  on 
the  part  either  of  the  insurer  or 
of  the  insured  is  in  all  cases  a 
cause  of  nullity  of  the  contract 
in  favor  of  the  innocent  party. 

2489.  The  obligation  of  the 
insured  with  respect  to  repre- 
sentation is  satisfied  when  the 
fact  is  substantially  as  repre- 
sented and  there  is  no  material 
concealment. 
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SECTION  III. 

Of  Warranties. 

2490.  Warranties  and  condi- 
tions are  a  part  of  the  contract 
and  must  be  true  if  affirmative, 
and  if  promissory  must  be  com- 
plied with  ;  otherwise  the  con- 
tract may  be  annulled  notwith- 
standing the  good  faith  of  the 
insured. 

They  are  either  expressed  or 
implied. 

2491.  An  express  warranty 
is  a  stipulation  or  condition  ex- 
pressed in  the  policy,  or  so  re- 
ferred to  in  it  as  to  make  part 
of  the  policy. 

Implied  warranties  will  be 
designated  in  the  following 
chapters  relating  to  different 
kinds  of  insurance. 

CHAPTER  SECOND. 

OF  MARINE  INSURANCE. 


SECTION  I. 

General  Provisions. 

2492.  The  policy  of  marine 
insurance  contains  : 

The  name  of  the  insured  or  of 
his  agent ; 

A  description  of  the  object  in- 
sured, of  the  voyage,  of  the  com- 
mencement and  termination  of 
the  risk,  and  of  the  perils  in- 
sured against ; 

The  name  of  the  ship  and 
master,  except  when  the  insur- 
ance is  on  a  ship  or  ships  gen- 
erally ; 

The  premium ; 

The  amount  insured  ; 

The  subscription  of  the  insur- 
ance with  its  date. 

It  also    contains  such  other 


clauses  and  announcements  as 
the  parties  may  agree  upon. 

2493.  Insurance  may  be 
made  on  ships,  on  goods,  on 
freight,  on  bottomry  and  re- 
spondentia loans,  on  profits  and 
commissions,  on  premiums  of 
insurance,  and  on  all  other 
things  appreciable  in  money 
and  exposed  to  the  risks  of  na- 
vigation, with  the  exception  of 
seamen's  wages,  upon  which 
insurance  cannot  be  legally 
made,  and  subject  to  the  general 
rules  relating  to  unlawful  and 
immoral  contracts. 

2494.  Insurance  may  be 
m  ide  for  any  kind  of  voyage  or 
transport  by  sea,  river  or  canal 
navigation  and  either  for  the 
whole  voyage  or  for  a  limited 
time. 

2495.  The  risk  of  loss  or 
damage  of  the  thing  insured  by 
perils  of  the  sea  is  essential  to 
the  contract  of  marine  insur- 
ance. 

The  risks  usually  specified  in 
the  policy  are  tempest  and  ship- 
wreck, stranding,  collision, una- 
voidable change  of  the  ship's 
course,  or  of  her  voyage,  or  of 
the  ship  itself,  fire,  jettison, 
plunder,  piracy,  capture,  re- 
prisal and  other  casualties  of 
war,  detention  by  order  of  a 
sovereign  power,  barratry  of 
the  master  and  mariners,  and 
generally  all  other  perils  and 
chances  of  navigation  by 
which  loss  or  damage  may 
arise. 

The  parties  may  limit  or  ex- 
tend the  risks  by  special  agree- 
ment. 

2496.  If  the  time  of  the 
commencement  and  termina- 
tion of  the  risk  be  not  specified 
in  the  policy,  it  is  regulated  ac- 
cording to  article  2598. 

2497.  Marine  policies  in 
cases  of  doubtlul  meaning .  are 
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construed  by  the  established 
and  known  usage  of  the  trade 
to  which  the  policy  relates ; 
such  usage  is  held  to  be  a  part 
of  the  policy  when  it  is  not 
otherwise   expressly  provided. 

2498.  An  insurance  made 
after  the  loss  or  the  arrival  of 
the  object  of  it,  is  null,  if,  at 
the  time  of  insuring,  the  in- 
sured had  a  knowledge  of  the 
loss,  or  the  insurer  of  the  ar- 
rival. 

Such  knowledge  -is  presumed 
where  information  might  have 
been  received  in  the  usual 
course  and  at  the  usual  rate  of 
transmission. 

SECTION  II. 

Of  the  Obligations  of  the  In- 
sured, 

2499.  The  principal  obliga- 
tions of  the  insured  relate  : 

To  the  premium ; 

To  representation  and  con- 
cealment ; 

To  warranties  and  conditions; 

To  abandonment,  which  is 
treated  in  the  fifth  section. 

§  1.— Of  the  Premium. 

2500.  The  insured  is  obliged 
to  pay  the  amount  or  rate  of 
premium  agreed  upon,  accord- 
ing to  the  terms  of  the  con- 
tract. 

If  the  time  of  payment  be  not 
specified,  it  is  payable  without 
delay. 

2501.  In  the  following  cases 
the  premium  is  not  due  and  if 
it  have  been  paid  it  may  be  re- 
covered back,  the  contract  being 
void ; 

1.  When  the  risk  insured 
against  does  not  occur,  either 
by  reason  of  the  entire  breaking 
up  of   the    voyage    before  the 


departure  of  the  ship,  or  for 
other  causes,  even  those  arising 
without  fraud  from  the  act  of 
the  insured  ; 

2.  When  there  is  a  want  of 
insurable  interest,  or  any  other 
cause  of  nullity,  without  fraud 
on  the  part  of  the  insured. 

The  insurer  in  these  cases  is 
entitled  to  one  half  per  cent  on 
the  sum  insured,  for  his  in- 
demnification, unless  the  policy 
is  illegal,  or  rendered  null  by 
fraud,  misrepresentation  or  con- 
cealment on  his  part. 

If  the  policy  be  illegal,  there 
is  no  right  of  action  for  the 
premium,  and  none  to  recover 
it  back  if  it  have  been  paid. 

2502.  The  preceding  article 
applies  when  the  risk  occurs  for 
part  only  of  the  value  insured, 
for  the  non-payment  or  return 
of  a  proportional  part  of  the 
premium,  according  to  circum- 
stances and  the  discretion  of  the 
court. 

§  2.  —  Of  Representation    and 
Concealment. 

2503.  The  rules  concerning 
representation,  and  the  effect 
of  misrepresentation  or  con- 
cealment are  declared  in  chap- 
ter one,  section  two. 

§  3.-0/  Warranties. 

2504.  The  general  rules  re- 
lating to  warranties  are  con- 
tained in  chapter  one,  section 
three. 

2505.  It  is  an  implied  war- 
ranty in  every  contract  of 
marine  insurance  that  the  ship 
shall  be  seaworthy  at  the  time 
of  sailing.  She  is  seaworthy 
when  she  is  in  a  fit  state,  as  to 
repairs,  equipments,  crew  and 
in  all  other  respects,  to  under- 
oake  the  voyage. 
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2506.  In  insurance  for  a 
ship-owner,  it  is  an  implied 
warranty  that  the  ship  shall  be 
properly  documented  and  con- 
ducted according  to  the  laws 
and  treaties  of  the  country  to 
which  she  belongs  and  to  the 
law  of  nations. 

CHAPTER  THIRD. 

OF    THE    OBLIGATIONS    OF    THE 
INSURER. 

2507.  The  principal  obliga- 
tion of  the  insurer  is  to  pay  to 
the  insured  all  losses  suffered 
by  him  by  reason  of  any  of  the 
risks  insured  against  according 
to  the  terms  of  the  contract. 

His  liability  is  subject  to  the 
rules  contained  in  the  fore- 
going section  and  to  the  rules 
and  conditions  hereinafter  de- 
clared. 

2508.  The  insurer  is  not 
liable  for  losses  suffered  after  a 
deviation  or  change  of  the  risk 
made  without  his  consent,  by 
changing,  contrary  to  the  es- 
tablished usage,  the  ship's 
course  or  the  voyage,  or  the 
ship  itself,  by  the  order  of  the 
insured,  unless  the  deviation 
or  change  is  of  necessity,  or  for 
the  purpose  of  saving  human 
life. 

The  insurer  is  nevertheless 
entitled  to  the  premium  if  the 
risk  has  commenced. 

2500.  The  insurer  is  not 
liable  for  loss  or  damage  arising 
from  intrinsic  defect  in  the 
thing,  or  caused  by  the  culpable 
act  or  gross  negligence  of  the 
insured. 

25  lO.  The  insurer  is  not 
liable  for  loss  by  barratry  of  the 
master  or  mariners  unless  there 
is  an  agreement  to  the  contrary. 

251 1.  Barratry  is  any  act  of 
wilful   misconduct  by  the  mas- 


ter or  mariners  whereby  loss  is 
caused  to  the  owners  or 
freighters. 

2512.  The  insurer  is  not 
liable  for  the  ordinary  charges 
known  as  petty  averages  such 
as  pilotage,  towage,  tonnage, 
anchorage,  clearance,  or  duties 
imposed  upon  the  ship  or  cargo. 

2513.  The  limitation  of  the 
insurers  liability,  for  particular 
average  under  a  certain  amount 
and  for  the  loss  or  damage  of 
certain  articles  enumerated  in 
the  common  memorandum  of 
warranty  to  be  free  from  aver- 
age, is  regulated  by  the  terms 
of  such  memorandum  contained 
in  the  policy.  If  there  be  no 
memorandum  of  warranty,  the 
general  rules  declared  in  this 
title  apply. 

2514.  A  contract  of  insur- 
ance made  fraudulently  on  the 
part  of  the  insured  for  a  sum 
exceeding  the  value  of  the  ob- 
ject of  it,  may  be  annulled  by 
the  insurer  who  in  such  case  is 
entitled  to  one  half  per  cent 
upon  the  amount  insured. 

2515.  If  in  the  case  specified 
in  the  last  preceding  article 
there  be  no  fraud,  the  contract 
is  vaiid  to  the  amount  of  the 
value  of  the  object  insured. 
The  insurer  is  not  entitled  to 
the  full  premium  upon  the 
amount  insured  in  excess  of  the 
value  but  to  one  half  per  cent 
only. 

2516.  If  there  be  several 
contracts  of  insurance  effected 
without  fraud  upon  the  same 
object,  and  against  the  same 
risffs,  and  the  first  contract  in- 
sures the  full  value  of  the  ob- 
ject, it  alone  can  be  enforced. 

The  subsequent  insurers  are 
free  from  liability  and  are  bound 
to  return  the  premium,  re- 
serving a  half  per  cent. 

Subject  neverthelesss  to  such 
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special  agreement  and  condi- 
tions as  may  be  contained  in 
the  policies  of  insurance. 

2517.  When  in  the  case 
specified  in  the  last  preceding 
article  the  total  value  of  the 
object  is  not  insured  by  the  first 
contract,  the  subsequent  in- 
surers are  liable  for  the  surplus 
according  to  the  date  of  their 
respective  contracts ;  subject 
to  the  same  restriction. 

2518.  If  the  subsequent  in- 
surance be  fraudulent  on  the 
part  of  the  insured,  he  is  ob- 
liged to  pay  the  whole  premium 
on  such  insurance,  but  is  not 
entitled  to  recover  anything 
upon  it. 

2510.  When  there  is  a  par- 
tial loss  of  an  obj<  ct  insurea  by 
several  insurances  to  an  amount 
not  exceeding  its  full  value,  the 
insurers  are  liable  for  it  rateably 
in  proportion  to  the  sums  for 
which  they  have  respectively 
insured. 

2520.   When  the  insurance 
is  made  separately  upon  goods 
.  to  b   laden  on  different  ships, 
if  all  the  goods  be  pi  ced  in  one 
of  the  ships  or  in  any  number  . 
of  them  less  than  the  whole, 
the  insurer  is  liable  only  for  the 
sums    in  mred    on    the    goods 
which  under  the  contract  were  ; 
to    be   placed  in  such  ship  or  ] 
ships,  although   all   the    ships 
specified  in  the  contract  be  lost.  I 
He  is  entitled  nevertheless  to 
one  half  per  cent  of  premium 
upon  the  remainder  of  the  total 
amount  insured. 

SECTION    IV. 

Of  Losses. 

2521.  Loss  for  which  the 
insurer  is  liable  is  either  total 
or  partial. 

2522.  Total    loss    may    be 


either  absolute  or  constructive. 

It  is  absolute  when  the  thing 
insured  is  wholly  destroyed  or 
lost. 

It  is  constructive  when,  by 
reason  of  any  event  insured 
against,  the  tniug  though  not 
wholly  destroyed  or  lost  be- 
comes' of  little  or  no  value  to  the 
insured,  or  the  voyage  and  ad- 
venture are  lo^t  or  rendered  not 
worth  pursuing, 

Before  the  insured  can  claim 
for  a  constructive  total  loss  he 
must  make  an  abandonment  as 
declared  in  the  following  sec- 
tion. 

2523.  All  losses  not  included 
within  the  meaning  of  the  last 

{ receding  m  article   are    partial 
osses. 

2524.  When  a  loss  by  col- 
lision occurs  by  a  fortuitous 
event  without  either  party 
being  in  fault,  it  falls  upon  the 
injured  ship  without  recourse 
against  the  other,  and  is  a  loss 
by  the  perils  of  the  sea  for 
which  the  insurer  is  liable 
under  the  general  terms  of  the 
policy. 

2525.  When  the  collision  is 
caused  by  the  fault  of  the  mas- 
ter or  mariners  of  one  of  the 
ships,  the  party  in  fault  is  liable 
to  the  other,  and  if  the  insured 
ship  he  the  one  injured  by  the 
fault  of  the  master  or>mariners 
of  the  other,  the  insurer  is  liable 
under  the  general  clause,  but  if 
the  injury  be  caused  by  the 
fault  of  the  master  or  mariners 
of  the  insured  ship,  the  insurer 
is  not  liable.  If  the  fault 
amounts  to  barratry,  it  is  sub- 
ject in  so  far  as  the  insurer  is 
concerned,  to  the  provision  con- 
tained in  article  2510. 

2526.  If  the  cause  of  the 
collision  be  unknown  or  it  be 
impossible  to  determine  by 
whose  fault  it  was  caused,  the 
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damages  are  borne  in  equal 
portions  by  both  ships ;  the 
insurer  is  liable  in  such  case 
under  the  general  clause. 

2527.  Extraordinary  ex- 
penses necessarily  incurred  for 
the  sole  benefit  of  some  par- 
ticular interest,  as  for  the  ship 
alone  or  the  cargo  alone,  and 
damages  sustained  by  the  ship 
alone  or  the  cargo  alone,  and 
not  voluntarily  suffered  for  the 
common  safety,  are  particular 
average  losses  for  which  the 
insurer  is  liable  to  the  insured 
under  the  general  terms  of  the 
policy,  when  these  losses  are 
caused  by  perils  of  the  sea. 

2528  Loss  by  salvage  is  a 
loss  by  the  perils  of  the  sea  for 
which  the  insurer  is  liable 
under  the  general  terms  of  the 
policy. 

Special  rules  relating  to  sal- 
vage are  contained  in  the  Mer- 
chant Shipping  Act.  1854. 

2520.  The  rules  concerning 
loss  by  average  contribution  are 
contained  in  the  sixth  section 
of  this  chapter, 

2530.  When  in  the  course 
of  the  voyage  the  ship  Incomes 
disabled  from  completing  it, 
the  master  is  bound  to  procure 
another  vessel  for  conveying 
the  cargo  to  the  place  of  des- 
tination, if  it  can  be  done  with 
advantage  to  the  parties  inter- 
ested :  and  in  such  case  the 
liability  of  the  insurer  continues 
after  the  cargo  is  transhipped 
for  that  purpose. 

2531.  Tne  insurer  is  also 
liable  in  the  case,  provided  in 
the  last  preceding  article  for 
damages,  expenses  of  dis- 
charging, storage,  reshipment, 
supplies,  freight  and  all  other 
costs  not  exceeding  the  amount 
insured. 

2532.  If  in  the  case  pro- 
vided in  article  2530,  the  master 


be  unable  to  procure  another 
vessel  within  a  reasonable  time 
for  conveying  the  cargo  to  its 
destination,  the  insured  may 
make  an  abandonment  of  it. 

2533.  In  insurance  by  an 
open  policy  the  value  of  the 
ship  is  held  to  be  that  which 
she  bears  at  the  port  where 
the  voyage  begins,  including 
whatever  adds  to  her  perma- 
nent value  or  is  necessary  to 
prepare  her  for  the  voyage, 
and  also  the  costs  of  insur- 
ance, 

2534.  The  value  of  the  goods 
insured  by  open  policy  is  estab- 
lished by  the  invoice,  or  if  that 
cannot  be  done  is  estimated 
according  to  their  market  price 
at  the  time  of  landing;  all 
charges  and  expenses  incurred 
up  to  that  time,  together  with 
the  premium  of  insurance,  are 
included. 

2535.  The  amount  for  which 
the  insurer  is  liable  on  a  partial 
loss  is  ascertained  by  comparing 
the  gross  produce  of  the  dam- 
aged sales  with  the  gross  pro- 
duce of  the  sound  sales,  and 
applying  the  percentage  of 
difference  to  the  value  of  the 
goods  as  specified  in  the  policy, 
or  established  in  the  manner 
provided  by  the  last  preceding 
article. 

2536.  The  insured  is  bound 
when  he  makes  claim  for  any 
loss,  to  declare,  if  thereunto 
required,  all  other  insurances 
effected  by  him  on  the  thing 
insured  and  also  the  loans 
taken  by  him  on  bottomry  and 
respondentia. 

He  cannot  claim  payment  for 
the  loss  until  such  declaration 
is  made,  when  so  required,  and 
if  the  declaration  be  false  and 
fraudulent  he  loses  his  right  to 
recover. 

2537.  The  insured  is  bound 
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to  do  in  good  faith  all  in  his 
power  between  the  time  of  loss 
and  the  abandonment  to  save 
the  effects  insured.  His  acts 
and  those  of  his  agents  done  for 
that  purpose  are  for  the  benefit 
of  the  insurer  and  at  his  expense  j 
and  risk.  ! 


section  v. 
Of  Abandonment. 

2538.  The  insured  may 
make  an  abandonment  to  the 
insurer  of  the  thing  insured 
in  all  cases  of  its  constructive 
loss  and  may  thereupon  re- 
cover as  for  a  total  loss.  With- 
out abandonment  he  is  entitled 
in  such  cases  to  recover  as  for 
a  partial  loss  only. 

2530.  An  abandonment  can- 
not be  partial  or  conditional. 
It  extends  however  only  to  the 
property  actually  at  risk  at  the 
time  of  the  loss. 

2540.  If  different  things  or 
classes  of  things  be  insured  by 
the  same  policy  and  separately 
valued,  the  right  to  abandon 
may  exist  in  respect  to  a  part 
separately  valued,  as  well  as  in 
respect  to  all. 

2541.  The  abandonment 
must  be  made  within  a  reason- 
able time  after  the  insured  has 
received  intelligence  of  the  loss. 

If  from  the  uncertainty  of  the 
intelligence  or  the  nature  of 
the  loss  further  inquiry  and 
investigation  be  required  to 
enable  the  insured  to  deter- 
mine whether  he  will  abandon 
or  not,  reasonable  delay  for  that 
purpose  is  allowed  according  to 
circumstances. 

2542.  If  the  insured  fail  to 
abandon  within  s  reasonable 
time,  as  provided  in  the  last 
preceding  article,  he  is  held  to 
nave  waived  the  right  to  do  so 


and  can  only  recover  as  for  a 
partfal  loss. 

2543.  The  abandonment  is 
made  by  a  notice  given  by  the 
insured  to  the  insurer  of  the 
loss,  and  that  he  abandons  to 
the  latter  all  his  interest  in  the 
thing  insured. 

2544.  The  notice  of  abandon- 
ment must  be  explicit  and  must 
contain  a  statement  of  the 
grounds  of  abandonment. 
These  grounds  must  exist  and 
be  sufficient  at  the  time  of  the 
notice. 

2545.  Abandonment  on  the 
ground  of  the  ship  being  dis- 
abled by  stranding  cannot  be 
made  if  she  can  be  raised  and 

Eut  in  a  condition  to  continue 
er  voyage  to  the  place  of  des- 
tination. 

In  such  case  the  insured  has 
his  recourse  against  the  insurer 
for  the  expense  and  loss  occa- 
sioned by  the  stranding. 

2546.  If  a  ship  has  not  been 
heard  of  within  a  reasonable 
time  after  sailing,  or  after  the 
reception  of  the  last  intelligence 
of  her,  she  is  presumed  to  nave 
foundered  at  sea,  and  the  in- 
sured may  make  an  abandon- 
ment and  recover  for  a  con- 
structive total  loss. 

The  time  necessary  for  raising 
such  presumption  is  determined 
by  the  court  according  to  the 
circumstances  of  the  case. 

2547.  Abandonment  made 
and  accepted  is  equivalent  to 
transfer,  and  the  thing  aban- 
doned with  the  rights  pertain- 
ing to  it  becomes  from  the  time 
of  abandonment  the  property  of 
the  insurer. 

The  acceptance  may  be  either 
express  or  implied. 

2548.  On  an  accepted  aban- 
donment of  the  ship,  the  freight 
earned  after  the  loss  belongs  to 
the  insurer  of  the  ship;    that 
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earned  previously  to  the  loss 
belongs  to  the  ship-owner  or  to 
the  insurer  on  freight  to  whom 
it  is  abandoned. 

2549.  Abandonment  made 
upon  sufficient  ground  and 
accepted,  is  binding  on  both 
parties. 

It  cannot  be  defeated  by  any 
subsequent  event,  or  revoked 
otherwise  than  by  mutual  con- 
sent. 

2550.  If  the  insurer  refuse 
to  accept  a  valid  abandonment 
he  is  liable  as  for  an  absolute 
total  loss,  deducting  from  the 
amount  any  proceeds  of  the 
thing  abandoned  which  have 
been  applied  to  the  benefit  of 
the  insured. 

SECTION  VI. 

Of  Loss  by  Average  Contri- 
butions. 

2551.  In  the  absence  of 
special  agreement  between  the 
parties,  average  contributions 
are  regulated  by  the  following 
articles  of  this  section,  and, 
when  these  do  not  apply,  by 
the  usage  of  trade. 

The  insurer  is  bound  to  re- 
imburse the  insured  the  amount 
of  his  contribution  not  exceed- 
ing the  sum  insured, 

2552.  Contribution  by  the 
ship  and  freight,  and  by  the 
goods,  whether  saved  or  lost, 
rateably  and  according  to  their 
respective  values,  is  made  for 
damages  voluntarily  sustained 
and  extraordinary  expenses  in- 
curred, for  the  common  safety 
of  the  ship  and  cargo. 

These  are  called  general  or 
gross  average  losses,  and  are  as 
follows : 

1.  Money  or  other  things 
given  as  a  compensation  to 
pirates  to  ransom  the  ship  and 


cargo,    or   as    salvage     to    re- 
captors  ; 

2.  Loss  by  jettison  ; 

3.  Masts,  cables,  anchors  or 
other  furniture  of  the  ship,  cut 
away,  des'royed  or  abandoned; 

4.  Damages  caused  by  jetti- 
son to  the  goods  which  remain 
in  the  ship  or  to  the  ship  itself ; 

5.  The  wages  and  mainten- 
ance of  seamen,  during  the 
detention  of  the  ship  in  the 
course  of  her  voyage,  by  a 
sovereign  power,  and  during 
the  necessary  repairs  of  injuries 
of  a  nature  to  give  rise  to  aver- 
age contribution ; 

6.  The  expense  of  unlading  to 
lighten  the  ship  and  enable  her 
to  enter  a  port  of  refuge  or 
river,  when  she  is  compelled  to 
do  so  by  storm  or  by  pursuit  of 
an  enemy ; 

7.  Loss  and  expenses  arising 
from  the  voluntary  strand  in  w 
of  the  ship  for  the  purpose  of 
escaping  total  loss  or  capture. 

And  in  general  all  damages 
voluntarily  suffered  and  extra- 
ordinary expenses  incurred  for 
the  common  safety  of  the  ship 
and  cargo,  from  the  time  of 
loading  and  departure  of  the 
ship  to  the  time  of  her  arrival 
ana  discharge  at  the  poit  of 
destination. 

2553  Jettison  gives  rise  to 
contribution  only  when  it  is 
made  in  imminent  peril  and 
is  necessary  for  the  preserva- 
tion of  the  ship  and  cargo. 

It  may  be  of  the  cargo,  or  of 
the  provisions,  tackle  or  furni- 
ture of  the  ship. 

2554.  Jettison  must  be  first 
made  of  things  the  least  neces- 
sary, the  most  weighty,  and  of 
the  least  value. 

2555.  The  ship's  warlike 
stores  and  provisions,  and  the 
clothes  of  the  crew,  do  not  con- 
tribute, but  the  value  of  those 
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lost  by  jettison  is  paid  by  con- 
tribution upon  other  effects 
generally. 

The  baggage  of  passengers 
does  not  contribute.  If  lost  it 
is.  paid  by  contribution  in 
which  it  shares. 

2556.  Goods  for  which  there 
is  no  bill  of  lading  or  acknow- 
ledgment by  the  master,  or 
which  are  put  on  board  con- 
trary to  the  charter-party,  are 
not  paid  for  by  contribution  if 
lost  by  jettison.  They  contri- 
bute if  saved. 

2557.  Goods  carried  on  deck, 
which  are  lost  or  damaged  by 
jettison,  are  not  paid  for  by 
contribution,  unless  they  were 
so  carried  in  conformity  with 
an  established  usage  and  course 
of  trade.  They  contribute  if 
saved. 

2558.  In  cases  of  average 
contribution  the  ship  and 
freight  are  estimated  at  their 
value  at  the  port  of  discharge. 

The  goods  lost  as  well  as  those 
saved  are  estimated  in  like 
manner,  deducting  freight, 
duties  and  other  charges. 

2559.  Notwithstanding  the 
rule  of  valuation  contained  in 
the  last  preceding  article,  the 
amount  which  the  insurer  is 
liable  to  reimburse  to  the  in- 
sured for  his  contribution  is 
regulated  by  the  value  which 
the  ship  or  goods  bear  according 
to  articles  2533  and  2a&,  or  by 
the  sum  specified  in  the  valued 
policy  and  not  by  their  contribu- 
tion value. 

2500.  No  contribution  is 
made  for  particular  average 
losses.  They  are  borne  by  the 
owner  of  the  thing  which  has 
suffered  the  damage  or  occa- 
sioned the  expense  ;  saving  his 
recourse  against  the  insurer  as 
declared  in  article  2527. 

2561.   If   the    ship   be    not 


saved  by  the  jettison,  no  con- 
tribution takes  place,  and  the 
goods  saved  are  not  held  to  con- 
tribute for  those  lost  or  dam- 
aged thereby. 

2562.  if  the  ship  be  saved 
by  the  jettison  and  continue 
her  voyage,  but  be  afterwards 
lost,  the  goods  saved  are  subject 
to  contribution  at  their  actual 
value,  deducting  the  costs  of 
sal  vacre 

2563.  The  goods  jettisoned 
do  not  in  any  case  contribute 
to  the  payment  of  losses  hap* 
pening  afterwards  to  the  goods 
saved. 

The  cargo  does  not  contribute 
to  the  payment  of  the  ship 
when  lost  or  rendered  unfit  for 
navigation. 

2564.  In  case  of  the  loss  of 
goods  put  into  lighters  to  enable 
the  ship  to  enter  into  a  port  or 
river,  the  ship  and  her  whole 
cargo  are  subject  to  contribu- 
tion ;  but  if  the  ship  be  lost 
with  the  goods  remaining  on 
board,  the  floods  in  the  lighters 
are  not  subject  to  contribution, 
although  they  arrive  safely  in 
port. 

2565.  It  is  the  duty  of  the 
master  on  his  arrival  at  the  first 
port  to  make  his  declaration 
and  protests  in  the  customary 
form,  and  also,  together  with 
some  of  his  crew,  to  make  oath 
that  the  loss  or  expense  sus- 
tained was  for  the  safety  of  the 
ship  and  crew.  The  neglect  to 
do  so  does  not  however  affect 
the  rights  of  the  parties  inter- 
ested. 

2566.  The  owners  and  mas- 
ter have  a  privilege  and  right 
of  retention  upon  the  goods  on 
board  the  ship  or  their  price  for 
the  amount  of  contribution  for 
which  these  are  liable. 

2567.  If  after  the  contribu- 
tion  the   goods  jettisoned    be 
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recovered  by  the  owner,  he  is 
bound  to  repay  to  the  master 
and  other  interested  parties, 
the  amount  of  the  contribution 
received  by  him,  deducting 
therefrom  the  amount  of  dam- 
age suffered  by  the  goods  and 
the  costs  of  salvage. 

CHAPTER  THIRD. 

OF  FIRE  INSURANCE. 

2568.  Insurance  against  loss 
by  fire  is  regulated  by  the  pro- 
visions contained  in  the  first 
chapter  of  this  title,  and  is  sub- 
ject also  to  the  rules  contained 
in  the  second  chapter,  when 
these  can  be  made  to  apply  and 
are  not  inconsistent  with  the 
articles  contained  in  this 
chapter. 

2569.  A  fire  policy  contains 
the  name  of  the  party  in  whose 
favor  it  is  made  ; 

A  description  or  sufficient 
designation  of  the  object  of  the 
insurance  and  of  the  nature  of 
the  interest  of  the  insured  ; 

A  declaration  of  the  amount 
covered  by  the  insurance,  of  the 
amount  or  rate  of  the  premium, 
and  of  the  nature,  commence- 
ment and  duration  of  the  risk  ; 

The  subscription  of  the  in- 
surer with  its  date ; 

Such  other  announcements 
and  conditions  as  the  parties 
may  lawfully  agree  upon. 

2570.  Representations  not 
contained  in  the  policy  or  made 
a  part  of  it,  are  not  admitted  to 
control  its  construction  or 
effect. 

2571.  The  interest  of  an  in- 
surer against  loss  by  fire  may 
be  that  of  an  owner,  or  of  a 
creditor,  or  any  other  interest 
appreciable  in  money  in  the 
thing  insured  ;  but  the  nature 
of  the  interest  must  be  spec 
fled. 


2572.  It  is  an  implied  war 
ranty  on  the  part  of  the  in- 
sured that  his  description  of 
the  object  of  the  insurance, 
shall  be  such  as  to  shew  truly 
under  what  class  of  risks  it  falls 
according  to  the  proposals  and 
conditions  of  the  policy. 

2573.  An  insurance  upon 
effects  indeterminately  as  being 
in  a  certain  place  is  not  limited 
to  the  particular  effects  which 
are  there  at  the  time  of  insuring, 
but  attaches  to  all  those  falling 
within  the  description  contain- 
ed in  the  policy  which  are  in 
the  place  at  the  time  of  the  loss ; 
unless  a  different  intention  is 
indicated  in  the  policy. 

2574.  Any  alteration  in  the 
use  or  condition  of  the  thing 
insured  from  those  to  which  it 
is  limited  by  the  policy  made 
without  the  consent  of  the  in- 
surer, by  means  within  the  con- 
trol of  the  insured  and  which 
increases  the  risk,  is  a  cause  of 
nullity  of  the  policy. 

If  the  alteration  do  not  in- 
crease the  risk,  the  policy  is  not 
affected  by  it. 

2575.  The  sum  insured  does 
not  constitute  any  proof  of  the 
value  of  the  object  of  the  in- 
surance ;  such  value  must  be 
established  in  the  manner  re- 
quired by  the  conditions  of  the 
policy  and  the  general  rules  of 
proof,  unless  there  is  a  special 
valuation  in  the  policy. 

2576.  The  insurance  is  ren- 
dered void  by  the  transfer  of 
interest  in  the  object  of  it  from 
the  insured  to  a  third  person, 
unless  such  transfer  is  with  the 
consent  or  privity  of  the  in- 
surer. 

The  foregoing  rule  does  not 
apply  m  the  case  of  rights 
acquired  by  succession,  or  in 
that  specified  in  the  next  fol- 
lowing article. 
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The  insured  has  in  all  cases  a 
right  to  assign  the  policy  with 
the  thing  insured,  subject  to 
the  conditions  therein  con- 
tained. -R.  S.  Q.,  6271;  43  V. 
C,  c.  1. 

2577.  A  transfer  of  interest 
by  one  to  another  of  several 
partners  or  owners  of  undivid- 
ed property  who  are  jointly 
insured,  does  not  avoid  the 
policy. 

2578.  The  insurer  is  liable 
foi  losses  caused  by  the  in- 
sured otherwise  than  by  fraud 
or  gross  negligence. 

2579  The  insurer  is  also 
liable  for  losses  caused  by  the 
faults  of  the  servants  of  the  in- 
sured committed  without  hi* 
knowledge  or  consent. 

2580.  The  insurer  is  liable 
for  all  losses  which  are  the  im- 
mediate consequence  of  fire  or 
burning  for  whatever  cause  it 
may  arise,  including  damage  to 
the  things  insured  suffered  in 
their  removal  or  by  the  means 
used  for  extinguishing  the  fire  ; 
subject  to  the  special  excep- 
tions contained  in  the  policy. 

2581.  The  insurer  is  not  lia- 
ble for  losses  caused  merely  by 
excessive  heat  in  a  furnace, 
stove  or  usual  means  of  com- 
municating warmth  when  there 
is  no  actual  burning  or  ignition 
of  the  thing  insured. 

2582.  In  case  of  loss  by  fire 
the  insurer  is  Table  for  the 
whole  amount  of  the  loss  not 
exceeding  the  sum  insured, 
without  deduction  or  average. 

2583.  When  by  the  terms  of 
the  policy  a  delay  is  given  for 
the  payment  of  the  renewed 
premium,  the  insurance  contin- 
ues, and  if  a  loss  occur  within 
the  delay,  the  insurer  is  liable, 
deducting  the  amount  of  the 
premium  due. 

2584.  "*he  insurer  on  paying 


the  loss  is  entitled  to  a  transfer 
of  the  rights  of  the  insured 
against  the  persons  by  whose 
fault  the  fire  or  loss  was  caused. 

CHAPTER  FOURTH. 

OF  LIFE  INSURANCE. 

2585.  Life  insurance  is  regu- 
lated by  the  provisions  con- 
tained in  the  first  chapter  of 
this  title,  and  is  subject  also  to 
the  rules  contained  in  the  sec- 
ond chapter  when  these  can  be 
made  to  apply  and  are  not  in- 
consistent with  the  articles  con- 
tained in  this  chapter. 

Articles  2570  and  2583  apply 
to  contracts  of  life  insurance. 

2586.  Life  insurance  is  sub- 
ject also  to  the  rules  contained 
in  articles  1902,  1903, 1904,  1905, 
1906,  relating  to  the  persons 
upon  whose  life  it  may  be 
effected. 

2587.  A  life  policy  contains  : 
The  name  or  sufficient  desig- 
nation of  the  party  in  whose 
favor  it  is  made,  ana  of  the  per- 
son whose  life  is  insured ; 

A  declaration  of  the  amount 
of  the  insurance,  of  the  amount 
or  rate  of  premium,  and  of  the 
commencement  and  duration  of 
the  risk ; 

The  subscription  of  the  in- 
surer with  its  date ; 

Such  other  announcements  or 
conditions  as  the  parties  may 
lawfully  agree  upon. 

2588.  The  declaration  in  the 
policy  of  the  age  and  condition 
of  health  of  the  person,  upon 
whose  life  the  insurance  is 
made,  constitutes  the  warranty 
upon  the  correctness  of  which 
the  contract  depends. 

Nevertheless  in  the  absence  of 
fraud  the  warranty  that  the 
person  is  in  good  health  is  to  be 
construed  liberally  and  not  as 
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meaning  that  he  is  free  from  all 
infirmity  or  disorder. 

2589.  In  life  insurance  the 
sum  insured  may  be  made  pay- 
able upon  the  death  of  the  per- 
son upon  whose  life  it  is  effect- 
ed, or  upon  his  surviving  a 
specified  period,  or  periodically 
so  long  as  he  shall  live,  or 
otherwise  contingent  upon  the 
continuance  or  determination 
of  life. 

2590.  The  insured  must 
have  an  insurable  interest  in 
the  life  upon  which  the  insur- 
ance is  effected. 

He  has  an  insurable  interest 
in  the  life : 

1.  Of  himself ; 

2.  Of  any  person  upon  whom 
he  depends  wholly  or  in  part  for 
support  or  education ; 

3.  Of  any  person  under  legal 
obligation  to  him  for  the  pay- 
ment of  money,  or  respecting 


Sroperty    or     services     which 
eath  or  illness  might  defeat  or 
prevent  the  performance  of  ; 

4.  Of  any  person  upon  whose 
life  any  estate  or  interest  vested 
in  the  insured  depends. 

2591.  A  policy  of  insurance 
on  life  or  health  may  pass  by 
transfer,  will,  or  succession,  to 
any  person,  whether  he  has  an 
insurable  interest  or  not  in  the 
life  of  the  person  insured. 

2592.  The  measure  of  the  in- 
terest insured  is  the  sum  fixed 
in  the  policy,  except  in  cases  of 
insurance  by  creditors  or  in 
other  like  cases  in  which  the 
interest  is  susceptible  of  exact 
pecuniary  measurement.  In 
these  cases  the  sum  fixed  is  re- 
duced to  the  actual  interest. 

2593.  Insurance  effected  by 
a  person  on  his  own  life  is  void 
if  he  die  by  the  hands  of  jus- 
tice, by  duelling,  or  by  suicide. 


TITLE    SIXTH. 


OF    BOTTOMRY    AND    RESPONDENTIA. 


2594.  Bottomry  is  a  contract 
whereby  the  owner  of  a  ship  or 
his  agent,  in  consideration  of  a 
sum  of  money  loaned  for  the 
use  of  the  ship,  undertakes  con- 
ditionally to  repay  the  same 
with  interest,  and  hypothecates 
the  ship  for  the  performance  of 
his  contract.  The  essential 
condition  of  the  loan  is  that  if 
the  ship  be  lost  by  a  fortuitous 
event  or  irresistible  force,  the 
lender  shall  lose  his  money ; 
otherwise  it  is  to  be  repaid  with 
a  certain  profit  for  interest  and 
risk. 

2595.  If  the  loan  be  made 


not  upon  the  ship  but  upon  the 
goods  laden  in  her  the  contract 
is  called  respondentia. 

2596.  The  loan  may  be  made 
upon  the  ship,  freight  and  cargo 
together,  or  upon  such  portion 
of  either  as  may  be  agreed  upon 
by  the  parties. 

2597.  The  contract  must 
specify : 

1.  The  amount  of  money 
loaned  "  ith  the  rate  of  interest 
to  be  paid  ; 

2.  Tne  objects  upon  which  the 
loan  is  made.  It  specifies  also 
the  nature  of  the  risk. 

5298.  If  the  time  of  the  risk 
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do  not  appear  from  the  con- 
tract, it  runs,  with  respect  to 
the  ship  and  freight,  from  the 
day  she  sails  until  she  is 
anchored  or  moored  in  the 
place  of  her  destination. 

With  respect  to  the  cargo,  it 
runs  from  the  time  the  goods 
are  shipped  until  their  delivery 
ashore. 

2509.  In  loans  upon  bottom- 
ry the  ship,  with  ner  tackle, 
furniture,  armament  and  pro- 
visions, and  freight  earned,  are 
held  by  privilege  for  the  pay- 
ment of  the  capital  and  interest 
of  the  money  loaned  upon  them. 

In  loans  upon  respondentia 
the  cargo  is  held  in  like  man- 
ner. If  the  loan  be  upon  a  part 
only  of  the  ship  or  cargo  such 
part  only  is  held  for  the  pay- 
ment. 

2600.  Loans  in  the  nature  of 
contracts  of  bottomry  or  re- 
spondentia cannot  be  made 
upon  the  wages  of  sailors. 

2601.  A  loan  made  for  a  sum 
exceeding  the  value  of  objects 
affected  for  the  payment  of  it 
may  be  annulled  at  the  instance 
of  the  lender,  if  fraud  be  proved 
against  the  borrower. 

If  there  be  no  fraud,  the  con- 
tract is  valid  to  the  amount  of 
the  objects  affected  for  the  pay- 
ment, and  the  surplus  of  the 
sum  borrowed  must  be  repaid 
with  legal  interest  at  +he  place 
of  borrowing. 

2602.  The  borrower  upon 
respondentia  is  not  discharged 
from  his  liability  by  the  loss  of 
the  ship  and  cargo ;  unless  he 
proves  that  he  had  goods 
aboard,  at  the  time  of -the  loss, 
of  the  value  of  the  amount 
loaned  to  him. 

2003.  A  loan  upon  bottomry 
or  respondentia  may  be  made 
to  the  master,  in  case  of  urgent 
necessity,  for  the   repair   and 


other  uses  of  the  ship ;  but,  if 
made  to  him  without  the  auth- 
ority of  the  owners,  in  the  place 
where  they  reside,  or  where 
communication  with  them  is 
easy,  such  part  only  of  the  ship 
or  cargo  as  may  belong  to  the 
master  is  held  for  the  payment 
of  the  loan ;  subject  to  the  pro- 
visions contained  in  the  next 
following  article. 

2604.  The  parts  of  the 
owners,  even  if  residing  in  the 
place  where  the  loan  is  made, 
are  held  for  the  payment  of 
money  loaned  to  the  master  for 
repairs  and  provisions,  when 
the  ship  has  been  affreighted 
with  tne  consent  of  such 
owners,  and  they  have  refused 
to  furnish  their  contingent  for 
putting  her  in  condition  for  the 
voyage. 

2005.  Loans  upon  bottomry 
and  respondentia,  made  for  the 
latest  voyage,  are  paid  by  pre- 
ference before  those  of  a  pre- 
ceding one,  even  when  it  is 
declared  that  the  latter  are 
continued  by  a  formal  renewal. 

The  loans  made  during  the 
voyage  are  paid  by  preference 
over  those  contracted  before 
the  departure  of  the  ship ;  and 
if  several  loans  be  contracted 
during  the  voyage  the  last  is 
preferred  to  any  which  precede 
it. 

2000.  The  lender  upon  re- 
spondentia does  not  bear  the 
loss  of  goods  which  perish  by 
perils  of  the  sea,  when  such 
goods  have  been  transferred 
from  the  ship  specified  in  the 
contract  into  a  different  one  ; 
unless  it  is  proved  that  such 
transfer  was  caused  by  irresist- 
ible force. 

2607.  If  the  ship  or  cargo 
upon  which  the  loan  is  made  be 
totally  lost,  by  a  fortuitous 
event  or  irresistible  force,  with- 
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in  the  time  and  place  for  which 
the  risk  extends,  the  money 
loaned  cannot  be  recovered. 

2608.  Losses  arising  from 
defect  in  the  thing,  or  caused 
by  the  act  of  the  owners,  mas- 
ter or  charterer,  are  not  con- 
sidered fortuitous  events  unless 
there  is  a  special  agreement  to 
the  contrary. 

2000.  In  case  of  partial  loss 
by  shipwreck  or  other  fortui- 
tous event,  the  payment  of  the 
sum  loaned  is  reduced  to  the 
value  of  the  things  held  for,  it 
which  are  saved. 

26 lO.  Lenders  upon  bottom- 
ry or  respondentia  contribute 
to  general  average  in  discharge 
of  the  borrower. 


They  do  not  contribute  to 
simple  average  or  particular 
damages,  unless  there  is  an 
arrangement  to  that  effect. 

261 1.  If  there  be  a  loan  and 
also  an  insurance  upon  the 
same  ship  and  cargo,  the  lender 
is  preferred  to  the  insurer  upon 
whatever  is  saved  from  the 
shipwreck,  for  the  capital  only 
of  his  loan. 

2612.  Bottomry  and  respon- 
dentia bonds  made  payable  to 
order  may  be  negotiated  by 
endorsement.  Such  negotiation 
of  them  has  the  same  effect  and 
produces  the  same  rights  as  the 
transfer  of  other  negotiable 
instruments. 


FINAL    PROVISIONS. 


2613.  The  laws  in  force  at 
the  time  of  the  coming  into 
force  of  this  code  are  abrogated 
in  all  cases  : 

In  which  there  is  a  provision 
herein  having  expressly  or  im- 
pliedly that  effect ; 

In  which  such  laws  are  con- 
trary to  or  inconsistent  with 
any  provision  herein  contained  ; 

In  which  express  provision  is 
herein  made  upon  the  particular 
matter  to  which  such  laws 
relute. 

Except  always  that  as  regards 
transactions,  matters  and 
things  anterior  to  the  coming 
into  force  of  this  code,  and  to 
which  its  provisions  could  not 
apply  without  having  a  retroac- 
tive effect,  the  provisions  of  law 
which  without  this  code  would 
apply  to  such  transactions, 
matters  and  things  remain  in 
force  and  apply  to  them,  and 
this  code  applies  to  them  only 
so-far  as  it  coincides  with  such 
provisions. 

THB 


2614.  The  declaration  that 
certain  matters  are  regulated 
by  the  Code  of  Civil  Procedure 
shall  not  have  the  effect  of  re- 
pelling any  existing  rule  or  of 
abolishing  any  mode  of  pro- 
ceeding now  in  use  until  the 
said  Code  of  Civil  Procedure 
shall  have  become  law. 

2615.  If  in  any  article  of  this 
code  founded  on  the  laws  ex- 
isting at  the  time  of  its  promul- 
gation, there  be  a  difference  be- 
tween the  English  and  French 
texts,  that  version  shall  prevail 
which  is  most  consistent  with 
the  provisions  of  the  existing 
laws  on  which  the  article  is 
founded  ;  and  if  there  be  any 
such  difference  in  an  article 
changing  the  existing  laws, 
that  version  shall  prevail  which 
is  more  consistent  with  the  in- 
tention of  the  article,  and  the 
ordinary  rules  of  legal  inter- 
pretation shall  apply  in  deter- 
mining such  intention. 

END. 


83    VICTORIA. 


CHAP.  33. 


An  Act  relating  to  Bills  of  Exchange,  Cheques, 

and  Promissory  Notes. 

[Assented  to  16th  May,  1890.] 


HER  Majesty,  by  and  with   the  advice  and  consent  of  the 
Senate   and   House  of  Commons  of  Canada,   enacts  as 
follows : — 


PART  I. 


PRELIMINARY. 


1.  This  Act  may  be  cited  as 
"  The  Bills  of  Exchange  Act. 
1890." 

2.  In  this  Act,  unless  the  con- 
text otherwise  requires, — 

(a.)  The  expression  "  Accept- 
ance" means  an  acceptance 
completed  by  delivery  of  notifi- 
cation: 

(6.)  The  expression  "  Action  " 
includes  counterclaim  and  set 
off; 

(c.)  The  expression  "  Bank " 
means  an  incorporated  bank  or 
saving  s  bank  carrying  on  busi- 
ness in  Canada  ; 

(d.)  The  expression  "  Bearer  " 
means  the  person  in  possession 
of  a  bill  or  note  which  is  payable 
t.o  bearer  * 

(e.)  The'   expression     "Bill" 


means  bill  of  exchange,  and 
"  Note "  means  promissory 
note; 

(/.)  The  expression  "De- 
livery "  means  transfer  of  nos- 
session,  actual  or  constructive, 
from  one  person  to  another : 

(g.)  The  expression  "Holder" 
means  the  payee  or  indorsee  of 
a  bill  or  note  who  is  in  posses- 
sion of  it,  or  the  bearer  there- 
of; 

(h.)  The  expression  "Indorse- 
ment" means  an  indorsement 
completed  by  delivery ; 

(i.)  The  expression  "  Issue  " 
means  the  first  delivery  of  a 
bill  or  note,  complete  in  form, 
to  a  person  who  takes  it  as  a 
holder ; 

0'.)  The  expression  "Value" 
means  valuable  consideration. 

(k.)  The  expression  "De- 
fence" includes  counter-claim. 
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PART  II. 


BILLS  OF   EXCHANGE. 

Form  and  Interpretation. 

3.  A  bill  of  exchange  is  an 
unconditional  order  in  writing, 
addressed  by  one  person  to 
another,  signed  by  the  person 
giving  it,  requiring  the  person 
to  whom  it  is  addressed  to  pay, 
on  demand  or  at  a  fixed  or  de- 
terminable future  time,  a  sum 
certain  in  money  to  or  to  the 
order  of  a  specified  person,  or  to 
bearer : 

2.  An  instrument  which  does 
not  comply  with  these  condi- 
tions, or  which  orders  any  act 
to  be  done  in  addition  to  the 
payment  of  money,  is  not,  ex- 
cept as  hereinafter  provided,  a 
bill  of  exchange  : 

3.  An  order  to  pay  out  of  a 

§  articular  fund  is  not  uncon- 
itional  within  the  meaning  of 
this  section  ;  but  an  unqualified 
order  to  pay,  coupled  with  (a) 
an  indication  of  a  particular 
fund  out  of  which  the  drawee 
is  to  re-imburse  himself,  or  a 
particular  account  to  be  debited 
with  the  amount,  or  (6)  a 
statement  of  the  transaction 
which  £ives  rise  to  the  bill,  is 
unconditional  : 

4.  A  bill  is  not  invalid  by 
reason — 

(a.)  That  it  is  not  dated  ; 

(b.)  That  it  does  not  specify 
the  value  given,  or  that  any 
value  has  been  given  therefor  ; 

(c).  That  it  does  not  specify 
the  place  where  it  is  drawn  or 
the  place  where  it  is  payable. 

4.  An  inland  bill  is  a  bill 
which  is,  or  on  the  face  of  it 
purports  to  be,  (a)  both  drawn 
and  payable  within  Canada,  or 
<&)  drawn  within  Canada  upon 


some  person  resident  therein. 
Any  other  bill  is  a  foreign  bill : 
2.  Unless  the  contrary  appears 
on  the  face  of  the  bill,  the  holder 
may  treat  it  as  an  inland  bill. 

5.  A  bill  may  be  drawn  pay- 
able to,  or  to  the  order  of,  the 
drawer;  or  it  may  be  drawn 
payable  to,  or  to  the  order  of, 
the  drawee : 

2.  Where  in  a  bill  drawer  and 
drawee  are  the  same  person, 
or  where  the  drawee  is  a  ficti- 
tious person  or  a  person  not 
having  capacity  to  contract,  the 
holder  may  treat  the  instru- 
ment, at  his  option,  either  as  a 
bill  of  exchange  or  as  a  promis- 
sory note. 

6.  The  drawee  must  be 
named  or  otherwise  indicated 
in  a  bill  wilh  reasonable  cer- 
tainty : 

2.  A  bill  may  be  addressed  to 
two  or  more  drawees,  whether 
they  are  partners  or  not ;  but 
an  order  addressed  to  two 
drawees  in  the  alternative,  or  to 
two  or  more  drawees  in  suc- 
cession is  not  a  bill  of  exchange. 

7.  Where  a  bill  is  not  payable 
to  bearer,  the  payee  must  be 
named  or  otherwise  indicated 
therein  with  reasonable  cer- 
tainty : 

2.  A  bill  may  be  made  payable 
to  two  or  more  payees  jointly, 
or  it  may  be  made  payable  in 
the  alternative  to  one  of  two, 
or  one  or  some  of  several 
payees.  A  bill  may  also  be 
made  payable  to  the  holder 
of  an  office  for  the  time  being : 

3.  Where  the  payee  is  a  ficti- 
tious or  n  on  -existing  person, 
the  bill  may  be  treated  as  pay- 
able to  bearer. 

8.  When  a  bill  contains 
words  prohibiting  transfer, 
or  indicating  an  intention  that 
it  should  not  be  transferable, 
it   is   valid    as    between    the 
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parties   thereto,  but  it  is  not 
negotiable : 

2.  A  negotiable  bill  may  be 
payable  either  to  order  or  to 
bearer : 

3.  A  bill  is  payable  to  bearer 
which  is  expressed  to  be  so 
payable,  or  on  which  the  only 
or  last  indorsement  is  an  in- 
dorsement in  blank : 

4.  A  bill  is  payable  to  order 
which  is  expressed  to  be  so 
payable,  or  which  is  expressed 
to  be  payable  to  a  particular 
person,  and  does  not  contain 
words  prohibiting  transfer  or 
indicating  an  intention  that  it 
should  not  be  transferable  : 

6.  Where  a  bill,  either  origin- 
ally or  by  indorsement,  is  ex- 
pressed to  be  payable  to  the 
order  of  a  specined  person,  and 
not  to  him  or  his  order,  it  is 
nevertheless  payable  to  him  or 
his  order,  at  his  option. 

O.  The  sum  payable  by  a  bill 
is   a   sum  certain  within   the 
meaning  of  this  Act,  although 
it  is  required  to  be  paid- 
fa.)  With  interest ; 
(b.)  By   stated   instalments ; 
(c.)  By     stated    instalments, 
with    a   provision    that    upon 
default  in  payment  of  any  in- 
stalment the   whole   shall  be- 
come due ;  • 

(d).  According  to  an  indicated 
rate  of  exchange,  or  accord- 
ing to  a  rate  of  exchange  to  be 
ascertained  as  directed  by  the 
bill: 

2.  Where  the  sum  payable  is 
expressed  in  words  and  also  in 
figures,  and  there  is  a  discre- 
pancy between  the  two,  the 
sum  denoted  by  the  words  is 
the  amount  payable : 

3.  Where  a  bill  is  expressed 
to   be   payable    with    interest, 


unless  the  instrument  other- 
wise provides,  interest  runs 
from  tne  date  of  the  bill,  and  if 
the  bill  is  undated,  from  the 
issue  thereof. 

10.  A  bill  is  payable  on 
demand — 

(a.)  Which  is  expressed  to 
be  payable  on  demand,  or  on 
presentation ;  or— 

(6.)  In  which  no  time  for 
payment  is  expressed : 

2.  Where  a  bill  is  accepted  or 
indorsed  when  it  is  overdue,  it 
shall,  as  regards  the  acceptor 
who  so  accepts,  or  any  indorser 
who  so  indorses  it,  be  deemed  a 
bill  payable  on  demand. 

1 1.  A  bill  is  payable  at  a  de- 
terminable future  time,  within 
the  meaning  of  this  Act.  which 
is  expressed  to  be  payable — 

(a.)  At  sight,  or  at  a  fixed 
period  after  date  or  sight : 1 

(o.)  On  or  at  a  fixed  period 
after  the  occurrence  of  a  speci- 
fied event  which  is  certain  to 
happen,  though  the  time  of 
happening  is  uncertain : 

2.  An  instrument  expressed 
to  be  payable  on  a  contingency 
is  not  a  Dili,  and  the  happening 
of  the  event  does  not  cure  the 
defect. 

12.  Where  a  bill  expressed 
to  be  payable  at  a  fixed  period 
afterdate  is  issued  undated,  or 
where  the  acceptance  of  a  bill 
payable  [at  sight,  or]2  at  a  fixed 
period  after  sight  is  undated, 
any  holder  may  insert  therein 
the  true  date  of  issue  or  accept- 
ance, and  the  bill  shall  be  pay- 
able accordingly ; 

Provided  that  (a)  where  the 
holder  in  good  faith  and  by 
mistake  inserts  a  wrong  date, 
and  (b)  in  every  case  where  a 
wrong  date  is  inserted,  if  the 


1 54-55  V.  o.  17,  s.  1. 
8  Ibid. 
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bill  subsequently  comes  into  the 
hands  of  a  holder  in  due  course, 
the  bill  shall  not  be  voided 
thereby,  but  shall  operate  and 
be  payable  as  if  the  date  so  in- 
serted had  been  the  true  date. 

13.  Where  a  bill  or  an  ac- 
ceptance, or  any  indorsement 
on  a  bill,  is  dated,  the  date 
shall,  unless  the  contrary  is 
proved,  be  deemed  to  be  the 
true  date  of  the  drawing,  ac- 
ceptance, or  indorsement,  as  the 
case  may  be : 

2.  A  bill  is  not  invalid  by  rea- 
son only  that  it  is  antedated  or 
postdated,  or  that  it  bears  date 
on  a  Sunday  or  other  non- 
juridical  day. 

14.  Where  a  bill  is  not  pay- 
able on  demand,  the  day  on 
which  it  falls  due  is  determined 
as  follows : 

(a.)  Three  days,  called  days  of 
grace,  are,  in  every  case,  where 
the  bill  itself  does  not  otherwise 
provide,  added  to  the  time  of 
payment  as  fixed  by  the  bill, 
and  the  bill  is  due  and  payable 
on  the  last  day  of  grace  :  Pro- 
vided that— 

(I.)  Whenever  the  last  day  of 
grace  falls  on  a  legal  holiday  or 
non-juridical  day  in  the  Pro- 
vince where  any  such  bill  is 
payable,  then  the  day  next  fol- 
lowing, not  being  a  legal  holi- 
day or  non-juridical  day  in  such 
Province,  shall  be  the  last  day 
of  grace : 

2.  In  all  matters  relating  to 
bills  of  exchange  the  following 
and  no  other  shall  be  observed 
as  legal  holidays  or  non-juridi- 
cal days,  that  is  to  say  : 


(a.)  In  all  the  Provinces  of 
Canada,  except  the  Province  of 
Quebec— 

Sunday* ; 

New  Year's  Day ; 

Good  Friday ; 

Easter  Monday ; 

Christmas  Day ; 

The  birthday  (or  the  day 
fixed  by  proclamation  for  the 
celebration  of  the  birthday)  of 
the  reigning  Sovereign  ;  and  if 
such  birthday  is  a  Sunday,  then 
the  following  day ; 

The  first  day  of  July  (Domin- 
ion Day),  ana  if  that  dav  is  a 
Sunday,  then  the  second  day  of 
July  as  the  same  holiday ; 

Any  day  appointed  by  procla- 
mation for  a  public  holiday,  or 
for  a  general  fast,  or  a  general 
thanksgiving  throughout  Can- 
ada; and  the  day  next  follow- 
ing New  Year's  Day  and  Christ- 
mas Day,  when  those  days  re- 
spectively fall  on  Sunday ; 

The  first  Monday  in  Septem- 
ber to  be  designated  Labor 
Dav;1 

(6.)  And  in  the  Province  of 
Quebec 2  the  said  days,  and 
also — 

The  Epiphany ; 

The  Ascension ; 

All  Saints'  Day ; 

Conception  Day ; 

(c.)  And  also,  in  any  one  of 
the  provinces  of  Canada,  any 
day  appointed  by  proclamation 
of  the  Lieutenant-Governor  of 
such  province  for  a  public  holi- 
day, or  for  a  fast  or  thanksgiv- 
ing within  the  same,  or  being  a 
non-juridical  day  by  virtue  of  a 
statute  of  such  province : 

3.  Where  a  bill  is  payable  at 
sight,  or  at  a  fixed  period  after 


1 57-58  V.  o.  65. 

2  The  names  of  the  holidays,  the  Annunciation,   Corpus  Christi,  and  St. 
Peter  and  St.  Paul's  Day  have  been  struck  out  by  58  V.  o.  SO. 
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date,  after  sight,  or  after  the 
happening  of  a  specified  event, 
the  time  of  payment  is  deter- 
mined by  excluding  the  day 
from  which  the  time  is  to  begin 
to  run  and  by  including  the  day 
of  payment : 

4.  Where  a  bill  is  payable  at 
sight  or  a  fixed  period  after 
sight,  the  time  begins  to  run 
from  the  date  of  the  acceptance 
if  the  bill  is  accepted,  and  from 
the  date  of  noting  or  protest  if 
the  bill  is  noted  or  protested  for 
non-acceptance,  or  for  non- 
delivery : 

5.  The  term  " month"  in  a 
bill  means  the  calendar  month  : 

6.  Every  bill  which  is  made 
payable  at  a  month  or  months 
after  date  becomes  due  on  the 
same  numbered  day  of  the 
month  in  which  it  is  made  pay- 
able as  the  day  on  which  ft  is 
dated— unless  there  is  no  such 
day  in  the  month  in  which  it  is 
made  payable,  in  which  case  it 
becomes  due  on  the  last  day  of 
that  month—with  the  addition, 
in  all  cases,  of  the  days  of 
grace. 

15.  The  drawer  of  a  bill  and 
any  indorser  may  insert  therein 
the  name  of  a  person  to  whom 
the  holder  may  resort  in  case  of 
need,  that  is  to  say,  in  case  the 
bill  is  dishonored  by  non- 
acceptance  or  non-payment. 
Such  person  is  called  the  referee 
in  case  of  need.  It  is  in  the 
option  of  the  holder  to  resort  to 
the  referee  in  case  of  need  or 
not,  as  he  thinks  fit. 

16.  The  drawer  of  a  bill,  and 
any  indorser,  may  insert  therein 
an  express  stipulation — 

(a.)  Negativing  or  limiting 
his  own  liability  to  the  holder ; 

(b.)  Waiving,  as  regards  him- 
self, some  or  all  of  the  holder's 
duties. 

17.  The  acceptance  of  a  bill 


is  the  signification  by  the 
drawee  of  his  assent  to  the 
order  of  the  drawer : 

2.  An  acceptance  is  invalid 
unless  it  complies  with  the 
following  conditions,  namely  : — 

(a.)  It  must  be  written  on  the 
bill  and  be  signed  by  the 
drawee.  The  mere  signature 
of  the  drawee  without  addi- 
tional words  is  sufficient ; 

(b.)  It  must  not  express  that 
the  drawee  will  perform  his 
promise  by  any  other  means 
than  the  payment  of  money ; 

3.  Where  in  a  bill  the  drawee 
is  wrongly  designated  or  his 
name  is  misspelt,  he  may  ac- 
cept the  bill  as  therein  de- 
scribed, adding,  if  he  thinks  fit, 
his  proper  signature,  or  he  may 
accept  by  his  proper  signature. 

18.  A  bill  may  be  accepted— 
(a.)  Before  it  has  been  signed 

by  the  drawer,  or  while  other- 
wise incomplete ; 

(6.)  When  it  is  overdue,  or 
after  it  has  been  dishonored  by 
a  previous  refusal  to  accept,  or 
by  non-payment : 

2.  When  a  bill  payable  after 
sight  is  dishonored  by  non- 
acceptance*  and  the  drawee 
subsequently  accepts  it,  the 
holder,  in  the  absence  of  any 
different  agreement,  is  entitled 
to  have  the  bill  accepted  as  of 
the  date  of  first  presentment  to 
the  drawee  for  acceptance. 

19.  An  acceptance  is  either 
(a)  general,  or  (b)  qualified :  a 
general  acceptance  assents 
without  qualification  to  the 
order  of  the  drawer ;  a  qualified 
acceptance  in  express  terms 
varies  the  effect  of  the  bill  as 
drawn : 

2.  In  particular,  an  acceptance 
is  qualified  whicn  is — 

(a.)  Conditional,  that  is  to 
say,  which  makes  payment  by 
the  acceptor  dependent  on  the 
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fulfilment  of  a  condition  therein 
stated ;  but  an  acceptance  to 
pay  at  a  particular  specified 
place  is  not  conditional  or  quali- 
fied. 

(6.)  Partial,  that  is  to  say,  an 
acceptance  to  pay  part  only  of 
the  amount  for  which  the  bill 
is  drawn  ; 

(c.)  Qualified  as  to  time  ; 

(d.)  The  acceptance  of  some 
one  or  more  of  the  drawees, 
but  not  of  all. 

20.  Where  a  simple  signature 
on  a  blank  paper  is  delivered 
by  the  signer  in  order  that  it 
may  be  converted  into  a  bill,  it 
operates  as  a  primd  facie  au- 
thority to  fill  it  up  as  a  complete 
bill  for  any  amount,  using  the 
signature  for  that  of  the 
drawer,  or  the  acceptor,  or  an 
indorser  ;  and,  in  like  manner, 
when  a  bill  is  wanting  in  any 
material  particular,  the  person 
in  possession  of  it  has  a  primd 
facie  authority  to  fill  up  the 
omission  in  any  way  he  thinks 
fit: 

2.  In  order  that  any  such 
instrument  when  completed 
may  be  enforceable  against  any 
person  who  became  a  party 
thereto  prior  to  its  completion, 
it  must  be  filled  up  within  a 
reasonable  time,  and  strictly  in 
accordance  with  the  authority 
given  ;  reasonable  time  for  this 
purpose  is  a  question  of  fact : 

Provided,  that  if  any  such 
instrument,  after  completion, 
is  negotiated  to  a  holder  in  due 
course,  it  shall  be  valid  and 
effectual  for  all  purposes  in  his 
hands,  and  he  may  enforce  it 
as  if  it  had  been  filled  up  within 
a  reasonable  time  and  strictly 
in  accordance  with  the  author- 
ity given. 

21.  Every  contract  on  a  bill, 
whether  it  is  the  drawer's,  the 
acceptor's  or  an  indorsees,  is 


incomplete  and  revocable,  until 
delivery  of  the  instrument  in 
order  to  give  effect  thereto  : 

Provided,  that  where  an 
acceptance  is  written  on  a  bill, 
and  the  drawee  gives  notice  to, 
or  according  to  the  directions 
of.  the  person  entitled  to  the 
bill  that  he  has  accepted  it,  the 
acceptance  then  becomes  com- 
plete and  irrevocable ; 

2.  As  between  immediate 
parties,  ard  as  regards  a  remote 

Sarty,  other  than  a  holder  in 
ue  course,  the  delivery— 
/  (a.)  In  order  to  be  effectual 
must  be  made  either  by  or 
under  the  authority  ot  the 
party  drawing,  accepting  or 
indorsing,  as  the  case  may  oe ; 

(6.)  May  be  shown  to  have 
been  conditional  or  for  a  special 
purpose  only,  and  not  for  the 
purpose  of  transferring  the  pro- 
perty in  the  bill ; 

But  if  the  bill  is  in  the  hands 
of  a  holder  in  due  course,  a 
valid  delivery  of  the  bill  by  all 
parties  prior  to  him,  so  as  to 
make  them  liable  to  him,  is 
conclusively  presumed : 

3.  Where  a  bill  is  no  longer 
in  the  possession  of  a  party 
who  has  signed  it  as  drawer, 
acceptor  or  indorser,  a  valid 
and  unconditional  delivery  by 
him  is  presumed  until  the  con- 
trary is  proved. 

Capacity    and   Authority    of 
Parties, 

22.  Capacity  to  incur  liability 
as  a  party  to  a  bill  is  co-exten- 
sive with  capacity  to  contract : 

Provided,  that  nothing  in 
this  section  shall  enable  a  cor- 
poration to  make  itself  liable  as 
drawer,  acceptor  or  indorser  of 
a  bill,  unless  it  is  competent  to 
it  so  to  do  under  the  law  for  the 
time  being  in  force  relating  to 
such  corporation  : 
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2.  Where  a  bill  is  drawn  or 
indorsed  by  an  infant,  minor, 
or  corporation  having  no  capa- 
city or  power  to  incur  liability 
on  a  bill,  the  drawing  or  in- 
dorsement entitles  the  holder 
to  receive  payment  of  the  bill, 
and  to  enforce  it  against  any 
other  party  thereto. 

28.  No  person  is  liable  as 
drawer,  indorser,  or  acceptor  of 
a  bill  who  has  not  signed  it  as 
such :    Provided  that— 

(a.)  Where  a  person  signs  a 
bill  in  a  trade  or  assumed  name, 
he  is  liable  thereon  as  if  he  had 
signed  it  in  his  own  name  ; 

(6.)  The  signature  of  the  name 
of  a  firm  is  equivalent  to  the 
signature  by  the  person  so  sign- 
ing of  the  names  of  all  persons 
liable  as  partners  in  that  firm. 

24.  Subject  to  the  provisions 
of  this  Act,  where  a  signature 
on  a  bill  is  forged  or  placed 
thereon  without  the  authority 
of  the  person  whose  signature 
it  purports  to  be,  the  forged  or 
unauthorized  signature  is 
wholly  inoperative,  and  no 
right 'to  retain  the  bill  or  to 
give  a  discharge  therefor  or 
to  enforce  payment  thereof 
against  any  party  thereto  can 
be  acquired  through  or  under 
that  signature,  unless  the  party 
against  whom  it  is  sought  to 
retain  or  enforce  payment  of 
the  bill  is  precluded  from  set- 
ting up  the  forgery  or  want  of 
authority : 

Provided,  that  nothing  in  this 
section  shall  affect  the  ratifica- 
tion of  an  unauthorized  signa- 
ture not  amounting  to  a  forg- 
ery :  And  provided  also,  that  if 
a  cheque,  payable  to  order,  is 
paid  oy  the  drawee  upon  a 
forged  indorsement  out  of  the 
funds  of  the  drawer,  or  is  so 


paid  and  charged  to  his  account, 
the  drawer  shall  have  no  right 
of  action  against  the  drawee 
for  the  recovery  back  of  the 
amount  so  paid,  or  no  defence 
to  any  claim  made  by  the 
drawee  for  the  amount  so  paid, 
as  the  case  may  be,  unless  he 
gives  notice  in  writing  of  such 
forgery  to  the  drawee  within 
one  year  after  he  has  acquired 
notice  of  such  forgery  ;  and  in 
case  of  failure  by  the  drawer  to 
give  such  notice  within  the  said 

Eeriod,  such  cheque  shall  be 
eld  to  have  been  paid  in  due 
course  as  respects  every  other 
party  thereto  or  named  therein, 
who  has  not  previously  insti- 
tuted proceedings  for  the  pro- 
tection of  his  rights. 

2.  If  the  drawee  of  a  cheque 
bearing  a  forged  indorsement 
pays  the  amount  thereof  to  a 
subsequent  indorser,  or  to  the 
bearer  thereof,  he  shall  have  all 
the  rights  of  a  holder  in  due 
course  for  the  recovery  back  of 
the  amount  so  paid  from  any 
indorser  who  has  indorsed  the 
same  subsequent  to  the  forged 
indorsement,  as  well  as  Ms 
legal  recourse  against  the  bear- 
er thereof  as  a  transferrer  by 
delivery  ;  and  any  indorser  who 
has  made  such  payment  shall 
have  the  like  rights  and  re- 
course against  any  antecedent 
indorser  subsequent  to  the 
forged  indorsement,  —  the 
whole,  however,  subject  to  the 
provisions  and  limitations  con- 
tained in  the  last  preceding 
sub-section.1 

25.  A  signature  by  procura- 
tion operates  as  notice  that  the 
agent  has  but  a  limited  author- 
ity to  sign,  and  the  principal  is 
bound  by  such  signature  only  if 
the  agent  in  so  signing  was  act- 


* 64-56  V.  o.  17,  8.  4. 
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ing  within  the  actual  limits  of 
his  authority. 

26.  Where  a  person  signs  a 
bill  as  drawer,  indorser  or  ac- 
ceptor, and  adds  words  to  his 
signature  indicating  that  he 
signs  for  or  on  behalf  of  a  prin- 
cipal, or  in  a  representative 
character,  he  is  not  personally 
liable  thereon ;  but  the  mere 
addition  to  his  signature  of 
words  describing  him  as  an 
agent,  or  as  filling  a  representa- 
tive character,  does  not  exempt 
him  from  personal  liability : 

2.  In  determining  whether  a 
signature  on  a  bill  is  that  of  the 
principal  or  that  of  the  agent  by 
whose  hand  it  is  written,  the 
construction  most  favorable  to 
the  validity  of  the  instrument 
shall  be  adopted. 

The  Consideration  for  a  Bill. 

27.  Valuable  consideration 
for  a  bill  may  be  constituted 
by- 

(a.)  Any  consideration  suf- 
ficient to  support  a  simple  con- 
tract ; 

(6.)  An  antecedent  debt  or 
liability ;  such  a  debt  or  liability 
is  deemed  valuable  considera- 
tion, whether  the  bill  is  payable 
en  demand  or  at  a  future  time  : 

2.  Where  value  has,  at  any 
time,  been  given  for  a  bill,  the 
holder  is  deemed  to  be  a  holder 
for  value  as  regards  the  ac- 
ceptor and  all  parties  to  the  bill 
who  became  parties  prior  to 
such  time : 

3.  Where  the  holder  of  a  bill 
has  a  lien  on  it,  arising  either 
from  contract  or  by  implication 
of  law,  he  is  deemed  to  be  a 
holder  for  value  to  the  extent 
of  the  sum  for  which  he  has  a 
lien. 

28.  An  accommodation  party 
to  a  bill  is  a  person   who   has 


signed  a  bill  as  drawer,  ac- 
ceptor or  indorser,  without  re- 
ceiving value  therefor,  and  for 
the  purpose  of  lending  his  name 
to  some  other  person : 

2.  An  accommodation  party  is 
liable  on  the  bill  to  a  holder  for 
value ;  and  it  is  immaterial 
whether,  when  such  holder 
took  the  bill,  he  knew  such 
party  to  be  an  accommodation 
party  or  not. 

29.  A  holder  in  due  course  is 
a  holder  who  has  taken  a  bill, 
complete  and  regular  on  the 
face  of  it,  under  the  following 
conditions,  namely : 

(a.)  That  he  became  the  hold- 
er of  it  before  it  was  overdue 
and  without  notice  that  it  had 
been  previously  dishonored,  if 
such  was  the  fact ; 

(b.)  That  he  took  the  bill  in 
good  faith  and  for  value,  and 
that  at  the  time  the  bill  was 
negotiated  to  him  he  had  no 
notice  of  any  defect  in  the  title 
of  the  person  who  negotiated  it : 

2.  In  particular,  the  title  of  a 

Serson  who  negotiates  a  bill  is 
efective  within  the  meaning 
of  this  Act  when  he  obtained 
the  bill,  or  the  acceptance 
thereof,  by  fraud,  duress  or 
force  and  fear,  or  other  unlaw- 
ful means,  or  for  an  illegal  con- 
sideration, or  when  he  negoti- 
ates it  in  breach  of  faith,  or 
under  such  circumstances  as 
amount  to  a  fraud : 

3.  A  holder,  whether  for  value 
or  not,  who  derives  his  title  to 
a  bill  through  a  holder  in  due 
course,  and  who  is  not  himself 
a  party  to  any  fraud  or  illegal- 
ity affecting  it,  has  all  the  rights 
of  that  holder  in  due  course  as 
regards  the   acceptor   and   all 

Earties  to  the  bill  prior  to  that 
older. 

30.  Every  party  whose  sig- 
nature   appears    on   a   bill  is 
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primd  facie  deemed  to  have 
become  a  party  thereto  for 
value. 

2.  And  every  holder  of  a  bill 
is  primd  facie  deemed  to  be  a 
holder  in  due  course ;  but  if,  in 
an  action  on  a  bill,  it  is  ad- 
mitted or  proved  that  the  ac- 
ceptance, issue  or  subsequent 
negotiation  of  the  bill  is  af- 
fected with  fraud,  duress  or 
force  and  fear,  or  illegality,  the 
burden  of  proof  that  he  is  such 
holder  in  due  course  shall  be  on 
him,  unless  and  until  he  proves 
that,  subsequent  to  the  alleged 
fraud  or  illegality,  value  has  in 
good  faith  been  given  for  the 
bill  by  some  other  holder  in  due 
course  : 

3.  No  bili,  although  given  for 
a  usurious  consideration  or 
upon  a  usurious  contract,  is 
void  in  the  hands  of  a  holder, 
unless  such  holder  had  at  the 
time  of  its  transfer  to  him 
actual  knowledge  that  it  was 
originally  given  for  a  usurious 
consideration,  or  upon  a  usuri- 
ous contract : 

4.  Every  bill  or  note  the  con- 
sideration of  which  consists,  in 
whole  or  in  part,  of  the  pur- 
chase money  of  a  patent  right, 
or  of  a  partial  interest,  limited 
geographically  or  otherwise,  in 
a  patent  right,  shall  have 
written  or  printed  prominently 
and  legibly  across  the  face 
thereof,  before  the  same  is 
issued,  the  words  "  given  for  a 
patent  right : "  and  without 
such  words  thereon  such  in- 
strument and  any  renewal 
thereof  shall  be  void.,  except  in 
the  hands  of  a  holder  in  due 
course  without  notice  of  such 
consideration : 

5.  The  indorsee  or  other  trans- 
feree of  any  such  instrument 
having  the  words  aforesaid  so 
printed   or    written    thereon, 


shall  take  the  same  subject  to 
any  defence  or  set-off  in  respect 
of  the  whole  or  any  part  thereof 
which  would  have  existed  be- 
tween the  oiiginal  parties : 

6.  Bvery  one  who  issues,  sells 
or  transfers,  by  indorsement  or 
delivery,  any  such  instrument 
not  having  the  words  "given 
for  a  patent  right "  printed  or 
written  in  manner  aforesaid 
across  the  face  thereof,  knowing 
the  consideration  of  such  in- 
strument to  have  consisted,  in 
whole  or  in  part,  of  the  pur- 
chase money  of  a  patent  right, 
or  of  a  partial  interest,  limited 
geographically  or  otherwise,  in 
a  patent  right,  is  guilty  of  a 
misdemeanor,  and  liable  to  im- 
prisonment for  any  term  not 
exceeding  one  year,  or  to  such 
fine,  not  exceeding  two  hundred 
dollars,  as  the  court  thinks 
fit. 

Negotiation  of  Bills. 

81.  A  bill  is  negotiated  when 
it  is  transferred  from  one  person 
to  another  in  such  a  manner  as 
to  constitute  the  transferee  the 
holder  of  the  bill : 

2.  A  bill  payable  to  bearer  is 
negotiated  by  delivery : 

3.  A  bill  payable  to  order  is 
negotiated  by  the  indorsement 
of  the  holder  completed  by  de- 
livery : 

4.  Where  the  holder  of  a  bill 
payable  to  his  order  transfers 
it  for  value  without  indorsing 
it,  the  transfer  gives  the  trans- 
feree such  title  as  the  trans- 
ferrer had  in  the  bill,  and  the 
transferee  in  addition  requires 
the  right  to  have  the  indorse- 
ment of  the  transferrer : 

5.  Where  any  person  is  under 
obligation  to  indorse  a  bill  in  a 
representative  capacity,  he  may 
indorse  the  bill  in  such  terms 
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as  to  negative  personal  liabil- 
ity. 

82.  An  indorsement  in  order 
to  operate  as  a  negotiation 
must  comply  with  the  following 
conditions,  namely : — 

(a.)  It  must  be  written  on  the 
bill  itself  and  be  signed  by  the 
indorser.  The  simple  signature 
of  the  indorser  on  the  bill, 
without  additional  words,  is 
sufficient ; 

An  indorsement  written  on 
an  allonge,  or  on  a  "  copy  "  of  a 
bill  issued  or  negotiated  in  a 
country  where  copies"  are 
recognized,  is  deemed  to  be 
written  on  the  bill  itself ; 

(6.)  It  must  be  an  indorse- 
ment of  the  entire  bill.  A 
partial  indorsement,  that  is  to 
say,  an  indorsement  which 
purports  to  transfer  to  the  in- 
dorsee a  part  only  of  the 
amount  payable,  or  which  pur- 
ports to  transfer  the  bill  to  two 
or  more  indorsees  severally, 
does  not  operate  as  a  negotia- 
tion of  the  bill : 

(c.)  Where  a  bill  is  payable  to 
the  order  of  two  or  more 
payees  or  indorsees  who  are  not 
partners,  all  must  indorse, 
unless  the  one  indorsing  has 
authority  to  indorse  for  the 
others : 

2.  Where,  in  a  bill  payable  to 
order,  the  payee  or  indorsee  is 
wrongly  designated,  or  his 
name  is  misspelt,  he  may  in- 
dorse the  bill  as  therein  de- 
scribed, adding  his  proper 
signature  ;  or  he  may  indorse 
by  his  own  proper  signature  : 

3.  Where  there  are  two  or 
more  indorsements  on  a  bill, 
each  indorsement  is  deemed  to 
have  been  made  in  the  order  in 
which  it  appears  on  the  bill, 
until  the~contrary  is  proved  : 

4.  An  ^indorsement  may  be 
made  in  blank  or  special.     It 


may  also  contain  terms  making 
it  restrictive. 

33.  Where  a  bill  purports  to 
be  indorsed  conditionally,  the 
condition  may  be  disregarded 
by  the  payer,  and  payment  to 
the  indorsee  is  valid,  whether 
the  condition  has  been  fulfilled 
or  not. 

34.  An  indorsement  in  blank 
specifies  no  indorsee,  and  a  bill 
so  indorsed  becomes  payable  to 
bearer: 

2.  A  special  indorsement 
specifies  the  person  to  whom,  or 
to  whose  order,  the  bill  is  to  be 
payable : 

3.  The  provisions  of  this  Act 
relating  to  a  payee  apply,  with 
the  necessary  modifications,  to 
an  indorsee  under  a  special  in- 
dorsement : 

4.  Where  a  bill  has  been  in- 
dorsed in  blank,  any  holder 
may  convert  the  blank  indorse- 
ment into  a  special  indorse- 
ment by  writing  above  the  in- 
dorsees signature  a  direction 
to  pay  the  bill  to  or  to  the  order 
of  himself  or  some  other 
person. 

35.  An  indorsement  is  re- 
strictive which  prohibits  the 
further  negotiation  of  the  bill, 
or  which  expresses  that  it  is  a 
mere  authority  to  deal  with  the 
bill  as  thereby  directed,  and 
not  a  transfer  of  the  ownership 
thereof,  as,  for  example,  if  a 
bill  is  indorsed  "  Pay  D  only," 
or  "  Pay  D  for  the  account  of 
X,*'  or  "  Pay  D,  or  order,  for 
collection : " 

2.  A  restrictive  indorsement 
gives  the  indorsee  the  right  to 
receive  payment  of  the  bill  and 
to  sue  any  party  thereto  that 
his  indorser  could  have  sued, 
but  gives  him  no  power  to 
transfer  his  rights  as  indorsee 
unless  it  expressly  authorizes 
him  to  do  so : 
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3.  Where  a  restrictive  in- 
dorsement authorizes  further 
transfer,  all  subsequent  in- 
dorsees take  the  bill  with  the 
same  rights  and  subject  to  the 
same  liabilities  as  the  first  in- 
dorsee under  the  restrictive  in- 
dorsement. 

30.  Where  a  bill  is  negotiable 
in  its  origin,  it  continues  to  be 
negotiable  until  it  has  been  (a) 
restrictively  indorsed,  or  (6)  dis- 
charged by  payment  or  other- 
wise : 

2.  Where  an  overdue  bill  is 
negotiated,  it  can  be  negotiated 
only  subject  to  any  defect  of 
title  affecting  it  at  its  maturity, 
and  thenceforward  no  person 
who  takes  it  can  acquire  or  give 
a  better  title  than  that  which 
had  the  person  from  whom  he 
took  it : 

3.  A  bill  payable  on  demand 
is  deemed  to  be  overdue  within 
the  meaning  and  for  the  pur- 
poses of  this  section,  when  it 
appears  on  the  face  of  it  to  have 
been  in  circulation  for  an  un- 
reasonable length  of  time ; 
what  is  an  unreasonable  length 
of  time  for  this  purpose  is  a 
question  of  fact : 

4.  Except  where  an  indorse- 
ment bears  date  after  the  ma- 
turity of  the  bill,  every  negotia- 
tion is  prbnd  facie  deemed  to 
have  been  effected  before  the 
bill  was  overdue : 

5.  Where  a  bill  which  is  not 
overdue  has  been  dishonored, 
any  person  who  takes  it  with 
notice  of  the  dishonor  takes  it 
subject  to  any  defect  of  title  at- 
taching thereto  at  the  time  of 
dishonor ;  but  nothing  in  this 
sub-section  shall  affect  the 
rights  of  a  holder  in  due  course. 

37.  Where  a  bill  is  negoti- 
ated back  to  the  drawer,  or  to  a 
prior  indorser,  or  to  the  accept- 
or, such  party  may,  subject  to 


the  provisions  of  this  Act,  re- 
issue and  further  negotiate  the 
bill,  but  he  is  not  entitled  to 
enforce  the  payment  of  the  bill 
against  any  intervening  party 
to  whom  he  was  previously 
liable. 

38.  The  rights  and  powers  of 
the  holder  of  a  bill  are  as 
follows  : 

(a.)  He  may  sue  on  the  bill  in 
his  own  name ; 

(6.)  Where  he  is  a  holder  in 
due  course,  he  holds  the  bill 
free  from  any  defect  of  title  of 
prior  parties,  as  well  as  from 
mere  personal  defences  avail- 
able to  prior  parties  among 
themselves,  and  may  enforce 
payment  against  all  parties  lia- 
ble on  the  bill ; 

(c.)  Where  his  title  is  defec- 
tive, (1)  if  he  negotiates  the  bill 
to  a  holder  in  due  course,  that 
holder  obtains  a  good  and  com- 

Elete  title  to  the  bill,  and  (2)  if 
e  obtains  payment  of  the  bill 
the  person  who  pays  him  in  due 
course  gets  a  valid  discharge 
for  the  bill. 

General  Duties  of  the  Holder, 

39.  Where  a  bill  is  payable 
at  sight  or  after  sight,  present- 
ment for  acceptance  is  neces- 
sary in  order  to  fix  the  maturity 
of  the  instrument : 

2.  Where  a  bill  expressly 
stipulates  that  it  shall  be  pre- 
sented for  acceptance,  or  where 
a  bill  is  drawn  payable  else- 
where than  at  the  residence  or 
place  of  business  of  the  drawee, 
it  must  be  presented  for  accept- 
ance before  it  can  be  presented 
for  payment : 

3.  In  no  other  case  is  present- 
ment for  acceptance  necessary 
in  order  to  render  liable  any 
party  to  the  bill : 

4.  Where  the  holder  of  a  bill, 

22 


338 


BILLS  OF  EXCHANGE. 


drawn  payable  elsewhere  than 
at  the  place  of  business  or  resi- 
dence of  the  drawee,  has  not 
time,  with  the  exercise  of  rea- 
sonable diligence,  to  present 
the  bill  for  acceptance  before 
presenting  it  for  payment  on 
the  day  that  it  falls  due,  the 
delay  caus  d  by  pr«  sen  ting  the 
bill  for  acceptance  before  pre- 
senting it  for  payment  is  ex- 
cused, and  does  not  discharge 
the  drawer  and  indorsers. 

40.  Subject  to  the  provisions 
of  this  Act,  when  a  bill  payable 
[at  sight,  or] l  after  sight  is  ne- 
gotiated, the  holder  must  either 
present  it  for  acceptance  or  ne- 
gotiate it  within  a  reasonable 
time : 

2.  If  he  does  not  do  so,  the 
drawer  and  all  indorsers  prior 
to  that  holder  are  discharged  : 

3.  In  determining  what  is  a 
reasonable  time  within  the 
meaning  of  this  section,  regard 
shall  be  had  to  the  nature  of 
the  bill,  the  usage  of  trade  with 
respect  to  similar  bills,  and  the 
facts  of  the  particular  case. 

41.  A  bill  is  duly  presented 
for  acceptance  which  is  pre- 
sented in  accordance  with  the 
following  rules : 

(a.)  The  presentment  must  be 
made  by  or  on  behalf  of  the 
holder  to  the  drawee  or  to  some 
person  authorized  to  accept  or 
refuse  acceptance  on  his  benalf, 
at  a  reasonable  hour  on  a  busi- 
ness day  and  before  the  bill  is 
overdue  • 

(6.)  Wnere  a  bill  is  addressed 
to  two  or  more  drawees,  who 
are  not  partners,  presentment 
must  be  made  to  them  all,  un- 
less one  has  authority  to  accept 
for  all,  when  presentment  may 
be  made  to  him  only ; 

1 54-56  V.  c.17,8.5. 

1  Struck  out  by  54-55  V.  c.  17,  s.  6. 


(c.)  Where  the  drawee  is 
dead,  presentment  may  be  made 
to  his  personal  representative ; 

(d.)  Where  authorized  by 
agreement  or  usage,  a  present- 
ment through  the  post  office  is 
sufficient : 

2.  Presentment  in  accordance 
with  these  rules  is  excused,  and 
a  bill  may  be  treated  as  dishon- 
ored by  non-acceptance— 

(a.)  Where  the  drawee  is 
dead  (or  bankrupt),2  or  is  a  fic- 
titious person  or  a  person  not 
having  capacitv  to  contract  by 
bill ; 

(b.)  Where,  after  the  exercise 
of  reasonable  diligence,  such 
presentment  cannot  be  erfected ; 

(c.)  Where,  although  the  pre 
sentment    has   been  irregular, 
acceptance  has  been  refused  on 
some  other  ground : 

3.  The  fact  that  the  holder 
has  reason  to  believe  that  the 
bill,  on  presentment,  will  be 
dishonored  does  not  excuse  pre- 
sentment. 

42.  When  a  bill  is  duly  pre 
sented  for  acceptance  and  is  not 
accepted  on  the  day  of  present- 
ment or  within  two  days  there- 
after, the  person  presenting  it 
must  treat  it  as  dishonored  by 
non-acceptance  ;  if  he  does  not, 
the  holder  shall  lose  his  right 
of  recourse  against  the  drawer 
and  indorsers. 

43.  A  bill  is  dishonored  by 
non-acceptance — 

(a.)  When  it  is  duly  presented 
for  acceptance,  and  such  an 
acceptance  as  is  prescribed  by 
this  Act  is  refused  or  cannot  be 
obtained  ;   or — 

(6.)  When  presentment  for 
acceptance  is  excused  and  the 
bill  is  not  accepted  : 

2.  Subject  to  the  provisions 
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of  this  Act,  when  a  bill  is  dis- 
honored by  non-acceptance  an 
immediate  right  of  recourse 
against  the  drawer  and  in- 
dorsers  accrues  to  the  holder, 
and  no  presentment  for  pay- 
ment is  necessary. 

44.  The  holder  of  a  bill  may 
refuse  to  take  a  qualified  ac- 
ceptance, and  if  he  does  not 
obtain  an  unqualified  accept- 
ance may  treat  the  bill  as  dis- 
honored by  non-acceptance : 

2.  Where  a  qualified  accept- 
ance is  taken,  and  the  drawer 
or  an  indorser  has  not  expressly 
or  impliedly  authorized  the 
holder  to  take  a  qualified  ac- 
ceptance, or  does  not  subse- 
quently assent  thereto,  such 
drawer  or  indorser  is  discharged 
from  his  liability  on  the  bill ; 

The  provisions  of  this  sub- 
section do  not  apply  to  a  partial 
acceptance,  whereof  due  notice 
has  been  given  ;  where  a  foreign 
bill  has  been  accepted  as  to 
part,  it  must  be  protested  as  to 
the  balance : 

3.  When  the  drawer  or  in- 
dorser of  a  bill  receives  notice  of 
a  qualified  acceptance,  and  does 
not  within  a  reasonable  time 
express  his  dissent  to  the 
holder,  he  shall  be  deemed  to 
have  assented  thereto. 

45.  Subject  to  the  provisions 
of  this  Act.  a  bill  must  be  duly 
presented  ior  payment ;  if  it  is 
not  so  presented,  the  drawer 
and  indorsers  shall  be  dis- 
charged : 

2.  A  bill  is  duly  presented  for 
payment  which  is  presented 
in  accordance  with  the  follow- 
ing rules  :— 

(a.)  Where  the  bill  is  not 
payable  on  demand,  present- 
ment must  be  made  on  the  day 
it  falls  due ; 

<6.)  Where  the  bill  is  payable 
Qn   demand,    then,  subject  to 


the  provisions  of  this  Act,  pre- 
sentment must  be  made  within 
a  reasonable  time  after  its  issue, 
in  order  to  render  the  drawer 
liable,  and  within  a  reasonable 
time  after  its  indorsement,  in 
order  to  render  the  indorser 
liable ; 

In  determining  what  is  a 
reasonable  time,  regard  shall  be 
had  to  the  nature  of  the  bill, 
the  usage  of  trade  with  regard 
to  similar  bills,  and  the  facts  of 
the  part  icular  case ; 

(c.)  Presentment  must  be 
made  by  the  holder  or  by  some 
person  authorized  to  receive 
payment  on  his  behalf,  at  the 

S roper  place,  as  hereinafter  de- 
ned,  either  to  the  person  de- 
signated by  the  bill  as  payer  or 
to  his  representative  or  some 
person  authorized  to  pay  or 
refuse  payment  on  his  behalf,  if, 
w  ith  the  exercise  of  reasonable 
diligence,  such  person  can  there 
be  found ; 

(d.)  A  bill  is  presented  at  the 
proper  place, — 

(1.)  Where  a  place  of  payment 
is  specified  in  tne  bill  or  accept- 
ance, and  the  bill  is  there  pre- 
sented ; 

(2.)  Where  no  place  of  pay- 
ment is  specified,  but  the  ad- 
dress of  the  drawee  or  acceptor 
is  given  in  the  bill,  and  the  bill 
is  there  presented  ; 

(3.)  Where  no  place  of  pay- 
ment is  specified  and  no  address 
given,  and  the  bill  is  presented 
at  the  drawee's  or  acceptor's 
place  of  business,  if  known, and 
if  not,  at  his  ordinary  residence, 
if  known  ; 

(4.)  In  any  other  case,  if  pre- 
sented to  the  drawee  or  ac- 
ceptor wherever  he  can  be 
found,  or  if  presented  "at  his 
last  known  place  of  business  or 
residence : 
3.  Where  a  bill  is  presented 
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at  the  proper  place,  and,  after 
the  exercise  of  reasonable  dili- 
gence, no  person  authorized  to 
pay  or  refuse  payment  can  be 
round  there,  no  further  present- 
ment to  the  drawee  or  acceptor 
is  required  : 

4.  Where  a  bill  is  drawn 
upon,  or  accepted  by  two  or 
more  persons  who  are  not 
partners,  and  no  place  of  pay- 
ment is  specified,  presentment 
must  be  made  to  them  all : 

5.  Where  the  drawee  or  ac- 
ceptor of  a  bill  is  dead,  and  no 
place  of  payment  is  specified, 
presentment  must  be  made  to  a 
personal  representative,  if  such 
there  is,  and  with  the  exercise 
of  reasonable  diligence  he  can 
be  found : 

6.  Where  authorized  by 
agreement  or  usage,  a  present- 
ment through  the  post  office  is 
sufficient : 

7.  Where  the  place  of  pay- 
ment specified  in  the  bill  or  ac- 
ceptance is  any  city,  town  or 
village,  and  no  place  therein  is 
specified,  and  the  bill  is  pre- 
sented at  the  drawee's  or  ac- 
ceptor's known  place  of  busi- 
ness or  known  ordinary  resi- 
dence therein,  and,  if  there  is 
no  such  place  of  business  or 
residence  the  bill  is  presented 
at  thepost  office,  or  principal 
post  office  in  such  city,  town  or 
village,  such  presentment  is 
sufficient. 

40.  Delay  in  making  present- 
ment for  payment  is  excused 
when  the  delay  is  caused  by 
circumstances  oeyond  the  con- 
trol of  the  holder,  and  not  im- 
putable to  his  default,  miscon- 
duct or  negligence  :  when  the 
cause  of  delay  ceases  to  operate, 
presentment  must  be  made 
with  reasonable  diligence  : 

2.  Presentment  for  payment 
is  dispensed  with— 


(a.)  Where,  after  the  exercise 
of  reasonable  diligence,  pre- 
sentment, as  required  by  this 
Act,  cannot  be  effected  ; 

The  fact  that  the  holder  has 
reason  to  believe  that  the  bill 
will,  on  presentment,  be  dis- 
honored, dtoes  not  dispense  with 
the  necessity  for  presentment ; 

(b.)  Where  the  drawee  is  a 
fictitious  person ; 

(c.)  As  regards  the  drawer, 
where  the  drawee  or  accentor  is 
not  bound,  as  betwt  en  himself 
and  the  drawer,  to  accept  or 
pay  the  bill,  and  the  drawer  has 
no  reason  to  believe  that  the 
bill  would  be  paid  if  presented  ; 

\d.)  As  regards  an  indorser, 
where  the  bill  was  accepted  or 
made  for  the  accommodation  of 
that  indorser,  and  he  has  no 
reason  to  expect  that  the  bill 
would  be  paia  if  presented  ; 

(e.)  By  waiver  of  present- 
ment, express  or  implied. 

47.  A  bill  is  dishonored  by 
non-payment  (a)  when  it  is  duly 
presented  for  payment  and  pay- 
ment is  refused  or  cannot  be 
obtained,  or  (6)  when  present- 
ment is  excused  and  the  bill  is 
overdue  and  unpaid  : 

2.  Subject  to  the  provisions 
of  this  Act,  when  a  bill  is  dis- 
honored by  non-payment,  an 
immediate  right  of  recourse 
against  the  drawer,  acceptor 
and  indorsers  accrues  to  the 
holder. 

48.  Subject  to  the  provisions 
of  this  Act,  when  a  bill  has 
been  dishonored  by  non-accept- 
ance or  by  non-payment,  notice 
of  dishonor  must  be  given  to 
the  drawer  and  each  indorser, 
and  any  drawer  or -indorser  to 
whom  such  notice  is  not  given 
is  discharged  ;  Provided  that — 

(a.)  Where  a  bill  is  dishon- 
ored by  non-acceptance,  and 
notice  of  dishonor  is  not  given , 
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the  rights  of  a  holder  in  due 
course  subsequent  to  the  omis- 
sion shall  not  be  prejudiced  by 
the  omission ; 

(b.)  Where  a  bill  is  dishon- 
ored by  non-acceptance  and  due 
notice  of  dishonor  is  given,  it 
shall  not  be  necessary  to  give 
notice  of  a  subsequent  dishonor 
by  non-payment,  unless  the  bill 
shall  in  the  meantime  have 
been  accepted. 

49.  Notice  of  dishonor,  in 
order  to  be  valid  and  effectual, 
must  be  given  in  accordance 
with  the  following  rules  : 

(a.)  The  notice  must  be  given 
by  or  on  behalf  of  the  holder, 
or  by  or  on  behalf  of  an  in- 
dorser who,  at  the  time  of  giv- 
ing it,  is  himself  liable  on  the 
bill; 

<6.)  Notice  of  dishonor  may 
be  given  by  an  agent  either  in 
his  own  name,  or  in  the  name 
of  any  party  entitled  to  give 
notice,  whether  that  party  is 
his  principal  or  not ; 

(c.)  Where  the  notice  is  given 
by  or  on  behalf  of  the  holder, 
it  enures  for  the  benefit  of  all 
subsequent  holders  and  all  prior 
indorsers  who  have  a  right  of 
recourse  against  the  party  to 
whom  it  is  given  ; 

{d.)  Where  notice  is  given  by 
or  on  behalf  of  an  indorser  en- 
titled to  give  notice  as  herein- 
before provided,  it  enures  for 
the  benefit  of  the  holder  and  all 
indorsers  subsequent  to  the 
party  to  whom  notice  is  given  ; 

(e.)  The  notice  may  be  given 
in  writing  or  by  personal  com- 
munication, and  may  be  given 
in  any  terms  which  sufficiently 
identify  the  bill  and  intimate 
that  the  bill  has  been  dishon- 
ored by  non-acceptance  or  non- 
payment ; 

(f.)  The  return  of  a  dishon- 
ored bill  to  the  drawer  or  an  in- 


dorser is,  in  point  of  form, 
deemed  a  sufficient  notice  of 
dishonor ; 

(0r.)  A  written  notice  need  not 
be  signed,  and  an  insufficient 
written  notice  may  be  supple- 
mented and  validated  by  verbal 
communication  ;  a  misdescrip- 
tion of  the  bill  shall  not  vitiat  e 
the  notice,  unless  the  party  to 
whom  the  notice  is  given  is  in 
fact  misled  thereby ; 

{h.)  Where  notice  of  dishonor 
is  required  to  be  given  to  any 
person,  it  may  be  given  either 
to  the  party  himself,  or  to  his 
agent  in  that  behalf ; 

(i.)  Where  the  drawer  or  in- 
dorser is  dead,  and  the  party 
giving  notice  knows  it,  the 
notice  must  be  given  to  a  per- 
sonal representative,  if  such 
there  is  and,  with  the  exercise 
of  reasonable  diligence,  he  can 
be  found ; 

O'.)  Where  there  are  two  or 
more  drawers  or  indorsers  who 
are  not  partners,  notice  must 
be  given  to  each  of  them,  unless 
one  of  them  has  authoiity  to 
receive  such  notice  for  "the 
others ; 

(A:.)  The  notice  may  be  given 
as  soon  as  the  bill  is  dishon- 
ored, and  must  be  given  not 
later  than  the  next  following 
juridical  or  business  day : 

2.  Where  a  bill,  when  dis- 
honored, is  in  the  hands  of  an 
agent,  he  may  either  himself 
give  notice  to  the  parties  liable 
on  the  bill,  or  he  may  give 
notice  to  his  principal;  if  he 
gives  notice  to  his  principal,  he 
must  do  so  within  the  same 
time  as  if  he  were  the  holder, 
and  the  principal,  upon  receipt 
of  such  notice,  has  himself  the 
same  time  for  giving  notice  as 
if  the  agent  had  been  an  inde- 
pendent holder  : 

3.  Where  a  party  to  a  bill  re- 
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ceives  due  notice  of  dishonor, 
he  has,  after  the  receipt  of  such 
notice,  the  same  period  of  time 
for  giving  notice  to  antecedent 
parties  tnat  the  holder  has 
after  the  dishonor ; 

4.  Notice  of  the  protest  or 
dishonor  of  any  bill  payable  in 
Canada  shall,  notwithstanding 
anything  in  this  section  con- 
tained, be  sufficiently  given  if 
it  is  addressed  in  due  time  to 
any  party  to  such  bill  entitled 
to  such  notice,  at  his  customary 
address  or  place  of  residence  or 
at  the  place  at  which  such  bill 
is  datea.  unless  any  such  party 
has,  under  his  signature,  desig- 
nated another  place ;  and  in 
such  latter  cast-  such  notice 
shall  be  sufficiently  given  if  ad- 
dressed to  him  in  due  time  at 
such  other  place ;  and  such 
notice  so  addressed  shall  be  suf- 
ficient, although  the  place  of 
residence  of  such  party  is  other 
than  either  of  such  above- 
mentioned  places;  and  such 
notice  shall  be  deemed  to  have  I 
been  duly  served  and  given  for 
all  purposes  if  it  is  deposited  in 
an v  post  office,  with  the  postage 
paid  thereon,  at  any  time  dur- 
ing the  day  on  which  such  pro- 
test or  presentment  has  been 
made,  or  on  the  next  following 
juridical  or  business  day  ;  such 
notice  shall  not  be  invalid  by 
reason  of  the  fact  that  the 
party  to  whom  it  is  addressed 
is  dead : 

5.  Where  a  notice  of  dishonor 
is  duly  addressed  and  posted, 
as  above  provided,  the  sender 
is  deemed  to  have  given  due 
notice  of  dishonor,  notwith- 
standing any  miscarriage  by  the 
post  office. 

50.  Delay  in  giving  notice  of 
dishonor  is  excused  where  the 
delay  is  caused  by  circum- 
stances beyond  the  control  of 


the  party  giving  notice,  and  not 
imputable  to  his  default,  mis- 
conduct, or  negligence :  when 
the  cause  of  delay  ceases  to 
operate  the  notice  must  be 
given  with  reasonable  dili 
gence : 

2.  Notice  of  dishonor  is  dis- 
pensed with— 

(a.)  When,  after  the  exercise 
of  reasonable  diligence,  notice 
as  required  by  this  Act  cannot 
be  given  to  or  does  not  reach 
the  drawer  or  indorser  sought 
to  be  charged ; 

(b.)  By  waiver  express  or  im- 

Elied  :  notice  of  dishonor  may 
e  waived  before  the  time  of 
giving  notice  has  arrived,  or 
after  the  omission  to  give  due 
notice ; 

(c).  As  regards  the  drawer,  in 
the  following  cases,  namely, 
(1)  where  drawer  and  drawee 
are  the  same  person,  (2)  where 
the  drawee  is  a  fictitious  per- 
son or  a  person  not  having 
capacity  to  contract,  (3)  where 
the  drawer  is  the  person  to 
whom  the  bill  is  presented  for 
payment,  (4)  where  the  drawree 
or  acceptor  is,  as  between  him- 
self and  the  drawer,  under  no 
obligation  to  accept  or  pay  the 
bill,  (5)  where  the  drawer  has 
countermanded  payment; 

(d.)  As  regards  the  indorser, 
in  the  following  cases,  namely, 
(I)  where  the  drawee  is  a  ficti- 
tious person  or  a  person  not 
having  capacity  to  contract,  and 
the  indorser  was  aware  of  the 
fact  at  the  time  he  indorsed  the 
bill,  (2)  where  the  indorser  is 
the  person  to  whom  the  bill  is 
presented  for  payment,  (3) 
where  the  bill  was  accepted  or 
made  for  his  accommodation. 

51,  Where  an  inland  bill  has 
been  dishonored  it  may,  if  the 
holder  thinks  fit,  be  noted  and 
protested  for  non-acceptance  or 
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non-payment,  as  the  case  may 
be ;  but,  subject  to  the  provi- 
sions of  this  Act  with  respect 
to  notice  of  dishonor,  it  shall 
not,  except  in  the  Province  of 
Quebec,  be  necessary  to  note  or 
protest  any  such  bill  in  order  to 
preserve  the  recourse  against 
the  drawer  or  indorser  ;  but  in 
the  case  of  a  bill  drawn  upon 
any  person  in  the  Province  of 
Quebec,  or  payable  or  accepted 
at  any  place  therein,  in  default 
of  protest  for  non-acceptance  or 
non-payment,  as  the  case  may 
be,  ana  of  notice  thereof,  the 
parties  liable  on  the  bill  other 
than  the  acceptor  are  dis- 
charged, subject,  nevertheless, 
to  the  exceptions  in  this  section 
hereinafter  contained : 

2.  Where  a  foreign  bill,  ap- 
pearing on  the  face  of  it  to  be 
such,  has  been  dishonored  by 
non-acceptance,  it  must  be  duly 
protested  for  non-acceptance, 
and  where  such  a  bill,  which 
has  not  been  previously  dis- 
honored by  non-acceptance,  is 
dishonored  by  non-payment,  it 
must  be  duly  protested  for  non- 
payment. If  it  is  not  so  pro- 
tested, the  drawer  and  indorsers 
are  discharged.  Where  a  bill 
does  not  appear  on  the  face  of 
it  to  be  a  foreign  bill,  protest 
thereof  in  case  of  dishonor,  ex- 
cept as  in  this  section  provided, 
is  unnecessary : 

3.  A  bill  which  has  b.  en  pro- 
tested for  non-acceptance,  or  a 
bill  of  which  protest  for  non- 
acceptance  has  been  waived, 
may  be  subsequently  protested 
for  non-payment : 

4.  Subject  to  the  provisions 
of  this  Act,  when  a  bill  is  pro- 
tested the  protest  must  be 
made  or  noted  on  the  day  of  its 


dishonor.  When  a  bill  has  been 
duly  noted,  the  protest  may  be 
subsequently  extended  as  of  the 
date  or  the  noting  : 

5.  Where  the  acceptor  of  a 
bill  {becomes  bankrupt)1  or  sus- 
pends payment  before  it  ma- 
tures, the  holder  may  cause  the 
bill  to  be  protested  for  better 
security  against  the  drawer  and 
indorsers : 

6.  A  bill  must  be  protested  at 
the  p'ace  where  it  is  dishonored, 
or  at  some  other  place  in  Canada 
situate  within  five  miles  of  the 

Elace  of  presentment  and  dis- 
onor  of  such  bill :  Provided 
that — 

(a.)  When  a  bill  is  presented 
through  the  post  office,  and 
returned  by  post  dishonored,  it 
may  be  protested  at  the  place 
to  which  it  is  returned,  not 
later  than  on  the  day  of  its 
return  or  the  next  juridical 
day; 

(o.)  Every  protest  for  dis- 
honor, either  for  non-accept- 
ance or  non-payment,  may  be 
made  on  the  day  of  such  dis- 
honor at  any  time  after  non- 
acceptance,  or  in  case  of  non- 
payment, at  any  time  after 
threw  o'clock  in  the  afternoon  : 

7.  A  protest  must  contain  a 
copy  of  the  bill,  or  the  original 
bill  may  be  annexed  thereto, 
and  the  protest  must  be  signed 
by  the  notary  making  it,  and 
must  specify — 

(a.)  The  person  at  whose  re- 
quest the  bill  is  protested  ; 

(6.)  The  place  and  date  of 
protest,  the  cause  or  reason  for 
protesting  the  bill,  the  demand 
made,  and  the  answer  given, 
if  any,  or  the  fact  that  the 
drawee  or  acceptor  could  not  be 
found : 
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8.  Where  a  bill  is  lost  or  de- 
stroyed, or  is  wrongly  or  acci- 
dentally detained  from  the  per- 
son entitled  to  hold  it,  or  is  ac- 
cidentally retained  in  a  place 
other  than  where  payable,  pro- 
test may  be  made  on  a  copy  or 
written  particulars  thereof : 

9.  Protest  is  dispensed  with 
by  any  circumstances  which 
would  dispense  with  notice  of 
dishonor.  Delay  in  noting  or 
protesting  is  excused  when  the 
delay  is  caused  by  circum- 
stances beyond  the  control  of 
the  holder,  and  not  imputable 
to  his  default,  misconduct  or 
negligence.  When  the  cause  of 
delay  ceases  to  operate,  the  bill 
must  be  noted  or  protested 
with  reasonable  diligence. 

10.  No  clerk,  teller  or  agent 
of  any  bank  shall  act  as  a 
notary  in  the  protesting  of  any 
bill  or  note  payable  at  the 
bank  or  at  any  of  the  branches 
of  the  bank  in  which  he  is  em- 
ployed. 

52.  When  no  place  of  pay- 
ment is  specified  in  the  bill  or 
acceptance,  presentment  for 
payment  is  not  necessary  in 
order  to  render  the  acceptor 
liable : 

2.  When  a  place  of  payment 
is  specified  in  the  bill  or  ac- 
ceptance, the  acceptor,  in  the 
absence  of  an  express  stipulation 
to  that  effect,  is  not  discharged 
by  the  omission  to  present  the 
bill  for  payment  on  tne  day  that 
it  matures,  but  if  any  suit  or 
action  be  instituted'  thereon 
before  presentation  the  costs 
thereof  shall  be  in  the  discre- 
tion of  the  court : 

3.  In  order  to  render  the  ac- 
ceptor of  a  bill  liable,  it  is  not 
necessary  to  protest  it,  or  that 
notice  of  dishonor  should  be 
given  to  him : 

4.  Where  the  holder  of  a  bill 


presents  it  for  payment,  he  shall 
exhibit  the  bill  to  the  person 
from  whom  he  demands  pay- 
ment, and  when  a  bill  is  paid 
the  holder  shall  forthwith  de- 
liver it  up  to  the  party  paying  it. 

Liabilities  of  Parties. 

53.  A  bill,  of  itself,  does  not 
operate  as  an  assignment  of 
funds  in  the  hands  of  the 
drawee  available  for  the  pay- 
ment thereof,  and  the  drawee 
of  a  bill  who  does  not  accept  as 
required  by  this  A.ct  is  not  liable 
on  the  instrument. 

54.  The  acceptor  of  a  bill, 
by  accepting  it— 

(a.)  Engages  that  he  will  pay 
it  according  to  the  tenor  of  his 
acceptance ; 

(b.)  Is  precluded  from  deny- 
ing to  a  holder  in  due  course— 

(1.)  The  existence  of  the 
drawer,  the  genuineness  of  his 
signature,  and  his  capacity  and 
authority  to  draw  the  bill ; 

(2.)  In  the  case  of  a  bill  pay- 
able to  drawer's  order,  the  then 
capacity  of  the  drawer  to  in- 
dorse, but  not  the  genuineness 
or  validity  of  his  indorsement. 

(3.)  In  the  case  of  a  bill  pay- 
able to  the  order  of  a  third  per- 
son, the  existence  of  the  payee 
and  his  then  capacity  to  in- 
dorse, but  not  the  genuineness 
or  validity  of  his  indorsement. 

55.  The  drawer  of  a  bill,  by 
drawing  it — 

(a.)  Engages  that  on  due  pre- 
sentment it  shall  be  accepted 
and  paid  according  to  its  tenor, 
and  that  if  it  is  dishonored  he 
will  compensate  the  holder  or 
any  indorser  who  is  compelled 
to  pay  it,  provided  that  the 
requisite  proceedings  on  dis- 
honor are  duly  taken ; 

(6.)  Is  precluded  from  deny- 
ing to  a  holder  in  due  course 
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the  existence  of  the  payee  and 
his  then  capacity  to  indorse  ; 

2.  The  indorser  of  a  bill,  by 
indorsing  it- 

(a.)  Engages  that  on  due  pre- 
sentment it  shall  be  accepted 
and  paid  according  to  its  tenor, 
and  that  if  it  is  dishonored  he 
will  compensate  the  holder  or  a 
subsequent  indorser  who  is 
compelled  to  pay  it,  provided 
that  the  requisite  proceedings 
on  dishonor  are  duly  taken ; 

(6.)  Is  precluded  from  deny- 
ing to  a  holder  in  due  course 
the  genuineness  and  regularity 
in  all  respects  of  the  drawers 
signature  and  all  previous  in- 
dorsements ; 

(c.)  Is  precluded  from  deny- 
ing to  his  immediate  or  a  sub- 
sequent indorsee  that  the  bill 
was,  at  the  time  of  his  indorse- 
ment, a  valid  and  subsisting 
bill,  and  that  he  had  then  a 
good  title  thereto. 

56.  Where  a  person  signs  a 
bill  otherwise  than  as  a  drawer 
or  acceptor,  he  thereby  incurs 
the  liabilities  of  an  indorser  to  a 
holder  in  due  course,  and  is 
subject  to  all  the  provisions  of 
this  Act  respecting  indorsers. 

57.  Where  a  bill  is  dis- 
honored, the  measure  of  dam- 
ages which  shall  be  deemed  to 
be  liquidated  damages,  shall  be 
as  follows : 

(a.)  The  holder  may  recover 
from  any  party  liable  on  the 
bill,  the  drawer  who  has  been 
compelled  to  pay  the  bill  may 
recover  from  the  acceptor,  and 
an  indorser  who  has  been  com- 
pelled to  pav  the  bill  may  re- 
cover from  the  acceptor  or  from 
the  drawer,  or  from  a  prior 
indorser— 

(I.)  The  amount  of  the  bill ; 

(2.)  Interest  thereon  from  the 
time  of  presentment  for  pay- 
ment) if  the  bill  is  payable  on 


demand,  and  from  the  maturity 
of  the  bill  in  any  other  case  ; 

(3.)  The  expenses  of  noting 
and  protest ; 

(b.)  In  the  case  of  a  bill  which 
has  been  dishonored  abroad,  in 
addition  to  the  above  damages, 
the  holder  may  recover  from 
the  drawer  or  any  indorser,  and 
the  drawer  or  an  indorser  who 
has  been  compelled  to  pay  the 
bill  may  recover  from  any  party 
liable  to  him,  the  amount  of 
the  re-exchange  with  interest 
thereon  until  the  time  of  pay- 
ment. 

58.  Where  the  holder  of  a 
bill  payable  to  bearer  negoti- 
ates it  by  delivery  without  in- 
dorsing it,  he  is  called  a  "  trans- 
ferrer by  delivery : " 

2.  A  transferrer  by  delivery  is 
not  liable  on  the  instrument : 

3.  A  transferrer  by  delivery 
who  negotiates  a  bill  thereby 
warrants  to  his  immediate 
transferee,  being  a  holder  for 
value,  that  the  bill  is  what  it 
purports  to  be,  that  he  has  a 
right  to  transfer  it,  and  that  at 
the  time  of  transfer  he  is  not 
aware  of  any  fact  which  ren- 
ders it  valueless. 

Discharge  of  Bill. 

59.  A  bill  is  discharged  by 
payment  in  due  course  by  or  on 
behalf  of  the  drawee  or  ac- 
ceptor : 

"Payment  in  due  course" 
means  payment  made  at  or 
after  the  maturity  of  the  bill  to 
the  holder  thereof  in  good  faith 
and  without  notice  that  his 
title  to  the  bill  is  defective  : 

2.  Subject  to  the  provisions 
hereinafter  contained,  when  a 
bill  is  paid  by  the  drawer  or  an 
indorser,  it  is  not  discharged ; 
but— 

(a.)  Where  a  bill  payable  to, 
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or  to  the  order  of,  a  third  party 
is  paid  by  the  drawer,  the 
drawer  may  enforce  payment 
thereof  against  the  acceptor, 
but  may  not  re-issue  the  bill ; 

<&.)  Where  a  bill  is  paid  by  an 
indorser,  or  where  a  bill  pay- 
able to  drawer's  order  is  paid 
by  the  drawer,  the  party  paying 
it  is  remitted  to  his  former 
rights  as  re&rards  the  acceptor 
or  antecedent  parties,  and  he 
may,  if  he  thinks  fit,  strike  out 
his  own  and  subsequent  in- 
dorsements, and  again  negoti- 
ate the  bill : 

3.  Where  an  accommodation 
bill  is  paid  in  due  course  by  the 

Sarty  accommodated,  the  bill  is 
ischarged. 

60.  When  the  acceptor  of  a 
bill  is  or  becomes  the  holder  of 
it  at  or  after  its  maturity,  in  his 
own  right,  the  bill  is  dis- 
charged. 

61.  When  the  holder  of  a  bill 
at  or  after  its  maturity  abso- 
lutely and  unconditionally  re- 
nounces his  rights  against  the 
acceptor,  the  bill  is  discharged  : 
the  renunciation  must  be  in 
writing,  unless  the  bill  is  de- 
livered up  to  the  acceptor  . 

2.  The  liabilities  of  any  party 
to  a  bill  may  in  like  manner  be 
renounced  by  the  holder  before, 
at  or  after  its  maturity ;  but 
nothing  in  this  section  shall 
affect  the  rights  of  a  holder  in 
due  course  without  notice  of 
renunciation. 

62.  Where  a  bill  is  intention- 
ally cancelled  by  the  holder  or 
his  agent,  and  the  cancellation 
is  apparent  t  hereon,  the  bill  is 
discharged  : 

2.  In  like  manner,  any  party 
liable  on  a  bill  may  be  dis- 
charged by  the  intentional  can- 
cellation of  his  signature  by  the 
holder  or  his  agent.  In  such 
case,  any  indorser  who  would 


have  had  a  right  of  recourse 
against  the  party  whose  signa- 
ture is  cancelled  is  also  dis- 
charged : 

3.  A  cancellation  made  un- 
intentionally, or  under  a  mis- 
take, or  without  the  authority 
of  the  holder,  is  inoperative; 
but  wherj  a  bill  or  any  signa- 
ture thereon  appears  to  have 
been  cancelled,  the  burden  of 
proof  lies  on  the  party  who 
alleges  that  the  cancellation 
was  made  unintentionally,  or 
under  a  mistake,  or  without 
authority. 

63.  Where  a  bill  or  accept- 
ance is  materially  altered  with- 
out the  assent  of  all  parties 
liable  on  the  bill,  the  bill  is 
voided, except  as  against  a  party 
who  has  himself  made,  author- 
ized, or  assented  to  the  altera- 
tion, and  subsequent  indorsers : 

Provided,  that  where  a  bill 
has  been  materially  altered,  but 
the  alteration  is  not  apparent, 
and  the  bill  is  in  the  hands  of  a 
holder  in  due  course,  such 
holder  may  avail  himself  of  the 
bill  as  if  it  had  not  been  altered, 
and  may  enforce  payment  of  it 
according  to  its  original  tenor : 

2.  In  particular,  the  following 
alterations  are  material, 
namely,  any  alteration  of  the 
date,  the  sum  payable,  the  time 
of  payment,  the  place  of  pay- 
ment, and  where  a  bill  has  been 
accepted  generally,  the  addition 
of  a  place  of  payment  without 
the  acceptor's  assent. 

Acceptance  and  Payment  for 
Honor, 

64.  Where  a  bill  of  exchange 
has  been  protested  for  dishonor 
by  non-acceptance,  or  protested 
for  better  security,  and  is  not 
overdue,  any  person,  not  being 
a  party  already  liable  thereon, 
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may,  with  the  consent  of  the 
holder,  intervene  and  accept 
the  bill  suprd  protest,  for  the 
honor  of  any  party  liable  there- 
on, or  for  the  honor  of  the  per- 
son for  whose  account  the  bill 
is  drawn  : 

2.  A  bill  may  be  accepted  for 
honor  for  part  only  of  the  sum 
for  which  it  is  drawn  : 

3.  An  acceptance  for  honor 
suprd  protest,  in  order  to  be 
valid,  must— ■ 

(a.)  Be  written  on  the  bill, 
and  indicate  that  it  is  an  ac- 
ceptance for  honor ; 

(o.)  Be  signed  by  the  acceptor 
for  honor : 

4.  Where  an  acceptance  for 
honor  does  not  expressly  state 
for  whose  honor  it  is  made,  it 
is  deemed  to  be  an  acceptance 
for  the  honor  of  the  drawer : 

5.  Where  a  bill  payable  after 
sight  is  accepted  for  honor,  its 
maturity  is  calculated  from  the 
date  of  presenting  for  non- 
acceptance,  and  not  from  the 
date  of  the  acceptance  of  honor. 

65.  The  acceptor  for  honor 
of  a  bill  by  accepting  it  engages 
that  he  will,  on  due  present- 
ment, pay  the  bill  according  to 
the  tenor  of  his  acceptance,  if 
it  is  not  paid  by  the  drawee, 
provided  it  has  been  duly  pre- 
sented for  payment  and  pro- 
tested for  non-payment,  and 
that  he  receives  notice  of  these 
facts: 

2.  The  acceptor  for  honor  is 
liable  to  the  holder  and  to  all 
parties  to  the  bill  subsequent  to 
the  party  for  whose  honor  he 
has  accepted. 

66.  Where  a  dishonored  bill 
has  been  accepted  for  honor 
suprd  protest,  or  contains  a 
reference  in  case  of  need,  it 
must  be  protested  for  non-pay- 
ment before  it  is  presented  for 
payment  to  the   acceptor  for 


honor,   or  referee  in  case   of 
need: 

2.  Where  the  address  of  the 
acceptor  for  honor  is  in  the 
same   place   where  the  bill  is 

Erotested  for  non-payment,  the 
ill  must  be  presented  to  him 
not  later  than  the  day  following 
its  maturity:  and  where  the 
address  of  tne  acceptor  for 
honor  is  in  some  place  other 
than  the  place  where  it  was  pro- 
tested for  non-payment,  the  bill 
must  be  forwarded  not  later 
than  the  day  following  its  ma- 
turity for  presentment  to  him: 

3.  Delay  in  presentment  or 
non-presentment  is  excused  by 
any  circumstance  which  would 
excuse  delay  in  presentment 
for  payment  or  non-present- 
ment for  payment : 

4.  When  a  bill  of  exchange  is 
dishonored  by  the  acceptor  for 
honor,  it  must  be  protested  for 
non-payment  by  him. 

67.  Where  a  bill  has  been 
protested  for  non-payment,  any 
person  may  intervene  and  pay 
it  suprd  protest  for  the  honor 
of  any  party  liable  thereon,  or 
for  the  honor  of  the  person  for 
whose  account  the  bill  is 
drawn  : 

2.  Where  two  or  more  per- 
sons offer  to  pay  a  bill  for  the 
honor  of  different  parties,  the 
person  whose  payment  will  dis- 
charge moht  parties  to  the  bill 
shall  have  the  preference  : 

3.  Payment  for  honor  suprd 
protest,  in  order  to  operate  as 
such  and  not  as  a  mere  volun- 
tary payment,  must  be  attested 
by  a  notarial  act  of  honor, 
which  may  be  appended  to  the 
protest  or  form  an  extension 
of  it : 

4.  The  notarial  act  of  honor 
must  be  founded  on  a  declara- 
tion made  by  the  payer  for 
honor,  or  his  agent  in  that  be- 


348 


BILLS  OF  EXOHANOB. 


half,  declaring  his  intention  to 
pay  the  bill  for  honor,  and  for 
whose  honor  he  pays : 

5.  Where  a  bill  has  been  paid 
for  honor,  all  parties  subse- 
quent to  the  party  for  whose 
honor  it  is  paid  are  discharged, 
but  the  payer  for  honor  is  sub- 
rogated for  and  succeeds  to 
both  the  rights  and  duties  of 
the  holder  as  regards  the  party 
for  whose  honor  he  pays,  and 
all  parties  liable  to  that  party  : 

6.  The  payer  for  honor,  on 
paying  to  the  holder  the  amount 
of  the  bill  and  the  notarial  ex- 
penses incidental  to  its  dis- 
honor, is  entitled  to  receive 
both  the  bill  itself  and  the  pro- 
test. If  the  holder  does  not  on 
demand  deliver  them  up,  he 
shall  be  liable  to  the  payer  for 
honor  in  damages : 

7.  Where  the  holder  of  a  bill 
refuses  to  receive  payment 
suprd  protest,  he  shall  lose  his 
right  of  recourse  against  any 
party  who  would  have  been  dis- 
charged by  such  payment. 

Lost  Instruments. 

68.  Where  a  bill  has  been 
lost  before  it  is  overdue,  the 
person  who  was  holder  of  it 
may  apply  to  the  drawer  to  give 
him  another  bill  of  the  same 
tenor,  giving  security  to  the 
drawer,  if  required,  to  indem- 
nify him  against  all  parties 
whatever  in  case  the  bill  al- 
leged to  have  been  lost  shall  be 
found  again : 

2.  If  the  drawer,  on  request 
as  aforesaid,  refuses  to  give 
such  duplicate  bill,  he  may  be 
compelled  to  do  so. 

©9.  In  any  action  or  pro- 
ceeding upon  a  bill,  the  court  or 
a  judge  may  order  that  the  loss 
of  the  instrument  shall  not  be 
set  up,  provided  an  indemnity 


is  given  to  the  satisfaction  of 
the  court  or  judge  against  the 
claims  of  any  other  person  upon 
the  instrument  in  question. 

Bill  in  a  Set. 

70.  Where  a  bill  is  drawn  in 
a  set,  each  part  of  the  set  being 
numbered,  and  containing  a 
reference  to  the  other  parts,  the 
whole  of  the  parts  constitute 
one  bill : 

2.  Where  the  holder  of  a  set 
indorses  two  or  more  parts  to 
different  persons,  he  is  liable  on 
every  sucn  part,  and  every  in- 
dorser  subsequent  to  him  is 
liable  on  the  part  he  has  him- 
self indorsed  as  if  the  said 
parts  were  separate  bills : 

3.  Where  two  or  more  parts 
of  a  set  are  negotiated  to  differ • 
ent  holders  in  due  course,  the 
holder  whose  title  first  accrues 
is,  as  between  such  holders, 
deemed  the  true  owner  of  the 
bill ;  but  nothing  in  this  sub- 
section shall  affect  the  rights  of 
a  person  who  in  due  course  ac- 
cepts or  pays  the  part  first  pre- 
sented to  him : 

4.  The  acceptance  may  be 
written  on  any  part,  and  it 
must  be  written  on  one  part 
only : 

5.  If  the  drawee  accepts  more 
than  one  part,  and  such  accept- 
ed parts  get  into  the  hands  of 
different  holders  in  due  course, 
he  is  liable  on  every  such  part 
as  if  it  were  a  separate  bill : 

6.  When  the  acceptor  of  a  bill 
drawn  in  a  set  pays  it  without 
requiring  the  part  bearing  his 
acceptance  to  be  delivered  up 
to  him,  and  that  part  at  matur- 
ity is  outstanding  in  the  hands 
of  a  holder  in  due  course,  he  is 
liable  to  the  holder  thereof : 

7.  Subject  to  the  preceding 
rules,  where  any  one  part  of  a 
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bill  drawn  in  a  set  is  discharged 
by  payment  or  otherwise,  the 
whole  bill  is  discharged. 

Conflict,  of  Laws. 

71.  Where  a  bill  drawn  in 
one  country  is  negotiated,  ac- 
cepted or  payable  in  another, 
the  rights,  duties  and  liabilities 
of  the  parties  thereto  are  de- 
termined as  follows : 

(a.)  The  validity  of  a  bill  as 
regards  requisites  in  form  is 
determined  by  the  law  of  the 
place  of  issue,  and  the  validity 
as  regards  requisites  in  form  of 
the  supervening  contracts,  such 
as  acceptance,  or  indorsement, 
or  acceptance  suvrd  protest,  is 
determined  by  the  law  of  the 
place  where  such  contract  was 
made: 
Provided  that — 
(1.)  Where  a  bill  is  issued  out 
of  Canada,  it  is  not  invalid  by 
reason  only  that  it  is  not 
stamped  in  accordance  with  the 
law  of  the  place  of  issue ; 

(2.)  Where  a  bill,  issued  out 
of  Canada,  conforms,  as  regards 
requisites  in  form,  to  the  law  of 
Canada,  it  may,  for  the  purpose 
of  enforcing  pavment  thereof, 
be  treated  as  valid  as  between 
all  persons  who  negotiate,  hold 
or  become  parties  to  it  in 
Canada ; 

<o.)  Subject  to  the  provisions 
of  this  Act,  the  interpretation 
of  the  drawing,  indorsement, 
acceptance  or  acceptance  suprd 
protest  of  a  bill,  is  determined 
by  the  law  of  the  place  where 
such  contract  is  made  : 

Provided,  that  where  an  in- 
land bill  is  indorsed  in  a  foreign 
country,  the  indorsement  shall, 
as  regards  the  payer,  be  in- 
terpreted according  to  the  law 
of  Canada  ; 

(ct)  The  duties  of  the  holder 


with  respect  to  presentment  for 
acceptance  or  payment  and  the 
necessity  for  or  sufficiency  of  a 
protest  or  notice  of  dishonor,  or 
otherwise,  are  determined  by 
the  law  of  the  place  where  the 
act  is  done  or  the  bill  is  dis- 
honored : 

(d.)  Where  a  bill  is  drawn  out 
of  but  payable  in  Canada,  and 
the   sum   payable   is    not    ex- 

Sressed  in  the  currency  of 
anada,  the  amount  shall,  in 
the  absence  of  some  express 
stipulation,  be  calculated  ac- 
cording to  the  rate  of  exchange 
for  sight  drafts  at  the  place  of 
payment  on  the  day  the  bill  is 
payable ; 

(e.)  Where  a  bill  is  drawn  in 
one  country  and  is  payable  in 
another,  the  due  date  thereof  is 
determined  according  to  the 
law  of  the  place  where  it  is  pay- 
able ; 

(f.)  If  a  bill  or  note,  presented 
for  acceptance,  or  payable  out 
of  Canada,  is  protested  for  non- 
acceptance  or  non-payment,  a 
notarial  copy  of  the  protest  and 
of  the  notice  of  dishonor,  and  a 
notarial  certificate  of  the  ser- 
vice of  such  notice,  shall  be  re- 
ceived in  all  courts,  as  primd 
facie  evidence  of  such  protest, 
notice  and  service. 


PART  III. 

CHEQUES  ON  A  BANK. 

72.  A  cheque  is  a  bill  of  ex- 
change drawn  on  a  bank,  pay- 
able on  demand : 

2.  Except  as  otherwise  pro- 
vided in  this  part,  the  provi- 
sions of  this  Act  applicable  to  a 
bill  of  exchange  payable  on 
demand  apply  to  a  cheque. 

73.  Subject  to  the  provisions 
of  this  Act— 
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(a.)  Where  a  cheque  is  not 
presented  for  payment  within  a 
reasonable  time  of  its  issue,and 
the  drawer  or  the  person  on 
whose  account  it  is  drawn  had 
the  right  at  the  time  of  such 
presentment,  as  between  him 
and  the  bank,  to  have  the 
cheque  paid,  and  suffers  actual 
damage  through  the  delay,  he 
is  discharged  to  the  extent  of 
such  damage,  that  is  to  say,  to 
the  extent  to  which  such 
drawer  or  person  is  a  creditor 
of  such  bank  to  a  larger  amount 
than  he  would  have  been  had 
such  cheque  been  pi  id ; 

(6.)  In  determining  what  is  a 
reasonable  time,  regard  shall  be 
had  to  the  nature  of  the  instru- 
ment, the  usage  of  trade  and  of 
banks,  and  the  facts  of  the 
particular  case ; 

(c.)  The  holder  of  such  cheque, 
as  to  which  such  drawer  or  per- 
son is  discharged,  shall  be  a 
creditor,  in  lieu  of  such  drawer 
or  person,  of  such  bank  to  the 
extent  of  such  discharge,  and 
entitled  to  recover  the  amount 
from  it. 

74.  The  duty  and  authority 
of  a  bank  to  pay  a  cheque 
drawn  on  it  by  its  customer  are 
terminated  by- 
te.) Countermand  of  pay- 
ment : 

(6.)  Notice  of  the  customer's 
death. 

Crossed  Cheques. 

75.  Where  a  cheque  bears 
across  its  face  an  addition  of— 

(a.)  The  word  "bank"  be- 
tween two  parallel  transverse 
lines,  either  with  or  without 
the  words  "  not  negotiable ; " 
or— 

(b.)  Two  parallel  transverse 
lines  simply,  either  with  or 
without  the  words  "  not  negoti- 
able ; " 


That  addition  constitutes  a 
crossing,  and  the  cheque  is 
crossed  generally  : 

2.  Where  a  cheque  bears 
across  its  face  an  addition  of  the 
name  of  a  bank,  either  with  or 
without  the  words  "  not  negoti- 
able," that  addition  constitutes 
a  crossing,  and  the  cheque  is 
crossed  specially  and  to  that 
bank. 

76.  A  cheque  may  be  crossed 

Generally  or  specified  by    the 
rawer : 

2.  Where  a  cheque  is  un- 
crossed, the  holder  may  cross  it 
generally  or  specially : 

3.  Where  a  cheque  is  crossed 
generally,  the  holder  may  cross 
it  specially: 

4.  Where  a  cheque  is  crossed 

generally     or    specially,      the 
older  may  add  the  words  "  not 
negotiable ; " 

5.  Where  a  cheque  is  crossed 
specially  the  bank  to  which  it 
is  crossed  may  again  cross  it 
specially,  to  another  bank  for 
collection  : 

6.  Where  an  uncrossed  cheque, 
or  a  cheque  crossed  gener- 
ally, is  sent  to  a  bank  for  collec- 
tion, it  may  cross  it  specially  to 
itself : 

7.  A  crossed  cheque  may  be 
reopened  or  uncrossed  by  the 
drawer  writing  between  the 
transverse  lines,  and  initialling 
the  .same,  the  words  "pay 
cash." 

77.  A  crossing  authorized  by 
this  Act  is  a  material  part  of 
the  cheque  ;  it  shall  not  be  law- 
ful for  any  person  to  obliterate 
or,  except  as  authorized  by  this 
Act,  to  add  to  or  alter  the  cross- 
ing. 

78.  Where  a  cheque  is  crossed 
specially  to  more  than  one 
bank,  except  when  crossed 
to  another  bank  as  agent  for 
coUection,the  bank  on  wfclcb  it  is 
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drawn   shall   refuse    payment 
thereof : 

2.  Where  the  bank  on  which 
a  cheque  so  crossed  is  drawn, 
nevertheless  pays  the  same,  or 
pays  a  cheque  crossed  generally 
otherwise  than  to  a  bank,  or, 
if  crossed  specially,  otherwise 
thm  to  the  bank  to  which  it  is 
crossed,  or  to  the  bank  acting 
as  its  agent  for  collection,  it  is 
liable  to  the  true  owner  of  the 
cheque  for  any  loss  he  sustains 
owing  to  the  cheque  having 
been  so  paid : 

Provided,  that  where  a  cheque 
is  presented  for  payment  which 
does#not  at  the  time  of  present- 
ment appear  to  be  crossed,  or 
to  have  had  a  crossing  which 
has  been  obliterated,  or  to  have 
been  added  to  or  altered  other- 
wise than  as  authorized  by  this 
Act, the  bank  paying  the  cheque 
in  good  faith'  and  without 
negligence  shall  not  be  respon- 
sible or  incur  any  liability,  nor 
shall  the  payment  be  questioned 
by  reason  of  the  cheque  having 
been  crossed,  or  of  the  crossing 
having  been  obliterated  or  hav- 
ing been  added  to  or  altered 
otherwise  than  as  authorized 
by  this  Act,  and  of  payment 
having  been  made  otherwise 
than  to  a  bank  or  to  the  bank  to 
which  the  cheque  is  or  was 
crossed,  or  to  the  bank  acting 
as  its  agent  for  collection,  as 
the  case  may  be. 

79.  Where  the  bank,  on 
which  a  crossed  cheque  is 
drawn,  in  good  faith  and  with- 
out negligence  pays  it,  if  cross- 
ed generally,  to  a  bank,  or,  if 
crossed  specially,  to  the  bank  to 
which  it  is  crossed,  or  to  a 
bank  acting  as  its  agent  for 
collection,  the  bank  paying  the 
cheque,  and  if  the  cheque  has 
come  into  the  hands  of  the 
payee,   the  drawer    shall    re- 


spectively be  entitled  to  the 
same  rights  and  be  placed  in 
the  same  position  as  if  payment 
of  the  cheque  had  been  made  to 
the  true  owner  thereof. 

80.  Where  a  person  takes  a 
crossed  cheque  which  bears  on 
it  the  words  "not  negotiable" 
he  shall  not  have  and  shall  not 
be  capable  of  giving  a  better 
title  to  the  cheque  than  that 
which  had  the  person  from 
whom  he  took  it. 

81.  Where  a  bank,  in  good 
faith  and  without  negligence, 
receives  for  a  customer  payment 
of  a  cheque  crossed  generally 
or  specially  to  itself,  and  the 
customer  has  no  title,  or  a  de- 
fective title  thereto,  the  bank 
shall  not  incur  any  liability  to 
the  true  owner  of  the  cheque 
by  reason  only  of  having  re- 
ceived such  payment. 


PART  IV. 

PROMISSORY  NOTES. 

82.  A  promissory  note  is  an 
unconditional  promise  in  writ- 
ing made  by  one  person  to  an- 
other, signed  by  the  maker, 
engaging  to  pay,  on  demand  or 
at  a  fixed  or  determinable 
future  time,  a  sum  certain  in 
money,  to,  or  to  the  order  of,  a 
specified  person,  or  to  bearer : 

2.  An  instrument  in  the  form 
of  a  note  payable  to  maker's 
order  is  not  a  note  within  the 
meaning  of  this  section,  unless 
and  until  it  is  indorsed  by  the 
maker : 

3.  A  note  is  not  invalid  by 
reason  only  that  it  contains  also 
a  pledge  of  collateral  security 
with  authority  to  sell  or  dispose 
thereof : 

4.  A  note  which  is,  or  on  the 
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face  of  it  purports  to  be,  both 
made  and  payable  within 
Canada,  is  an  inland  note :  any 
other  note  is  a  foreign  note. 

83.  A  promissory  note  is  in- 
choate and  incomplete  until  de- 
livery thereof  to  the  payee  or 
bearer. 

84.  A  promissory  note  may 
be  made  by  two  or  more 
makers,  and  they  may  be  liable 
thereon  jointly,  or  jointly  and 
severally,  according  to  its 
tenor  : 

2.  Where  a  note  runs  "  I 
promise  to  pay,"  and  is  signed 
by  two  or  more  persons,  it  is 
deemed  to  be  their  joint  and 
several  note. 

85.  Where  a  note  payable  on 
demand  has  been  indorsed,  it 
must  be  presented  for  payment 
within  a  reasonable  time  of 
the  indorsement :  if  it  is  not  so 
presented,  the  indorser  is  dis- 
charged ;  if  however,  with  the 
assent  of  the  indorser  it  has 
been  delivered  as  a  collateral  or 
continuing  security  it  need  not 
be  presented  for  payment  so 
long  as  it  is  held  as  such  secur- 
ity : 

2.  In  determining  what  is  a 
reasonable  time,  regard  shall 
be  had  to  the  nature  of  the  in- 
strument, the  usage  of  trade, 
and  the  facts  of  the  particular 
case : 

3.  Where  a  note  payable  on 
demand  is  negotiated,  it  is  not 
deemed  to  be  overdue,  for  the 
purpose  of  affecting  the  holder 
with  defects  of  title  of  which 
he  had  no  notice,  by  reason  that 
it  appears  that  a  reasonable 
time  tor  presenting  it  for  pay- 
ment has  elapsed  since  its 
issue. 

86.  Where  a  promissory  note 
is  in  the  body  of  it  made  pay- 
able at  a  particular  place,  it 
must  be  presented  for  payment 


at  that  place.  But  the  maker 
is  not  discharged  by  the  omis- 
sion to  present  the  note  for  pay- 
ment on  the  day  that  it  ma- 
tures. But  if  any  suit  or  action 
is  instituted  thereon  against 
him  before  presentation,  the 
costs  thereof  shall  be  in  the  dis- 
cretion of  the  court.  If  no  place 
of  payment  is  specified  in  the 
body  of  the  note,  presentment 
for  payment  is  not  necessary  in 
order  to  render  the  maker 
liable : 

2.  Presentment  for  payment 
is  necessary  in  order  to  render 
the  indorser  of  a  note  liable  : 

3.  Where  a  note  is  in  the  body 
of  it  made  payable  at  a  parti- 
cular place,  presentment  at 
that  place  is  necessary  in  order 
to  render  an  indorser  liable  ; 
but  when  a  place  of  payment  is 
indicated  by  way  of  memor- 
andum only,  presentment  at 
that  place  is  sufficient  to  render 
the  indorser  liable,  but  a  pre- 
sentment to  the  maker  else- 
where, if  sufficient  in  other 
respects,  shall  also  suffice. 

87.  The  maker  of  a  promis- 
sory note,  by  making  it — 

(a. )  Engages  that  he  will  pay- 
it  according  to  its  tenor  ; 

(6.)  Is  precluded  from  deny- 
ing to  a  nolder  in  due  course 
the  existence  of  the  payee  and 
his  then  capacity  to  indorse. 

88.  Subject  to  the  provisions 
in  this  part,  and  except  as  oy 
this  section  provided,  the  pro- 
visions of  this  Act  relating  to 
bills  of  exchange  apply,  with  the 
necessary  modifications,  to  pro- 
missory notes  : 

2,  In  applying  those  provi- 
sions the  maker  of  a  note  shall 
be  deemed  to  correspond  with 
the  acceptor  of  a  bill,  and  the 
first  indorser  of  a  note  shall  he 
deemed  to  correspond  with  the 
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drawer  of  an  accepted  bill  pay- 
able to  drawer's  order : 

3.  The  following  provisions 
as  to  bills  do  not  apply  to  notes, 
namely,  provisions  relating  to— 

(a.)  Presentment  for  accept- 
ance ; 

(6.)  Acceptance; 

(c.)  Acceptance  suprd  pro- 
test; 

(d.)  Bills  in  a  set : 

4.  Where  a  foreign  note  is 
dishonored,  protest  thereof  is 
unnecessary,  except  for  the  pre- 
servation of  the  liabilities  of  in- 
dorsers. 

PART  V. 

SUPPLEMENTARY. 

89.  A  thing  is  deemed  to  be 
done  in  good  faith,  within  the 
meaning  of  this  Act,  where  it 
is  in  fact  done  honestly  whether 
it  is  done  negligently  or  not. 

90.  Where,  by  this  Act,  any 
instrument  or  writing  is  re- 
quired to  be  signed  by  any  per- 
son, it  is  not  necessary  that  he 
should  sign  it  with  his  own 
hand,  but  it  is  sufficient  if  his 
signature  is  written  thereon  by 
some  other  person  by  or  under 
his  authority : 

2.  In  the  case  of  a  corpora- 
tion, where,  by  this  Act,  any 
instrument  or  writing  is  re- 
quired to  be  signed,  it  is  suf- 
ficient if  the  instrument  or 
writing  is  duly  sealed  with  the 
corporate  seal ;  but  nothing  in 
this  section  shall  be  construed 
as  requiring  the  bill  or  note  of  a 
corporation  to  be  under  seal. 

91.  Where,  by  this  Act,  the 
time  limited  for  doing  any  act 
or  thing  is  less  than  three  days, 
in  reckoning  time,  non-business 
day 8  are  excluded  :  "  non- 
business days,"  for  the  pur- 
poses  of  this  Act,  mean   the 


days  mentioned  in  the  four- 
teenth section  of  this  Act ;  any 
other  day  is  a  business  day. 

92.  For  the  purposes  of  this 
Act,  where  a  bill  or  notetis.re- 
quired  to  be  protested  within  a 
specified  time  or  before  some 
further  proceeding  is  taken,  it 
is  sufficient  that  the  bill  or  note 
has  been  noted  for  protest 
before  the  expiration  of  the 
specified  time  or  the  taking  of 
the  proceeding  ;  and  the  formal 
protest  may  be  extended  at  any 
time  thereafter  as  of  the  date  of 
the  noting. 

93.  Where  a  dishonored  bill 
is  authorized  or  required  to  be 
protested,  and  the  services  of  a 
notary  cannot  be  obtained  at 
the  place  where  the  bill  is  dis- 
honored, any  justice  of  the 
peace  resident  in  the  place  may 
present  and  protest  such  bill 
and  give  all  necessary  notices, 
and  shall  have  all  the  necessary 
powers  of  a  notary  in  respect 
thereto : 

2.  The  expense  of  noting  and 
protesting  any  bill  or  note,  and 
the  postages  thereby  incurred, 
shall  be  allowed  and  paid  to  the 
holder  in  addition  to  any  inter- 
est thereon : 

3.  Notaries  may  charge  the 
fees  in  each  province  heretofore 
allowed  them : 

4.  The  forms  in  the  first 
schedule  to  this  Act  may  be 
used  in  noting  or  protesting 
any  bill  or  note  and  in  giving 
notice  thereof.  A  copy  of  the 
bill  or  note  and  indorsement 
may  be  included  in  the  forms, 
or  the  original  bill  or  note  may 
be  annexed  and  the  necessary 
changes  in  that  behalf  made  in 
the  forms  : 

5.  A  protest  of  any  bill  or 
note,  and  any  copy  thereof  as 
copied  by  the  notary  or  justice 
of    the    peace,    shall,    in    any 
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action  be  primd  facie  evidence 
of  presentation  and  dishonor, 
and  also  of  service  of  notice  of 
such  presentation  and  dishonor 
as  stated  in  such  protest. 

94.  The  provisions  of  this 
Act  as  to  crossed  cheques  shall 
apply  to  a  warrant  for  payment 
of  dividend. 

95.  The  enactments  men- 
tioned in  the  second  schedule 
to  this  Act  are  hereby  repealed, 
as  from  the  commencement  of 
this  Act,  to  the  extent  in  that 
schedule  mentioned  : 

Provided,  that  such  repeal 
shall  not  affect  anything  done 
or  suffered,  or  any  right,  title 
or  interest  acquired  or  accrued 
before  the  commencement  of 
this  Act,  or  any  legal  proceed- 
ing or  remedy  in  respect  of  any 
such  thing,  right,  title  or 
interest : 

2.  Nothing  in  this  Act  or  in 
any  repeal  effected  thereby 
shall  affect   the   provisions  of 

"  The  Bank  Act ;* 

3.  The  Act  of  the  Parliament 
of  Great  Britain  passed  in  the 
fifteenth  year  of  the  reign  of 
His  late  Majesty  George  III., 
intituled  "An  Act  to  restrain 
the  negotiation  of  Promissory 
Notes  and  Inland  Bills  of  Ex- 
change under  a  limited  sum 
within  that  part  of  Great 
Britain  called  England,"  and 
the  Act  of  the  said  Parliament 
passed  in  the  seventeenth  year 
of  His  said  Majesty's  reign,  in- 
tituled "An  Act  for  further  re- 
straining the  negotiation  of 
Promissory  Notes  and  Inland 
Bills  of  Exchange  under  a  lim- 
ited sum  within  that  part  of 
Great  Britain  called  England," 
shall  not  extend  to  or  be  in 
force  in  any  Province  of  Can- 


ada, nor  shall  the  said  Acts 
make  void  any  bills,  notes, 
drafts  or  orders  which  have 
been  or  may  be  made  or  uttered 
therein. 

96.  Where  any  Act  or  docu- 
ment refers  to  any  enactment 
repealed  by  this  Act,  the  Act  or 
document  shall  be  construed 
and  shall  operate  as  if  it  re- 
ferred to  the  corresponding  pro- 
visions of  this  Act. 

97.  This  Act  shall  come  into 
force  on  the  first  day  of  Sep- 
tember next. 

The  rules  of  the  common  law 
of  England,  including  the  law 
merchant,  save  in  so  far  as  they 
are  inconsistent  with  the  ex- 
press provisions  of  the  said 
Act,  as  hereby  amended,  shall 
apply,  and  shall  be  taken  and 
held  to  have  applied  from  the 
date  on  which  the  said  Act 
came  into  force,  to  bills  of  ex- 
change, promissory  notes  and 
cheques.1 

FIRST  SCHEDULE. 
Form  A. 

NOTING    FOR   NON-ACCEPTANCE. 

{Copy   of    Bill    and   Indorse- 
ments.) 
On  the  18    , 

the  above  bill  was,  by  me,  at 
the  request  of  , 

presented  for  acceptance  to 
E.  F.,  the  drawee,  personally 
(or,  at  his  residence,  office  or 
usual  place  of  business),  in  the 
city  (town  or  village)  of  and 
I  received  for  answer,  "  "; 

The  said  bill  is  therefore  noted 
for  non-acceptance. 

A.  B., 
Notary  Public. 
(Date  and  Place.)  18    . 


1  This  paragraph  is  enacted  by  54-55  V.  o.  17,  s.  8. 


J 


BILLS  OF  EXCHANGE. 


355 


Due  notice  of  the  above  was 
by  me  served  upon    {  c   D  '  } 

the  day  of 

(or,  at  his  residence,  office  or 

usual  place  of  business)  in 

,  on  the  day 

of  (or,  by  depositing 

such  notice,  directed  to  him, 
at  ,  in  Her  Majesty's 

post  office  in  the  city  [to  * n  or 
village],  on  the  day 

of  ,  and  prepa;  ing  the 

postage  thereon.) 

A.  B., 
Notary  Public. 
(Date  and  Place.)  18    . 

Form  B. 

PROTEST  FOR  NON-ACCEPTANCE 

OR     FOR     NON  -  PAYMENT 

OF  A  BILL  PAYABLE 

GENERALLY. 

(Copy  of   Bill    and   Indorse- 
ments.) 

On  this  day  of  , 

in  the  year  18  , 1,  A.  B.,  notary 
public  for  the  Province  of 

,  dwelling  at  ,  in 

the  Province  of 

at  the  request  of  ,  did 

exhibit  the  original  bill  of 
exchange,  whereof  a  true  copy 
is  above  written,  unto  E.  F., 

the  {t£Z&t} thereot  person- 

ally  (or,  at  his  residence,  office 
or  usual  place  of  business)  in 
,  and,  speaking  to  him- 
self (or  his  wife,  his  clerk,  or 
his  servant,  &c.,)  did  demand 

{esess06}  there°f;  °nt° 

which  demand  {8hej  an" 
swered:  ** 


Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  have 

Srotested,  and  by  these  presents 
o  protest  against  the  acceptor, 
drawer  and  indorse rs  (or  drawer 
and  indorsers)  of  the  said  bill, 
and  other  parties  thereto  or 
therein  concerned,  for  all  ex 
change,  re-exchange,  and  al" 
costs,  damages  and  interest! 
present  and  to  come,  for  want  of. 

{SI  °f  «"  ««*  MM- 
All  of  which  I  attest  by  my 
signature. 

(Protested  in  duplicate.) 

A.  B.,  -«-^3 
Notary  Public. 

Form  C. 

PROTEST  FOR  NON-ACCEPTANCE 

OR    FOR    NON-PAYMENT    OF 

A     BILL      PAYABLE     AT 

A    STATED    PLACE. 

(Copy    of   Bill  and   Indorse- 
ments.) 

On  this  day  of  , 

in  the  year  18  , 1,  A.  B.,  notary 
public  for  the  Province  of 

,  dwelling  at  , 

in  the  Province  of  , 

at  the  request  of  .did 

exhibit  the  original  bill  of  ex- 
change, whereor  a  true  copy  is 
above  written,  unto  E.  F.,  the 

{££&}  *—.  •* 

,  being  the  stated 
place  where  the  said  bill 
is  payable,  and  there,  speak- 
ing to  did 

*— d  essssr)  °<  *»• 

said  bill ;  unto  which  demand 
he  answered  :  "  ,n 

Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  have 
protested,  and  by  these  presents 
do  protest  against  the  acceptor, 
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drawer  and  indorsers  (or  drawer 
and  indorsers)  of  the  Raid  bill, 
and  all  other  parties  thereto  or 
therein  concerned,  for  all  ex- 
change, re-exchange,  costs, 
damages  and  interest,  present 
and    to    come,    for    want    of 

{ESSSt"}* the  -" bul- 

All  of  which  I  attest  by  my 
signature. 

(Protested  in  duplicate.) 

A.  B., 
Notary  Public, 

Form  D. 

PROTEST  FOR  NON-PAYMENT  OF 
A     BILL     NOTED,     BUT     NOT 
PROTESTED,     FOR     NON- 
ACCEPTANCE. 

If  the  protest  is  made  by  the 
same  notary  who  noted  the  bill, 
it  should  immediately  follow 
the  act  of  noting  and  memoran- 
dum of  service  thereof,  and 
begin  with  the  wot^ds  "and 
afterwards  on,  &c,"  continu- 
ing as  in  the  last  preceding 
form,  but  introducing  between 
the  words  "  did "  and  "  ex- 
hibit," the  word  "again,"  and, 
in  a  parenthesis,  between  the 
words  "written"  and  "unto," 
the  words:  "and  which  bill 
was  by  me  dulv  noted  for  non- 
acceptance  on  tne  day 
of 

But  if  the  protest  is  not  made 
by  the  same  notary,  then  it 
should  follow  a  copy  of  the 
original  bill  and  indorsements 
ana  noting  marked  on  the  bill— 
and  then  in  the  protest  irrtro- 
duce,  in  a  parenthesis,  between 
the  words  "  written "  and 
"unto,"  the  words:  "and  which 
bill  was  on  the  day 

of  ,  by 


notary  public  for  the  Province 
of  ,  noted   for   non- 

acceptance,  as  appears  by  his 
note  thereof  marked  on  the 
said  bill." 

Form  £. 


PROTEST  FOR  NON-PAYMENT  OF 
A  NOTE  PAYABLE  GENER- 
ALLY. 

(Copy  of  Note    and    Indorse- 
ments, 

On  this  day  of  ,  in 

the  year  18    ,  I,  A.  B.,  notary 
public  for  the  Province  of  , 

dwelling  at  ,  in  the  Pro- 

vince of  ,  at  the  request  of 

,  did  exhibit  the  original 
promissory  note,  whereof  a  true 
copy  is  above  written,  unto 
,  the  promisor,  personally 
(or,  at  his  residence,  office  or 
usual  place  of  business),  in  , 
and  speaking  to  himself  (or  his 
wife,  his  clerk  or  his  servant, 
&c),  did  demand  payment 
thereof;    unto  which    demand 

{shl}    answered:" 

Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  have 
protested,  and  by  these  presents 
do  protest  against  the  promisor 
and  indorsers  of  the  said  note, 
and  all  other  parties  thereto  or 
therein  concerned,  for  all  costs, 
damages  and  interest,  present 
and  to  come,  for  want  of  pay- 
ment of  the  said  note. 

All  of  which  I  attest  by  my 
signature. 

(Protested  in  duplicate.) 

A.  B., 
Notary  Public, 


BILLS   OF  EXCHANGE. 


35? 


Form  F. 

PROTEST  FOR  NON-PAYMENT  OF 
A  NOTE  PAYABLE  AT  A  STATED 
PLACE. 

(Copy  of  Note  and  Indorse- 
ments.) 

On  this         day  ,  in  the 

year  18  , 1,  A.B.,  notary  public 
tor  the  Province  of  ,  dwell- 

ing at  ,  in  the  Province  of 

,  at  the  request  of  , 

did  exhibit  the   original    pro- 
missory  note,  whereof  a  true 
copy  is  above  written,  unto 
the  promisor,  at  ,    being 

the  stated  place  where  the  said 
note  is  payable,  and  there. 
speaking  to  did  demand 

payment  of  the  said  note,  unto 
which  demand    he  answered  : 


t< 


Wherefore  I,  the  said  notary, 
at  the  request  aforesaid,  have 
protested,  and  by  these  presents 
do  protest  against  the  promisor 
and  indorsers  of  the  said  note, 
and  all  other  parties  thereto  or 
therein  concerned,  for  all  costs, 
damages  and  interest,  present 
and  to  come,  for  want  of  pay- 
ment of  the  said  note. 

All  which  I  attest  by  my 
signature. 

(Protested  in  duplicate.) 

A.  B., 
Notary  Public. 

Form  G. 

NOTARIAL  NOTICE  OF  A  NOTING' 
OR  OF  A  PROTEST  FOR  NON" 
ACCEPTANCE,  OR  OF  A  PRO" 
TEST  FOR  NON-PAYMENT  OF  A 
BILL. 

(Place  and  date  of  Noting  or  of 

Protest.) 
1st. 

To  P.  Q.  (the  drawer.) 
at 

Sir, 

Your  bill  of  exchange  for 
$         ,  dated   at  the         , 


upon  E.  F.,  in  favor  of  CD., 

payable      days  after    {jjjjjj^} 

was  this  day,  at  the  request  of 
/  noted        \    K„  ^A 
duly  \ protested)    byme 
for  I  non-acceptance.  1 
\ non-payment,     t 

A.  B., 
Notary  Public. 

(Place  and  date  of  Noting  or  of 

Protest.) 
2nd. 

To  C.  D.  (indorser), 
(or  F.  G.) 
at 

Sir, 

Mr.  P.  Q.'s  bill  of  exchange 
for  $  .dated  at  ,  the  , 
upon  E.  F.,  in  your  favor  (or  in 
favor  of  C.  D.,)  payable       days 

after  {$£$}  and  by  you  in- 
dorsed, was  this  day,  at  the  re- 
quest  of         duly   {j^ted  } 

*  ™  *r  {  SS553£T  } 

A.  B., 

Notary  Public. 

Form  H. 

NOTARIAL  NOTICE  OF  PROTEST 
FOR  NON-PAYMENT  OF  A 
NOTE. 

(Place  and  date  of  Protest.) 

To 

at 
Sir, 
Mr.  P.  Q.'s  promissory  note 
for  $       ,  dated  at        ,  the 

[days      ) 
payable  <  months  >  after  date 
Ion ) 

to  1^°p  j-  or  order,  and  in- 
dorsed by  you,  was  this  day,  at 
the  request  of  ,  duly  pro- 

tested by  me  for  non-payment. 

A.B., 
Notary  Public. 
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Form  I. 

NOTARIAL  8ERVICE  OF  NOTICE 
OP  A  PROTEST  FOR  NON- 
ACCEPTANCE  OR  NON-PAY- 
MENT OF  A  BILL,  OR  OF  NON- 
PAYMENT   OF  A    NOTE    (to    be 

subjoined  to  the  Protest.) 

And  afterwards,  I,  the  afore- 
said protesting  notary  public, 
did  serye  due  notice,  in  the 
form  prescribed  by  law,  of 
the  foregoing  protest  for 
J  non-acceptance  \  ^*  +lw> 
\  non-payment       f      of       the 

{  note  }  tnereDy  protested  upon 
J  P.  Q.,  \  -.  /  drawer  \ 
t  C.  D.,  /  tne  1  indorsers  / 
personally,  on  the  day  of 

{or,  at  his  residence,  office  or 
usual  place  of  business)  in  , 
on  the  day  of  ;  (or,  by 

depositing  such  notice,  directed 

to  the  said  {  "c  %;}  at        ,  in 

Her  Majesty's  post  office  in 

on   the  day  of  , 

and  prepaying  the  postage 
thereon). 

In  testimony  whereof,  I  have, 
on  the  last  mentioned  day  and 
year,  at  aforesaid,  signed 

these  presents. 

A.  B., 
Notary  Public. 

Form  J. 

PROTEST  BY  A  JUSTICE  OF  THE 
PEACE  (WHERE  THERE  IS  NO 
NOTARY)  FOR  NON-ACCEPT- 
ANCE OF  A  BILL,  OR  NON-PAY- 
MENT OF  A  BILL  OR  NOTE. 

(Copy  of  BUI  or  Note  and  In- 
dorsements). 

On  this        day  of        ,  in  the 

J  ear  18     , 1,  N.  O.,  one  of  Her 
lajesty's  justices  of  the  peace 
for  the  district  (or  county,  &c:), 


of  ,  in  the  Province  of  , 
dwelling  at  (or  near)  the  village 
of  ,    in    the  said  district, 

there  being  no  practising  notary 
public  at  or  near  the  said  village 
(or  any  other  legal  cause),  did, 
at  the  request  of  and  in 

the  presence  of  , 

well  known  unto  me,  exhibit 

the  original  j  j^J^  j    whereof  a 

true  copy  is  above  written  unto 

{drawer    "| 
acceptor  J-    thereof, 
promisorj 
personally  (or  at  his  residence, 
office  or  usual  place  of  business) 
in  ,  and  speaking  to  him- 

self (his  wife,  his  clerk  or  his 
servant,     &c),     did     demand 

unto 


te£T}  thereof- 


{    he 
\  she 


} 


an- 


which  demand 

swered  :  " 

Wherefore  I,  the  said  justice 
of  the  peace,at  the  request  afore 
said,  nave   protested,  and    by 
these      presents     do     protest 
against  the 
drawer  and  indorsers 
promisor  and  indorsers 
acceptor,    drawer  and    in 
.dorsers 

of  the  said  {  *J^}     and      all 

other  parties  thereto  and 
therein  concerned,  for  all  ex- 
change, re  exchange,  and  all 
costs,  damages  and  interest, 
present  and  to  come,  for  want 

-  { ssssr } of  the  -** 

r  bill.  \ 

\note.  / 

All  which  is  by  these  presents 
attested  by  the  signature  of  the 
said  (the  witness)  and  by  my 
hand  and  seal. 

(Protested  in  duplicate.) 
(Signature  of  the  tartness.) 
(Signature  and  seal  of  theJ.  P.) 
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SECOND  SCHEDULE. 


ENACTMENTS    REPEALED. 


Province  and  Chapter. 


Title  of  Act  and  extent  of  repeal. 


Dominion  of  Canada : 
Chap.  123,  Revised  Statutes.  An  Act  respecting  Bills  of  Exchange 

and  Promissory  Notes. — The  whole 
Act. 

Province  of  Quebec : 
Civil  Code  of  Lower  Canada.  Articles  2,279  to  2,354  both  inclusive. 

n 

Nova  Scotia : 
Revised     Statutes,    third, 
series,  chap.  82 "Of  Bills  of  Exchange  and  Promis- 
sory Notes."    Section  2.  The  other 
sections  of  this  chapter  have  been 
heretofore  repealed. 
Revised  Statutes,  chap.  116.  "  Of   Bills,    Notes  and    Choses    in 

Action."  Section  2.  The  other  sec- 
tions of   this  chapter  have  been 
heretofore  repealed. 
I  An  Act  to  amend  chap.  116  of  the 
Revised  Statutes.  "Of  Bills,  Notes 
I    and  Choses  in  Action ;  "  also  Act 
l    12th  Victoria,  chapter  39,  relating 
1    thereto.    Section  X. 

["Except  in  so  far  as  such  articles,  or  any  of  them,  relate  to 
evidence  in  regard  to  bills  of  exchange,  cheques  and  promissory 
notes.] 


New  Brunswick : 


30Vict,  1867,  chap.  34... 


INDEX   TO    CIVIL   CODE. 


*A. 


ARTS. 

Abandoned       Land*,      in 

seigniories,  re-entry   upon 
— vide  R.  S.  Q.  5607  et  seq . .  1561a 
Abandonment,  of  immove- 
ables by  ascendants 1277 

of   present  property  equi- 
valent to  gift. .. 781 

in  emphyteusis 680 

obligation  of  purchaser  to 
pay,  in  alienation  for  rent, 

not  discharged  by 1505 

Vide   Surrender,  Stray 
Property,  Insurance. 
Absence,    effects  of    as  re- 
gards marriage 108  to  112 

effects  of,  as  regards  con- 
tingent rights 104  to  107 

Absentee,  definition  of 86 

must  give  security  for  costs       29 
when  curator  may  be  ap- 
pointed          87 

procedure  to  appoint   cur- 
ator   *. 88 

powers  and  duties  of  cura- 
tor to 89  to  91 

curatorship  brought  to  an 

end 92 

provisional     possession    of 

Iieirs  of  absentee 93  to  97 

when     provisional    posses- 
sion becomes  absolute 98 

effect  of  re-appearance   of 

absentee 100-101 

contingent    rights     which 
may  accrue  to 104  to  107 


Absentee. —  arts. 

care  of  minor  children   of 

absentee 113-114 

when  property  of  absentee 
may    be   nypothecated  —    2039 

Abuse,  of  enjoyment  by  usu- 
fructuary       480 

of  enjoyment  by  dowager. .     1464 

Acceptance,  of    Commun- 
ity :  Vide  Community. 

Of  Gifts 787  to  794 

14       when  presumed . . .      788 
**       by  tutors,  curators, 

Of  Gifts,  time  for  accepting, 

viae  Gifts 
Of  Sticcessions :  Vide  Suc- 
cessions. 
Of  Successions :  by  tutor  to 

minors 301 

Of     Successions  :      under 

benefit  of  inventory.  .649  to  600 
Of    Legacies    either     ex- 
press or  implied 866 

Of  Transfer,    in    sales  of 
debts    is    equivalent  £o 

notice . . . : 1571 

Accession,  General  law  of : 

Vide  Ownership 408  to  413 

in  relation  to  immoveable 

property 888,  .414  to  427 

in      relation     to     pigeons, 

rabbits&flsh 428 

in    relation    to    moveable 

property 429  to  442 

as  between  co-heirs 663 


3W 


INDEX  TO  CIVIL   OODB. 


ARTS. 

Buildings,  proprietor  of  soil 

may  erect 414 

proprietor  of  soil  presumed 

owner  of 415 

if  made  with  materials  of 

another . .  416 

if   made   in   bad   faith  on 

property  of  another 417 

if  made  in  good  faith  on 
property  of  another 417 

Buildings,      distance      re- 
quired between  certain 532 

views  on  the  property  of  a 
neighbour 533 

Burial :       Vide     Acts     of 
Burial 66etseq. 

Buyer,  Obligations  of. .  1532  et  seq 


Buyer.—  arts. 

principal    obligation  is  to 

pay  price 1532 

where  payment    must    be 

made -. 1533 

when  liable  for  interest 1534 

may  delay  payment  when 
disturbed  in  possession,  etc    1535 
rights    and    obligation    of 

when  sale  dissolved 1539 

rights  of  when  moveable  is 

sold  to  two  person* 1027 

when  and  where  he  must 

take  away  things  sold 1544 

rights  and  obligations  of  in 
cases  of  redemption . . .  1546  et  seq 
Vide  Sale,    Redemption. 
Payment,  Interest,  Dis- 
solution AND  PURCHA8EK. 


c. 


Cadastral  Plans 2166  et  seq. 

Canada  Gazette,  makes 
proof  of  official  announce- 
ments contained  therein. . .     1207 

Cancellation,  of  contract 
for     building— when     and 

how  owner  can  secure 1691 

of  registrations  of  real 
rights.  Vide  Registra- 
tion   2148  et  seq. 

Capacity,  to  contract,  by 
what  law  regulated— per- 
sons who  have   and   have 

not 985-986 

to  contract  in  whose  favour 
incapacity  exists   and     by 

whom' it  may  be  set  up 987 

to    contract    in     cases    of 

sale 1482 

to  contract  in  cases  of  vol- 
untary deposit 1800-1801 

to    contract    requisite     to 

effect  novation 1170 

to     contract    requisite    to 

enter  into  transactions 1919 

to  contract  of  a  wife  when 

murchande  publique 179 

to  contract  of  minor  en- 
gaged in  trade 323 


Capacity.— 

to     contract    requisite    to 

validly  effect  a  tender 1163 

in  urifts  inter  vivos  and  in 

wills 759,761 

requisite  to  make  wills. . . .       831 
requisite     in     case    of     a 

wife 184,832 

to  receive  by  wills 838 

of   witnesses   to    wills    in 

authentic  form    844 

of    witnesses    to   wills  in 

English  form 851 

of  witnesses  to  authentic 

writings 1208 

to  contract  marriage    115 

Capital,  sums  belonging  to 
minor— how  transferred. .  .        297 

Capitalization,  of  life  rents 
how  calculated 1915 

Captain,  of  ship  ;  Vide  Mas- 
ter, Affreightment,  In- 
surance and  Bottomry. 

Care,  provisional,  of  children. 
given   to  husband  usually 

in  cases  of  separation 20tf 

of    minor    children    of     a. 
father  who  has  disappeared 

113-1HJ 
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ARTS. 

Carriage,  of  passengers  in 
merchant  vessels 2461  et  seq. 

Carriers,  by  land  and  water 
—obligations    as    to    safe 

keeping  of  things  1672 

obligations  as  to  receiving 
and  carrying  passengers...    1673 
liabil  ity  tor  things  delivered 

at  place  of  deposit 1674 

liability  for  loss  or  damage 

of  things    1675 

effect  of  special  conditions 

limiting  their  liability 1676 

liability  for  gold,  jewellery, 

money,  &c 1677 

liability  for  delaj  occas- 
ioned by  force  majeure. . .  1678 
right  of  retention  for  freight  1679 
receipt  of  thing  carried 
without  protest,  frees  car- 
rier from  liability  for  dam- 
age, &c 1680 

Cattle,  rights  and  liabilities 

of  usufructuary  for 478 

lease  of,  on  shares,  what  is .     1698 
what  kinds  of  animal  may 
be  object  of  this  contract. .    1698 
how  this  contract  is  regu- 
lated...     1700 

Straying  on  beaches  of  St. 
Lawrence.  —  Vide   R.  S.  Q. 

5537  et  seq. 
Vide  Animals. 

Cause,  a  lawful  cause  or  con- 
sideration necessary  in  con- 
tracts        984 

Celebration,  of  marriage  : 
Vide  Solemnization  . .  128  et  seq. 

Certificate,  of  marriage 

157  et  seq. 

birth 50 

death 51 

hypothecs,  &c.,  by  registers    2177 

Cession:  Vide  Assignment. 

Charges,  usufructuary  is 
liable  for  all  ordinary  and 

certain  extraordinary  471 

dowager  is  liable  for  all  or- 
dinary and  extraordinary . .     1458 
emphyteutic    lessee   liable 
for  certain, , , .     576 


ARTS. 

Charter  -  Party,  Vide  Af- 
freightment. 

Checks,  governed  generally 
by  rules  concerning  bills  of 
exchange 2354 

Child,  of  unknown  parents, 
how   entry  of    baptism  is 

made 56 

rules  as  to  legitimacy  of, 
born  during  and  after  mar- 
riage    218,221,227 

when  husband  may  disown 

such 219,220,222 

within  what  time  husband 

may  disown 223 

within  what  time  heirs  of 

husband  may  disown 224 

how  such  disavowal  is 
effected 226 

Children,  definition  of  the 
term    in    prohibitions    to 

alienate 980 

care  of  m  i  nor  ch  ildren  of  a  fa- 
ther who  has  disappeared..  113-1 14 
obligation    of    parents    to 

maintain  and  bring  up 165 

father  has  care  of  (unless 
otherwise  ordered),  during 
pendency  of  actionf or  separ- 
ation from  bed  and  board . .  200 
the  successful  party  (unless 
otherwise  ordered:  on  ad- 
vice of  a  family  council)  is 
entrusted  with  their  care, 

after  judgment 214 

but  parents  retain  the  right 
to  watch  over  them  who- 
ever may  have  charge  of 
them,  and  they  must  con- 
tribute to  their  support 215 

effect  of  separation  as  to 
bed  and  board  on  advan- 
tages of  children 216 

remain  subject  to  parental 
authority  until  majority  or 

emancipation 243 

minor  cannot  leave  father's 
house  without  permission.      244 
may  be  corrected  by  father 
or  mother  and  those  deleg- 
ated by  them 245 
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Children.—  arts. 

subsequent  birth  of  child- 
ren does  not  constitute  a 
resolutive      condition      in 

gifts 812 

legitimation     of     children 
born  out  of  marriage.. 237  to 239 
acknowledgment  by  parent 
gives    right     to     demand 

maintenance 240 

how  illegitimate  may  estab- 
lish his  claim  of  paternity 

or  maternity 241 

gifts  to  incestuous  or  adul- 
terine, limited  to  mainten- 
ance        768 

gifts  to  children  not  yet 
born  may  be  made  in  mar- 
riage contracts 772 

capacity  of  children  not 
born  to  receive  by  will 838 

Chimneys,    how    must    be 
built  near  a  wall  belonging 

to  a  neighbour 532  §  4 

tenant  must  repair  chim- 
ney-backs and  chimney- 
casings  1636 

Chose  Jugee,  Vide  Final 
Judgment  1241 

Church,  prescription  against    2218 

Civil  Death,  civil  rights  are 

lost  by 30 

results  from  condemnation 
to  certain  corporal  punish- 
ments  31 

carries  with  it  loss  of  all 

property 35 

other  effects  of 36 

is  incurred    from  time  of 

sentence   37 

when  and  how  it  ceases 38 

of  one  consort— effect  of  on 

community  property 

1205,  1350 
does  not  give  right  to  preci- 
put 1403 

Civil    Rights,    all    British 
subjects  in  Canada  enjoy. .        18 
how  lost  and  how  restored  : 
Vide  Civil  Death. 

Civil  Status,  by  what  law 
civil  status  is  governed, ...         6 


Civil  Status.—  arts. 

Vide  Acts  of  Civil  status. 

Clerks,     Privilege    of     for 

wages 2006 

wages  of  are  prescribed  by 

one  year 2262 

of  notaries  cannot  be  wit- 
nesses to  authentic  wills. .      844 
of  courts  of  justice  cannot 
purchase   certain  litigious 
rights 1485 

Clothing,  wife's  right  to 
have  dur  ngsuit  for  separ- 
ation        202 

Codicils,  to  wills,  how  they 
take  effect 840 

Cohabitation,  for  six 
months,  effect  of  as  regards 
right  to  annul  marriage. . . . 

149,  151 

Coheirs,  registration  by : 
Vide  Registration 2105 

Co-Legatee*,  registration 
by:   Vide  Registration..     2105 

Collaterals,    marriage    be- 
tween, when  prohibited. . .       125 
succes.-ion    by,    how   they 

devolve  and  are  divided 

631,  634 

Collisions,  at  sea :  Vide 
Accidents,  Marine. 

Collocation,  of  Privileges : 

Vide  Privileges 1984  et  seq. 

of  Life  Bents:   Vide  Life 
Rents 1914 

Commencement  of  Proof 
in  Writing,  when  neces- 
sary as  evidence  of  the  fili- 
ation of  legitimate  children      232 
what  constitutes   in   such 

cases 233 

proof  may  be  made  by  test- 
imony, when  there  is 1233  §  7 

in  certain  cases  family  pa- 
pers constitute . .       233 

Commercial  Agents :  Vide 
Brokers  and  Fact- 
ors  1755  et  seq. 

Commercial  Law :  Mer- 
chant Shipping 2355  et  seq. 

Affreightment 2407  et  seq. 

Insurance 2408  et  seq. 
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Commercial  Law. —  arts. 
Bottomry  and  Respond- 
entia  2504  et  seq. 

Commercial  Matters,  oral 
evidence  admissible  in .  . .  1233  §  1 
joint  and  several  obligation 

presumed  in 1105 

marine  insurance  always  is 
and  other  insurances  may 
be 2470 

Commercial  Writings, 
presumed  to  have  been 
made  on  the  day  of  their 
date 1226 

Commission,  on  Bills  of 
Exchange :  Vide  Bills  of 
Exchange  2333 

Commission  Merchants, 
who  are  :  Vide  Factors.  . .    1736 

Com moda turn :  Vide  Loan 
for  use 1763  et  seq. 

Common  Property,  (as  be- 
tween neighbours)  when 
walls  are  presumed  to  be. .      510 

when  they  are  not  so 511 

to  whom  repairs  are  charge- 
able       512 

how  coproprietor  may  avoid 

same 513 

right  to  build  against 514 

right     to     raise    common 

wall 515-516 

how  neighbour  may  acquire 
property    in    such    super- 

struction 517 

how  a  wall  may  be  made 

common 518 

right  to  make  a  recess  in  . .      519 
expense    of    building   and 

repairs  to 520 

when  neighbour  may  make 

window  or  opening  in 533 

mode  of  building  and  re- 
pairing different  stories  of 

same  nouse 521 

servitudes    continue  after 
rebuilding  of  common  wall      522 
when  ditches  presumed  to 

be 523 

and  when  not  so 524-525 

common  ditches  kept  at 
common  expense 526 


Common  Property .  a  rts^ 

hedges  when  presumed  to 

be  and  when  not 527 

trees  and  shrubs,  rules  re- 
garding       528 

Community  of  Property, 
between  consorts  exists  in 
absence  of  convenants  to 

the  contrary 1260 

in    either   legal  or  con- 
ventional      1268 

commences   from  the  day 

marriage  is  solemnized 1260 

parties     cannot    stipulate 
that  it  shall  commence  at 

any  other  period 1260 

legal,  exists  by  mere  fact 
of  marriage,  in  absence  of 
stipulations  to  contrary  . . .  1270 
also  by  declaration  to  that 
effect  in  contract  of  mar- 
riage     1271 

of  whattheassets  consits  1272-1273 
as  to  mines  and  quarries. . .  1274 
what  immoveables  do  not 

form  part  of  1275  to  1279 

gifts  and  legacies  made  by 
other  than  ascendants  form 

part  of 1276 

of  what  the    liabilities  of 

community  consist 1280 

how  far  debts  of  wife  before 

marriage  enter  into 1281 

debts     of    successions    of 

moveable  enter  into  1282 

as  to  debts  of  successions 

of  immoveables 1283-1224 

as    to    debts    of    mixed 

succession 1285,  1287,  1288 

in  default  of  inventory  wife 
has  recourse  for  compensa- 
tion: Vide  Compensation  1286 
as  to  debts  contracted  by 
wife  as  husband's  attorney  1291 
Administration  of,  hus- 
band alone  administers 1292 

one  consort  cannot  be- 
queath more  than  his  share 

in 1293 

pecuniary  condemnations 
incurred  by  husband  may 
be  recovered  out  of 1294 
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Community  of  Prop' jr.—     arts. 
those  incurred  by  wife  only 

after  dissolution 1294 

civil  death  of  one  consort 
affects  only  share  of  such 

consort 1295 

effect  of  unauthorized  acts 

by  wife  on 1296 

exception  in  cases  of  public 
trader  and  when  authorized 

by  a  judge 1296 

husband  administers  wife's 

private  property 1298 

wife  cannot    bind    herself 

for  her  husband 1297,  1301 

husband  can  only  lease 
wife's  property  for  a  period 

of  nine  years 1299 

Administration  of  and 
cannot  renew  more  than  a 
year  in  advance  of  expir- 
ation of  such  lease 1300 

consort  may  pretake  price 

of  propre  sola 1303 

also  amounts  applied  to 
exclusive  benefit  of  other 

consort 1304 

how  replacement  is  effected 

1305-1306 
out  of  what  property  com- 

{)ensation  may  be  claimed . .     1307 
lability    of   property     for 
sums  used  to  benefit  child- 
ren      1308 

also,  when  benefit  confer- 
red by  husband  alone 1309 

Dissolution  of,  how  com- 
munity is  dissolved 1310 

when  separation  as  to  pro- 
perty may  be  had 1311 

when  it  takes  effect 1312 

judgment  ordering  must  be 

inscribed 1313 

judgment  is  retroactive 1314 

wife    alone     can    demand 

such  separation 1315 

when  creditors  may  oppose 

demand  for   1316 

when  obtained  wife  must 
contribute  to  household 
expenses  or  bear  all,  if 
necessary 1317 


Community  of  Prop'y.—     ARTS, 
effect  of   separation  as  to 
wife's  power  to  administer 

her  property 1318 

when  husband  is  respons- 
ible for  the  investment  of 
price  of  immoveable  alien- 
ated by  wife  under  judicial 

authorization 1319 

when  and  how  community 

may  be  re-established 1320 

it  then  resumes  its  effect  ' 
from  day  of  marriage ......     1321 

dissolution  does  not  give 
rise  to  rights  of  survivor- 
ship      1322 

Viae  Separation  of  Pro- 
perty. 

In  absence  of  will,  surviv- 
ing consort  has  usufruct. . .     1323 
obligations     incurred      by 

such  usufruct 1324 

usufruct  ceases  by  second 

marriage 1325 

property  may  be  exempted 

f rem  usufruct  by  will 1326 

Inventory  must  be  made  1327, 1329 
consequences  of  want  of  in- 
ventory  1330-1332 

Acceptance  a,nd  renun- 
ciation of 1338 

wife  whohas  intermeddled 

cannot  renounce 1339 

nor  can  wife  of    full    age 
who  has  assumed  the  qual- 
ity common  as  to  property.    1340 
acceptance  by  wife  under 
age,  when  duly  authorized, 

is  irrevocable 1341 

wife  must  make  inventory.    1342 
but   in  certain  cases  may 
renounce  without  doing  so    1343 
has  a  delay  for  deliberation .     1344 
at  expiry  of  which  she  must 
renounce  by  notarial  acte 

or  judicial  declaration 1345 

when  sued  as  being  in  com- 
munity may  obtain  an  ex- 
tension of  delay 1346 

may  renounce  even  after 
expiration  of  all  these 
delays,  conditionally 1347 
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Community  of  t*rop'y.—     arts. 
renunciation  by  widow  or 
heirs  guilty  of  abstraction 
or  concealment,  is   inoper- 
ative      1348 

delay  granted  to  heirs  of 
widow  who  dies  before  or 

after  inventory  is  made 1349 

above  provisions  also  take 
effect    in    cases     of    civil 

death 1350 

creditors  of  wife  may  im- 
pugn any  fraudulent  renun- 
ciation       1351 

widow  allowed  to  sustain 
herself  and  domestics  at 
expense  of  community  dur- 
ing delays  to  deliberate 1352 

heirs  of  wife  whose  decease 
has    dissolved     the    com- 
munity, have  similar  delays    1353 
Partition  of   assets— how 

effected 1354 

what  is  returned  into  mass 

of 1355-1356 

what  things  are  pretaken . .     1357 
pretakings    of    wife    take 

Srecedence  over   those    of 
usband    and    method   of 

pretaking ia58 

from    what     property    re- 
spectively  the   pretakings 
of   husband  and  wife  are 

taken 1359 

interest    on    replacements 

and  compensations 1360 

division  of  assets 1361 

how  effected  when  all  the 

heirs  have  not  accepted 1362 

general  rules  of  partition 
among  coheirs  applicable . .     1363 
consort  abstracting  forfeits  | 

his  share 1364 

Community,  Partition  of 
assets,  as  to  enforcement  of 
personal  claims  of  one  con- 
sort against  the  other 1365 

interest  on  such  claims 1366 

gifts  between  consorts  not 

taken  from  community 1367 

wife's  mourning  chargeable 

to  husband's  heirs 1368 


Community.—  arts. 
Liabilities  of  and  contribu- 
tion to  debts— debts  charge- 
able equally 1369 

wife  not  liable  for  debts  be- 
yond benefit  she  derives,  if 
she  has  made  inventory  . . .     1370 
but     husband     liable     for 

whole  of  debts 1371 

although  only  conditionally 
for  personal  debts  of  wife. .     1372 
wife  can  be  sued  for  the 
whole  of  her  personal  debts, 

saving  her  recourse  1373 

wife  bound  jointly  and  sev- 
erally with  her  husband, 
nevertheless    only    bound 

for  one  half  of  debt 1374 

remedy  of   wife    who  has 
paid  more  than  her  half  of 
a  debt  of  the  community..     1375 
remedy  of  wife  sued  hypo- 

thecanly 1376 

by  the  partition,  wife  may 
become  charged  with  more 
than    half  of  a  particular 

debt 1377 

heirs  of  consort  have  same 
rights  and  obligations  as 
the  consort  tliey  represent.  1378 
Renunciation  of  and  its 
effects :  Vide  Renuncia- 
tion. 

Conventional— c  o  n  s  o  r  t  s 
may  alter   or  modify    the 

legal  community 1262 

but  subject  to  certain  re- 
straints  1258,   1259 

what  are  the  principal  modi- 
fications       1384 

Realization  :  Vide  Reali- 
zation     1385  et  seq. 

Mobilization :  Vide  Mobi- 
lization      1390  et  seq. 

Separation  of  Debts :  Vide 
Separation  of  Debts.  1396  etseq" 
of  the  right  of  the  wife  of 
taking  back  free  and  clear 
what  hhe  brought  into  the 

community • 1400 

conventional  preciput:  Vide 
Preciput 1401  et  seq. 
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Community.—  arts. 
unequal  snares  may  be  as- 
signed to  the  consorts 1406 

debts  are  born  proportion- 
ately to  such  shares 1407 

effect  of  condition  to  pay 
a  fixed  sum  in  lieu  of  share 

of  community 1408-1409 

effect  as  regards  creditors. .     1410 
effect  of  stipulation  that  the 
whole  community  shall  be- 
long to  survivor 1411 

of  community   by  general 

title 1412 

other  covenants  may  be 
made     than    those     above 

enumerated 1413 

in  matters  not  expressly 
departed  from,  legal  com- 
munity applies 1414 

of  clause  simply  excluding 

community 1415 

effect  of  simple  exclusion  of 
community :  Vide  Exclu- 
sion of  Community.  1416  to  1421 
of  clause  of  separation  of 
property :  Vide  Separa- 
tion of  Property  . .  1422  to  1425 

Comniunities,rel  igious  must 
keep   registers  of  acts    of 

burial 68 

religious  must  keep  regis- 
ters of  acts  of  religious  pro- 
fession          70 

how  kept  and  what  must 

be  inserted 71  et  seq. 

Commutation,  of  sentence 
of  civil  death— effect  of 38 

Companies:  Vide  Partner- 
ship, Joint  Stock  and 
Corporations. 

Compensation,     (Set     off) 

what  gives  rise  to 1187 

(Set  off)  when  effected  by 
mere  operation  of  law  —     1188 
(Set  off)  not  prevented  by 
voluntary  extension  of  time.  1189 
(Set  off)  when  it  does  not 

take  place 1190 

(Set  off)  effects  as  to  surety, 
principal  debtor  and  joint 
and  several  debtors 1191 


Compensation.—  arts. 

(Set  off)  effect  as  to  assignee 

of  the  debt 1192 

(Set  off)  rule  when  debts  are 

pay aole  at  different  places.    1193 

(Set  off)  may  be  demanded 

by  execution 1194 

(Set  off)  imputation  of , when 

several  debts  due 1195 

(Set  off)  does  not  take  place 
to  prejudice  of  rights  ac- 
quired by  third  parties 1196 

(Set  off)  privileges  attached 
to  a  debt  are  lost,  as  re- 
gards third  parties,  by  pay- 
ment thereof  when  same  is 
compensated 1197 

Compensation ,  (Indemnity) 
right  of  wife  to  in  cases  of 

community 1283,  1286 

(Indemnity)  right  of  hus- 
band in  cases  of  commu- 
nity      1290 

(Indemnity)  mutual  rights 

of  husband  and  wife  to.  1303-1304 

(Indemnity)     from     what 

property  taken 1307 

(Indemnity)  bears  interest 
from  date  of  dissolution 1360 

Complicity,  of  legatee  in 
death  of  testator    ground 

for  revocation  of  legacy 883 

as  also  in  cases  of  gifts 813 

Computation,  of  time  re- 
quired to  prescribe 2240 

Concealment,  of  effects  of 
community,  effect  of.     1364,  1348 
in  insurance  :  Vide  Insur- 
ance       2503,  2485 

Concubinage,gifts  between 
persons  who  have  lived  in, 
are  limited  to  mainten- 
ance       768 

Condemnation,  to  certain 
corporal  punishment  re- 
sults in  civil  death 31,  33 

various  effects  thereof 38 

Conditions,  for  naturaliza- 
tion            22 

to  the  validity  of  a  contract     984 
when  an  obligation  is  con- 
ditional      1079 
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Conditions.—  arts. 

impossible  or  illegal,  effect 

of  in  gifts 760 

-    in  obligations,  contrary  to 
law  or  good  morals  render 

void 1080 

in  obligations,  when  facul- 
tative are  null 1081 

in  obligations,  when  must 

be  fulfilled 1082 

in  obligations,  when   pre* 

sumed  to  be  fulfilled 1083 

in  obligations,  when   b  e  - 

come  absolute 1084 

in  obligations,  fulfilment  of* 

has  retroactive  effect 1085 

in  obligations,  before  fulfil- 
ment of  creditor  may  per- 
form conservatory  acts 1086 

in  obligations,  effect  of  sus- 
pensive      1087 

in  obligations,-  effect  of  re- 
solutive     1088 

in  gifts,  effect  of  resolu- 
tive   779,  811,  816,  824 

in  Insurance  :  Vide  Insur-' 
ance. 

Confinement,  persons  dying 
in  forcible,  burial  of 69 

Confiscation,  of  property  of 
persons  civilly  dead 35 

Confirmation,  of  title,  judg- 
ment of,  extinguishes  hy- 
pothecs  2081  §7 

Confusion,  a  cause  of  ex- 
tinguishing a  debt 1113 

obligations  become  extinct 

by 1138 

when  it  arises 1198 

avails  the  surety,  but  not 
the  debtor  when  it  occurs 
between    the    surety   and 

creditor 1199 

when  it  arises  and  ceases 

in  matters  of  hypothecs  .  .2081  §  3 

Conquets,    of  community — 
what  are  deemed  to  be  1272  to  1278 
Vide  Community  of  Pro- 
perty. 

Consent,  legally  given,  a  re- 
quisite of  contracts 984 

either  express  or  implied  . .      988 


ARTS. 

Consideration,  a  lawful,  a 
requisite  of  contracts. . .  984 
effect    of   incorrectly    ex- 
pressing       989 

when  unlawful 990 

Consorts,  mutual  rights  and 

obligations 173  to  175 

when  the  wife  or  husband 
of  absentee  may  re-marry . .      108 
second    marriage    allowed 
only  in  dissolution  of  first.      118 
may    oppose    marriage   of 

each  other 136 

against  whom    separation 
granted  loses  advantages. .      211 
obtaining  same  retains  ad- 
vantages       212 

but  are  reciprocally  bound 

for  aliments 213 

effect  of  reconciliation  after 

judgment 217 

mutual  donation  of  usufruct 

between,  abolished 1265 

indemnity  to  for   amount 

used  to  benefit  child 1308 

liability  for  debts  due  by 
community 1372  to  1377 

Constituted  Rents  :  Vide 
Rents  constituted. 

Consumable  Things :  Vide 
Perishable  things. 
form  the  subject  of  loan  for 
consumption  (mtrfuum).. .  ■     1777 

Contents,  of  immoveable, 
liability  of  vendor  for  when 
specified 1501  to  1503 

Contingent  Rights,  accru- 
ing to  absentees 104  to  107 

Continuation,  of  Lease : 
Vide  Tacit  rene wat 1609 

Contractors  :    Vide  Work 

Lease  and  Hire  op 1683 

payment  of  wages  by  :  Vide 
Workmen 1197a  et  seq. 

Contracts,  requisites  to  val- 
idity of 984 

who  can  enter  into 985 

who  cannot  enter  into.   .. .       986 
when  incapacity  is  in  favor 
of  one  of  the  parties  only  . .      987 
consent  is  necessary  to  . . .        988 
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Contracts.—  arts. 

cause      or      consideration 

essential  to 689 

rendered  null  by  illegal  or 

immoral  cause 990 

causes  of   nullity  in   con- 
tracts, 
causes  of  nullity  in  error  : 

Vide  Error 992 

causes  of  nullity  in  fraud  : 

Vide  Fraud 993 

causes  of  nullity  in  violence 
and  fear.  Viae  Violence 

and  Fear 994  et  seq. 

causes  of  nullity  in  lesion  : 

Vide  Lesion 1001  et  seq. 

interpretation  of :  Vide 
Interpretation  of  Con- 
tracts  1013  et  seq. 

effect  of,  produce  obliga- 
tions, etc 1022 

usually  only  affect  contract- 
ing parties  and  not  third 

parties 1023 

extend  to  incidents  to  same    1024 
for  alienation  of    a  thing 
certain    makes    purchaser 

owner 1025 

otherwise  if  thing  uncer- 
tain or  indeterminate  1026 

effect  of  with  regard  to 
third  persons  :  Vide  Third 

Parties  1028 

avoidance  of,  made  in  fraud 

of  creditors 1082  et  seq. 

avoidance  of,  Vide  Credit- 
ors. 

Quasi :  Vide  Quasi  Con- 
tracts   1041  et  seq. 

Quasi :  Vide  Negotiorum 
Gestio.  Undue  payment. 
Vide  Obligations. 

Contra!  nte     par     Corps: 
Vide  Imprisonment. 

Contribution,  in  maritime 
losses :    Vide    Insurance 

2.553  et  seq. 

to    debts   of    community : 

Vide  Community .". .    1389 

by  usufructuary  for  debts 
on  thing  subject  to  usu- 
fruct        474 


Contribution.—  ARTS, 

by  joint  and  several  debt- 
ors and  when  one  of  them  is 

insolvent 1117-1119 

by  partners  :   Vide  Part- 
nership . .  .• 1839,  1840, 1893 

Conventional,  Community : 
Vide  Community  Con- 
ventional  1262  et  seq. 

Dower :  Vide  Dower  Con- 
ventional  1428  et  seq. 

Conveyance,  of  passengers 
in  merchant  vessels  .  .2461  et  seq. 

Copartitioners,    are    war- 
rantors toward  each  other.      748 
in  cases  of  dissolution  of 

partnership 1898 

privilege  or  on  immoveables 

divided 2014 

their  claim  must  be   reg- 
istered       2104 

Copies,     of      authentic 

writings 1215  et  seq. 

of  lost  notarial  instruments 

makes  proof  of  original 1217 

of    '  original      documents, 
when  they  make  proof 1219 

Coroner,  must  authorize 
burial  in  certain  cases 60 

Corporations,  what  are 352 

how  constituted     353 

are  either  aggregate  or  so '  e      354 
ecclesiastical  or   religious, 

lay  or  secular 355 

secular    corporations    are 

either  political  or  civil 356 

have    a    corporate     name 

under  which  they  act 357 

rights    which    they     may 

exercise 358 

select   officers   from    their 

members 359 

powers  of  these  officers 360 

can     make     by-laws     and 

regulations 361 

privileges  of  in  general 362 

principal  privilege  that  of 
limited     liability     of     its 

members 363 

disabilities  of  in  general. . .      364 
certain,  are  tutors  to  found- 
lings, Vide  R.  S.  Q.  5504. 
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Corporations.  —  arts  . 

voluntary  liquidation .   ...      373a 

cannot  execute  wills 908 

cannot  be  tutors,  executors 

witnesses,  &c 365 

restriction  as  to  acquisition 
of  property  (mortmain)  .  .366,  836 
special    authorization     re- 
quired for  business  of  bank- 
ing       367 

of  the  dissolution  of ...  .368  to  370 
of  the  liquidation  of  affairs 

of  dissolved 371  to  373 

property  of 404 

Erescription     of     property 
elonging  to 2221 

Vide  Partnership,  Joint 
Stock. 

Correction,  of  unemanci- 
pated  minors,  right  of 245 

Corrosive  Substances, 
store  for  near  a  common 
wall 532  §4 

Costs,  persons  residing  out 
of  Lower  Canada  must  give 

security  for 29 

liability  of  an  unsuccessful 
opposant     to   a     marriage 

for 147 

law,are  privileged  on  move- 

„  able  property 1994  §  1 

definition  of  such  law  costs    1995 
are  privileged  on  immove- 
able property 2009 

hypothecs  secure  all  costs 

incurred 2017 

Vide  Expenses. 

Co-Sureties,  Vide  Surety- 
ship  1929  et  seq. 

Co-Tutors,  when  appointed 
and  powers  of 264 

Council,  family  :  Vide  Fam- 
ily Council. 

Counsel,  judicial :  Vide  Ju- 
dicial Adviser- 

Counter- Letters,  effect  of 
between  writers  and  third 
parties 1212 

Counter  Walls,  between 
neighbours,  rules  as  to 532 

Covenants,  marriage :  Vide 
Marriage  Covenants. 


arts. 

Coverture,  women  under, 
restrictions  as  to  power  to 
contract 986 

Creditors,  may  intervene  to 
prevent  usufruct  of  their 
debtor  being    cancelled  or 

renounced 480,  484 

rights  of,  in  case  of  gifts  by 

their  insolvent  debtor 803 

may    impeach    fraudulent 

acts  of  their  debtor 1032 

but  only  when    they  will 

injure  them 1033 

a  gratuitous  contract  by 
insolvent  is  deemed  fraud- 
ulent      1034 

so  may  an  onerous  contract 

be ." 1035 

so  are  payments  made  by 
an  insolvent  debtor  to  a 
creditor  knowing  his  insol- 
vency        1036 

when  onerous  contracts  are 

not  voidable 1038 

when  subsequent  creditors 

may  impeach  such  acts 1039 

one      year's      prescription 

applicable  to  such  suits 1040 

joint  and  several  interest 
among :  Vide  Joint  and 
Several 1100  et  seq. 

Crops,  tithes  carry  a  privi- 
lege upon 1997 

when  uncut,  are  immove- 
ables        378 

Crown,  definition  of 17  §  1 

things  having  no  owner  be- 
long to 584 

when  things  found  at  sea, 

or  on  shore  belong  to 589 

legal  hypothec  of 2032 

want  of  registration  can  be 

invoked  against 2086 

exception 2084  §  3 

prescription  in  favor  of  and 
against :  Vide  Prescrip- 
tion  2211  et  seq. 

privilege  of * . . .     1989 

legal  hypothec  of 2032 

Curator,  to  habitual  drunk- 
ards      3360 
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Curator.—  arts. 
is  either  to  person  or  pro- 
perty        337 

to  what  persons  given 338 

how  appointed  and  sworn..      339 
cannot  oe  named  by  a  test- 
ator       922 

to     emancipated     minors, 

power  of 317  et  seq.  340 

to  interdicted  person,  how 

appointed 341 

husband  and  wife,    when 

appointed  to  each  other 342 

to  insane  or  imbecile  per- 
sons, power  of 343 

responsibility  for    damage 
done  by  those  In  charge  of .     1054 
how  long  must  retain  office      344 
to  child  conceived,  powers 

of 345 

ad  hoc,  when  necesssary. . .      346 


Curator.—  ARTS, 
to  absentees :  Vide  Absen- 
tees  ? : 87  et  seq. 

to  property,  when  appoint- 
ed        347 

to  property  must  be  sworn   347a 
to  property  of  extinct  cor- 
porations  372,  373 

to  substitutions 347  §  2,  945 

to  vacant  estates 347  §  3 

to  property  abandoned  by 
arrested  debtors  and  hypo- 
thecary   347  §  5 

to  property  accepted  under 

benefit  of  inventory 347  §6 

investment  of  money  by. . . 

9»lo  et  seq. 

Customary  Dower :    Vide 
Dower  Customary. 

Customs  Duties,  privilege 
of  Crown  for 1989 


D: 


Damages :  Vide  Accidents. 
responsibility  for  damages 
done    by  children,  pupils, 

insane  persons 1054 

arising  from  breach  of  oblig- 
ation      1065 

not  due  until  debtor  put  in 
default  except  when  oblig- 
ation is  not  to  do .  .   1070 

always  due  save  when  non- 
performance of  obligation 
arises  from  cause  not  im- 
putable to  debtor 1071 

fortuitous  event  or  irresis- 
tible force  a  valid  excuse  . .     1072 
of  what  they  consist  usually    1073 
only  what  might  have  been 

foreseen 1074 

even  in  cases  of  fraud  they 
consist  merely  of  direct  and 
immediate  consequences. . .     1075 
effect  of  stipulation  for  a 
specified    sum    in    lieu    of 

damages 1076 

resulting  from  delay  of  pay- 
ment of  money  consist  sole- 
ly of  interest 1077 


Damages. — 

when  interest  can  be  com- 
pounded      1078 

arising  from  dSlits  commit- 
ted by  two  or  more  persons 

are  joint  and  several 1106 

as  between  joint  and  sev- 
eral debtors 1109 

arising  from  nonperform- 
ance of  an  indivisible'  oblig- 
ation are  divisible 1128 

mandatary  is  liable  for,  for 
non-execution  of  mandate .     1709 
also  for  those  arising  from 

his  want  of  care,  etc 1710 

each  partner  is  liable  to 
partnership  for  those 

caused  by  his  fault 1845,  1856 

hypothecary  creditor  may 
sue  tiers  detenteur  for  de- 
terioration to  immoveable 

hypothecated 2055 

to  Heal  Estate,  VideR,.S.Q. 

5550  et  seq 1053 

arising  from  acts  of  public 

officials 1053 

arising  from  civil  suits 1053 
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Damages. —  arts. 

arising  from  seduction  and 

breach  of  promise 1053 

measure  of. 

1053  and  1072  et  seq. 
Vide   Accidents.     Libel. 
False  Arrest. 

Date,  of  private  writings, 
how  proved  against  third 

parties 1225 

of  commercial  writings, 
presumption  in  favor  of. .     1226 

Day,  on  which  prescription 
commences  is  not  counted .    2240 

Deaf  Mutes,  provisions  as  to 
wills  of 847,850,852 

Death,  by  violence  or  in  pri- 
sons, asylums,  etc 69 

effect  of  complicity  of  lega- 
tee in  death  of  testator 893 

Vide  CrviL  Death  and 
Acts  of  Burial. 

Debentures,  for  payment  of 
money  how  transferred 1573 

Debtors,  joint  and  several : 
Vide  Joint  and  Several 
Liability. 

property  of,  is  the  common 
pledge  of  his  creditors 1981 

Debts,  not  comprised  in  the 

word  "  moveables  " 395 

of  succession,  how  paid  — 

735  et  seq. 
liability    of    legatees*   for 

debts  of  testator 875  et  seq. 

of  community,  how  borne. . 

1369  et  seq. 
sale  of:    Vide  Sale 1570 

Declaration  of  Hypothec : 
Vide  Hypothecs. 
Deductions:  Fide  Infer- 
ences :  PRETAKINGS. 

Deeds :  Vide  Acts  Nota- 
rial. 

Default,  how  debtor  is  put 

in 1067 

by  expiry  of  a  certain  time 
in  which  alone  his  obliga- 
tion could  be  performed 1068 

in  commercial  matters 1069 

debtor  must  be  put  in,  be- 
fore damages  become  due , .    1070 


arts. 

Defects,  in  contracts :  Vide 
Contracts,  causes  of  nul- 
lity in 891  et  seq. 

warranty  against  latent,  in 
sale :  Vide  Warranty  1522  et  seq. 
in  things  lent,  responsibil- 

ityfor l776 

in  the  possession  requisite 

for  prescription 2198 

intrinsic  in  goods  carried, 

responsibility  for 2455 

intrinsic  in  goods  carried, 
insurer  not  liable  for  dam- 
ages  arising  from ;  •     2509 

Degrees,  of  relationship  in 
successions,  how  deter- 
mined   • •      6l5 

relations  beyond  the  twelfth 

do  not  inherit 635 

Delay  :    Vide  Term. 

Delegation,  does  not  effect 
novation,    unless    so     in- 

tended •     l™ 

creditor  who  has  discharged 
his  debtor  by  whom  delega- 
tion has  been  made,  has  no 
remedy  against  hi*  debtor 

in  case  of  insolvency 1175 

debtor  consenting  to  be 
delegated  cannot  oppose  to 
his  new  creditors  excep- 
tions peculiar  to  the  party 
making  the  delegation —     1180 

Delivery,  of  a  thing    sold, 

what  is ..■     1492 

when  obligation  of,  is  satis- 
fied      1493 

of  incorporeal  things,  how 

effected 1494 

expenses     of,     by     whom 

borne *495 

prepayment  a  condition 
precedent,    unless    term 

granted 1496 

and  even  then  not  obliga- 
tory if  buyer  has  become 

insolvent •  •  •     1497 

takes  place  in  state  thing 

was  at  time  of  sale 1498 

of  a  thing  comprises  its  ac- 
cessories      1499 
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Delivery.—-  arts. 

of  moveables— quantity 1500 

of  immoveables-^-quantity.    1501 

Demand,  a  judicial,  proper- 
ly served,  interrupts  pre- 
scription     2224 

a  judicial,  wife  and  child- 
ren are  seized  of  their 
rights  of  dower  without  the 
necessity  of  a 1441 

Demurrage,  definition  of..    2457 
how   regulated  when    not 

agreed  upon 2£L6 

what  is 2457 

liability  for 2458 

Deposit,  of  holograph  wills 
and  wills  made  in  English 

form   857 

is  either  simple  deposit  or 
sequestration :  Vide  Se- 
questration      1794 

simple,  is  gratuitous 1795 

and  must  be  of  moveable 

property 1796 

delivery  is  essential  to 1797 

simple,  is  either  voluntary 

or  necessary 1798 

Voluntary,,  what  consti- 
tutes      1799 

Voluntary,  who  can  enter 
into,  and  respective  effects 
of,  either    or    the    parties 

being  incapable 

1800, 1801 
Voluntary,  obligations   of 

depositary 

1802  to  1805,  1807  to  1811 
Voluntary,  obligations  of 

heirs  of  depositary 1806 

Necessary,  when  it  takes 

place 1813 

Necessary,  deposit  of  things 
brought    by    travellers    to 

inns,  etc.,  is  deemed  so 1814 

obligation  of  depositary. . . 

1677, 1815,  1816 
Tender  and:  Vide  Tender. 

Depositaries,  of  registers  of 
acts  of  civil  status  are  re- 
sponsible for  alterations..        52 
and  are  punishable  for  in- 
fractions of  duty. .  53 


Depositaries.—  arts         j 

obligations  of  :    Vide  De-  J 

posit  4 

executors  are  seized  as  legal 
depositaries 918 

Deposits  of  Earth  :  Vide 
Alluvion. 

Depui  y,  powers  of  principal 
usually  pertain  to 17  §  18 

Descendants :  Vide  Suc- 
cessions         625 

Destination,  moveables  may 

■   become    immoveables     by 

destination 379,  380 

by  proprietor  as  regards 
servitude  is  equivalent  to  a 
title 551 

Destruction,  of  thing  leased, 

dissolves  the  lease 1660 

Vide  Loss. 

Deterioration,  emphyteu- 
tic lessee  has  not  the  right 
to  deteriorate  the  immove- 
able leased 578 

in  successions  of  immove- 
able returned  in  kind 730 

of  things  sold 1498 

of  things  due 1063,  1064 

of   hypothecated    property 

by  tiers  ditenteur 2054 

Difference,  in  shares  in  kind 
in  partitions  compensated 
by  payment  of  difference  . .       704 
between"      English      and 
French  text  of  Code 2615 

Diminution,  of  price,  buyer 
entitled  to  in  certain 
cases 1501 

Disabilities,  resulting  from 
minority,  insanity,  mar- 
riage, &c 248,986 

by  whom  may  be  urged 087 

as  to  tutorship 282 

of  corporations 364 

Disappearance,  of  a  person, 
right  of  presumptive  heirs 
to  take  provisional  posses- 
sion of  property  of 93  et  seq. 

Disavowal,  of  attorneys 1732 

of  a  child,  right  to  make.  . 

219  et  seq. 

Discharge;  Vide  Release, 
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ARTS. 

Discontinuance,  of  a  suit 
by  Plaintiff  prevents  inter- 
ruption of  prescription  ....    2226 

Discount,  of  Bills  of  Ex- 
change     2332 

Discussion,  benefit  of, 
enures  (as  against  creditors 
of  the  seller)  to  a  buyer  of 
a  thing  sold  with  right  of 

redemption 1554 

surety  entitled  to  benefit 
of  upon  default  of  debt- 
or   1941  et  seq. 

tier '8  detenteur  of  hypothec- 
ated land  is  entitled  to  be- 
nefit of 2066,  2067 

Disinheritance,  can  only  be 
effected  by  an  act  clothed 
with  formalities  of  a  will . .      899 

Disinterment,  of  bodies 69a 

Disowning :  Vide  Dis- 
avowal. 

Dispensation,  or  license  au- 
'  thorizingomission  of  public- 
ation of  bans  of  marriage. .        59 
right  to  grant  from  impedi- 
ments to  marriage 127 

Dispositions,  impossible  or 
immoral  condition  attached 
to  effect  of  as  to  gifts  and 
wills 760 

Disq  ual » flcations :  Vide 
Disabilities. 

Dissol  ntion,  of  marriage 
only  arises    from    natural 

death  of  parties 185 

of  community,    when    it 

arises 1310 

of  community,  does  not 
give  rise  to  the  rights  of 

survivorship 1322 

of   partnership    when    it 

takes  place 1892-1893 

of  partnership,  when  n  o 
time  for  its  duration  is 
specified,  may  take  place  at 

will  18*5 

of  partnership,  when  time 
is  fixed  for  its  duration, 
may  take  place  upon  just 
cause  shewn 1896 


Dissolution.—  arts. 

of  partnership,  effects  of  as 

between  partners 1897-1898 

of  partnership,  effects  of  as 

regards  creditors 1899-1900 

of  sale,  latent  defects  in 
one  of  several  things  may 

be  a  cause  for 1525 

of  sale,  non-payment  of 
price  in  case  of  immove- 
ables, not  a  ground  for 1536 

of  sale,  in  case  of  stipula- 
tion of  rights  of  redemption    1537 
of  sale,  buyer  may  always 
pay  price  before  the  judg- 
ment    of     dissolution     is 

rendered 1538 

of  sale,  obligations  of  seller 

in  cases  of 1539 

of  sale,  obligations  of  buyer 

in  cases  of 1540 

of  sale,  an  action  for  dis- 
solution is  a  waiver  of  right 
to  recover  purchase  money    1541 
of  sale,  but  a  demand  of 
price  is  not  a  waiver   of 

right  of  dissolution 1542 

of  sale,  in  case  of  moveables 
right  of  dissolution  can 
only  be  exercised  whilst 
goods  are  in  possession  of 

buyer 1543 

of  sale,  and  in  case  of  in- 
solvency, within    30    days 

after  the  delivery 1543 

of  gifts :  Vide  Gifts,  revo- 
cation of 811  et  seq. 

Distance,  and  intermediate 
works  required  for  certain 
structures 532 

Distribution,  of  statutes.. .      4,  5 
property  of  debtor  is  com- 
mon pledge  of  creditors. . . .    1981 

Disturbance,  or  just  cause 
to  fear  it,  authorizes  buyer 

to  delay  payment 1535 

by  trespass  of  third  party, 
lessor  not  responsible  for. .     1616 

Ditches,   when  common  or 

presumed  so 523  et  seq. 

common,  are  kept  at  com- 
mon expense $26 
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ARTS. 

Divisibility,  when  obliga- 
tions are  divisible 1121 

effects  of  as  between  credit- 
ors and  debtors  and  their 

heirs 1122 

when  certain  heirs  must 
perform  the  obligation  as 

if  it  were  indivisible 1123 

damages  arising  from 
breach    of    an    indivisible 

obligation  are  divisible 1128 

of  admissions 1243 

Vide  Indivisibility. 

Division,  benefit  of  cannot 
be  claimed  as  against  cred- 
itor   by     any    joint    and 

several  debtor 1107 

effect  of  creditor  consenting 

to  division  of  a  debt 11 14 

or  receiving  share  of  one  of 
his  co-debtors  so  specified 

in  the  receipt 1115 

and  of  receiving  arrears  or 
interest  separately  and 
without  reserve  from  one 

of  his  co-debtors 1116 

takes  place  of  right  among 
co-debtors  of  their  joint  and 

several  obligation 1117 

effect  of  a  co-debtor  paying 
in  full  being  subrogated 
in  rights  of  original  cred- 
itor      1118 

effect  of  insolvency  of  one 

of  the  co-debtors 1119 

when  joint  and  several  ob- 
ligation is  for  the  benefit  of 
one  only  of  co-debtors,  he  is 
liable  for  the  whole  towards 
his  co-debtors 1120 

Documents :  Vide  Acts, 
Writings. 

Domain,  public :  Vide 
Crown. 

Domestics:  Fide  Servants. 

Domicile,  law  of— as  to  its 
effects    on  civil   rights    of 

persons 6 

is  established  by  six 
months  residence  for  pur- 
poses of  marriage 63 


Domicile.—  arts. 

of  a  person,  is  for  civil  pur- 
poses,  where   he   has   his 
Erincipal  establishment. . .       79 
ow  change  of  is  effected . .        80 
how  proof  of  intention  to 
effect  change  is  es tabli  shed .       81 
person  holding  temporary 
office   retains   his    former 

domicile 82 

of  married  women,  une- 
mancipated  minors  and  in- 
terdicted persons 83 

of  majors  working  continu- 
ously for  others 84 

effect    of  election    of,    in 

deeds 85 

place  of  payment  indicated 
in  a  writing  equivalent  to 
election  of 85 

Donations :  Vide  Gifts. 

Don  Mutuel,  between  con- 
sorts, abolished 1265 

Donee,  becoming  an  heir 
must  return  gifts  into  the 

mass 712 

effect  of  registration,  as  be- 
tween two  donees  of  the 
same  immoveable 2096 

Donor :  Vide  Gifts. 

Dove-Cot,  ownership  of 
pigeons  going  into  another 
person's 428 

Dowager:  Vide  Dower.  1453  etseq. 

Dower,  of  wife  and  of  child- 
ren, is  either  legal  or  con- 
ventional         1426 

legal  results  from  mere  act 
of  marriage  in  the  absence 

of  stipulation 1427, 1431 

conventional  is  that  speci- 
ally agreed  on 1428 

and  must  be  registered  1448,  2116 
lawful    to  stipulate,    wife 
and    children    may    take 

either  one  or  the  other 1429 

such    option  exercised   by 

wife  binds  the  children 1430 

lawful  to  stipulate  for  no 

dower 1431 

is  not  subject  to  formalities 

of  gifts 1432 
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Dower-  arts. 

conventional  accrues  from 
date  of  contract  of  marriage 
and  customary  from  date 

of  its  celebration  1433 

of  what  customary  dower 

consists 1434 

mobilized  immoveables  and 
certain  moveables  immobi- 
lized are  not  subject  to  . . .  1435 
customary  dower  resulting 
from  a  second  marriage 
and  any  subsequent  mar- 
riage      1436 

of  what  conventional  dower 

may  consist 1437 

conventional  dower  is  taken 
from  the  private  property 

of  husband 1440 

is  a  right  of  survivorship, 
but  may  open  otherwise...    1438 
wife  obtains  enjoyment  im- 
mediately   on  its  opening 
and  children  only  after  her 

death 1439 

wife  and  children  are  seized 
of  their  rights  without 
necessity  of  judicial  de- 
mand       1441 

is  a  real  right  and  is  gov- 
erned by  trie  law  of  the 
place  where    immoveables 

are  situated 1442 

effect  of  alienation  or 
charges  on  property  subject 

to 1443 

may  be  renounced  by  wife 

who  is  of  age 1444 

effects  of  such  renunciation.    1445 
of  children,  how  renounce- 
able 1446 

effect  of  sales  under  execu- 
tion of  immoveables  sub- 
ject to 1447 

is  subject  to  registration  1448,2116 
but  not  to  prescription  by 
purchaser  of  the  immove- 
able, so  long  as  dower  is 
not  open 1449 

-  conventional  of  wife  is  not 
incompatible  with  a  gift  of 
usufruct  by  husband 1450 


Dower.—  arts. 
when  it  consists  of  money, 
wife  has  all  rights  of  other 
creditors    of     the    succes- 
sion       1451 

and  when  of  a  certain  por- 
tion of  property  a  partition 

1     must  be  made 1452 

dowager's  rights    are  like 

other  usufructuaries    1453 

she  enjoys  them  on  taking 
oath  to  restore  the  dower 
but  if  she  re-marries  must 

give  security 1454 

effect  of  failing  to  do  so 1455 

she  must  maintain  leases 

lawfully  made 1456 

but  leases  made  by  her,  ex- 
pire with  her  tenure 1457 

she  is  liable  for  all  charges, 
ordinary  and  extraordinary.    1458 
and  for  the  lesser  repairs . .     1459 
she  takes  things  in  condi- 
tion they  are  at  opening. . .     1460 
her  obligations  when  addi- 
tions have  been  made   to 
the  thing  subject  to  dower.    1461 

how  terminated .     1462 

wife  is  deprived  of  by  rea- 
son of  adultery  or  of  deser- 
tion— when  action  must  be 

brought 1463 

also  by  the  abuse  of  her  en- 
joyment       1464 

forfeiture  or  renunciation 
of  by  wife  results  in  child- 
ren taking  theproperty 1465 

children    entitled    to,     are 
those  born  of  marriage  for 
which  it  was  constituted. .    1466 
child  assuming  quality  of 

heir  is  not  entitled  to 1467 

must  return    benefits    re- 
ceived or  take  less  dower. .    1468 
liability  for  debts  of  father.    1469 
consisting    of     money    is 

"moveable" 1470 

how  divided  amongst 
children 1471 

Dowry,  separation  from  bed 
and  board  gives  wife  right 
to  obtain  restitution  of . . . .      208 

25 
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Dowry.—  arts. 

wife  of  institute  has  no  sub- 
sidiary recourse  against  the 
property  of  substitutions 
for  securing  her 954 

Drunkards,  habitual  may  be 

interdicted 336a 

by  whom  and  how  demand 

for  interdiction  is  made —    336b 

who  are  deemed 336c 

proceedings  on  petition  for 

interdiction 336d  to  336h 

when  drunkard  maybe  con- 
fined  336i  to  3361 

how  interdiction  may  be 
removed 336n 


Drunkards. —  arts. 

wife  or  son  may  be  curator 

to 336o 

selling  liquor  to,  Vide  R.S. 
Q.  5503. 

Drunkenness,  persons  suf- 
fering from  a  temporary 
derangement  of  intellect 
arising  from,  are  unable  to 
give  a  valid  consent  in  con- 
tracts          986 

Duel,  civil  responsibility  for 
damages  caused  by 1056 

Duties  on  successions,  Vide 
note  to  art 599 


E. 


Earnest,  giving  of,  in  cases 
of  sale 1477 

Eaves,  of   roofs,  how    con- 
structed        539 

Edicts,     and       ordinances, 
copies  of,  when  authentic  .    1207 

Electment,  when  lessor  has 
right  of 1624§2 

Elected  Domicile,  by  par- 
ties to  a  deed,  effect  of 85 

Emancipation,  only  modi- 
fies condition  of  a  minor. . .      247 
every  minor  is  emancipated 

by  marriage 314 

how  an  unmarried  minor 

may  obtain 315,  316 

necessitates     appointment 

of  a  curator 317 

effects  of 319  to  322 

presumed  for  purposes  of 
trading...... 323 

Emphyteusis,  what  is o67 

duration  of 568 

effects  of  and  who  may  con- 
stitute it 369 

rights  of  lessee  as  to  alien- 
ation, &c 570 

immoveables   held    under, 

may  be  seized 571 

lessee  may  bring  possessory 

action 572 

obligations  of  lessor 573 


Emphyteusis.— 

obligations  of  lessee 574  to  578 

not  subject  to  tacit  renew- 
al       579 

how  terminated 579 

when    lessee  may    aband- 
on        580 

lessee  must  restore  in  good 

condition 581 

as  to  improvements  made 

by  lessee 582 

debtor  must  furnish  new 
title  after  29    years    from 

date  of  old  title 2249 

prescription  of  rents  in 2250 

rents  arising  from,  are  im- 
moveable         388 

Enclosed  Property,  owner 
of  may  claim  a  way  on  that 
of  his  neighbour 540 

Endorsement,  of  Bills  of 
Lading :  Vide  Affreight- 
ment         2421 

England,  laws  of,  apply  as 
to  evidence  in  commercial 
matters  when  code  is  silent     1206 
and  in  matters  relating  to 

Bills  of  Exchange 2&40 

and  in  the  investigation  of 
facts  relating  to  the  same. .     2341 
and  in  matters  before  Vice 
Admiralty  Courts 2388 
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ARTS.  I 

Enjoyment,  of  civil  rights.. 

18  et  seq.  ! 

in  ownership 406  et  seq   | 

in  usufruct .447  et  seq.  I 

in  use  and  habitation.  .487  et  seq.  , 

Erasures,  in  acts  of  civil 
status,  how  acknowledged.        46 

Error,  is  a  cause  of  nullity  , 

in  contracts 991 

in  what  cases 992  \ 

Error,  may  be  a  cause  for  ' 

annulling  marriage 148; 

of  law  not  a  cause  for  annul- 
ling transactions 1921 

of  calculation  in  trans- 
action may  be  reformed 1926  j 

he  who  receives  what  is 
not  due  to  him,  by  error,  is 

bound  to  restore  it 1047 

he  who  pays  a  debt  no 
longer  due,  by  error,  may 

recover  it  1048 

of  fact,  is  a  ground  of  revo- 
cation in  a  judicial  admis- 
sion       1245 

Errors,  rectifications  of  in 
acts  and  registers  of  civil 
status 75  et  seq. 

Escheats,    to    the    Crown, 

S rescript  ion      of  :        Vide  . 
bown 2216 

Estimate   and    Contract, 

Work  by :  Vide  Work 

1683  et  seq. 
Event,     fortuitous ;      Vide 

Fortuitous  Event. 
Eviction,  in  cases  of  succes- 
sions        748 

warranty  against  in  sale. . 

1508  et  seq, 
fear  of,  a  cause  for  delay  of 

payment 1535 

of  party  acquiring  property 
in  cases  of  sales  and  expro- 
priations, does  not  lie 1590 

In  contract  of  exchange 1598 

in  partnership  property  —     1839 
Evidence:  Vide  Prook.1243  et  seq 
Exceptions,  which  may  be 
pleaded    by    a    joint    and 
several  debtor  when  sued . .     1112 


Exceptions.—  arts. 

(in  hypothecary  action)  of 

discussion 2066 

of  warranty 2068 

of  subrogation 2070 

resulting  from  expenditure    2072 
resulting  from  a  privileged 
claim  or  prior  hypothec 2073 

Exchange,  what  is  the  con- 
tract of 1596 

effect  of  one  of  the  parties 
thei  eto  not  being  the  owner 
of  the  thing  exchanged.  1597,  1598 
rules  of  sale  applicable  to 
contract  of 1599 

Exclusion,  from  tutorship. . 

282  et  seq. 
from  successions,  can  only 
be  effected  by  an  act  clothed 
with   the  formalities  of  a 
will ;      899 

Exclusion  of  Community, 
does  not  give  wife  the  right 
to  administer  her  property    1416 
but  husband  retains  admin- 
istration       1417 

other  particulars  regarding 

1416  to  1421 

Executors,  a  testator  may 
name  one  or  more,  and  pro- 
vide for  their  replacement.      905 
who  may  and  who  may  not 

be 905  to  909 

nobody  can  be  compelled  to 
accept  office  of ;  duties  of 
are  gratuitous,  and  they  are 

not  bound  to  be  sworn 910 

who  have  accepted  office 
cannot  renounce  it  without 

judicial  authorization 911 

when  several  are  appointed 
and  some  only  accept    or 

survive  testator .* 912 

powers  and    liabilities    of 

joint  executors 913 

expenses  of  are  borne  by 

the  succession 914 

may  perform  conservatory 
acts  before  probate  of  will". 

915,  919 
testator  may  limit  obliga- 
tions of 916 
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Executors.—  arts. 

may   be    removed    by  the 

Court  for  cause 917 

are  seized  as  legal  deposit- 
aries and  seizin  lasts  for  a 
year  and  a  day  and  must 

render  one  account    918 

must  cause  an  inventory  to 

be  made 919 

powers  of  do  not  pass    to 

their  heirs 920 

testator    may  extend    the 

powers  and  seizin  of 921 

testator    may  provide    for 

replacement  of 923 

when  judge  or  Court  may 

replace  i  hem 924 

investment    of     moneys 

by 981o  et  seq. 

Vide  Adminis  tr  ator, 
Testator,  Wills. 

Exemption,  from  tutorship, 
causes  resulting  in 272  et  seq. 

Expenditures:    Vide    Im- 
provements. 

Expenses,  funeral,  privilege 

for 1994,  2002,  2009 

funeral,  a  memorial  of  must 

be  registered 2107 

of    last    illness,    privilege 

for 2003,2009 

of  last  illness,  a  memorial 

of  must  be  registered 2107 

of  tilling  and  sowing 
on  immoveables  sold 
before  harvest,  are  privi- 
leged      2010 

fruits  only  belong  to  pro- 
prietor of  soil,  subject  to 


Expenses.—  arts. 

payments  of  expenses  of 
tilling  and  sowing  done  by 

a  third  party 410 

lying  in,  are  prescribed  by 

two  years 2261  §  1 

in  the  quasi-contract  nego- 

tiorum  gestio 1046 

in  the  quasi-contract  con- 

dictio  indibiti 1052 

in  cases  of  loan 1770 

deposit 1812 

of  delivery  in  sale  are   at 

the  charge  of  seller 1495 

Experts,  make  valuation  of 
immoveables    in   cases    of 

partition  in  successions 696 

and  in  cases  of  provisional 
possession  of  property  of 
absentees 97 

Expropriation,  of  immove- 
able property  for  public 
purposes,  Vide  R.S.Q.  5754a 

et  seq.  (54  V.  c.  38) 1589 

no  one  can  be  compelled  to 
give  up  his  property  except 

in  cases  of 407 

party  acquiring  property 
for  such  purposes  cannot 
be  evicted 1590 

Extinction,  of  obligations. .     1138 

of  suretyship 1956  et  s>eq. 

of  privileges  and  hypothecs    2081 
of  mandate 1755 

Extracts,  from  civil  regis- 
ters, when  authentic 50 

from  originals  of  certain 
authentic  instruments 1216 


F. 


Factors,  who  are 1736  . 

liability  of  factors  whose 
principal  resides  abroad . . .     1738 

power  to  sell  goods 1739 

when  deemed  owners  of 
goods  for  certain  pur- 
poses       1740 

general  provisions  regard- 
ing  1736  et  seq. 


Faith  good,  is  always  pre 

sumed 2202 

good,  of  a  possessor,  when 

it  ceases 412 

good,  improvements  made 

by  a  possessor  in 417 

bad,  must  be    proved    by 

him  who  alleges  it 2202 
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Faith.—  arts. 

bad,  improvements  made 
by  a  possessor  in 417,  418 

False,  authentic  writings 
may  be  attacked  and  set 
aside  as 1211 

Family,  meaning  of  the 
term 979 

Family  Council,  who  may 

demand 250 

who  should  be  summoned 

to  attend 251  et  seq. 

Family  Papers,  and  regis- 
ters, of  what  they  make 
proof,    when    an     against 

whom 1227 

and  registers,  constitute  a 
commencement  of  proof  in 
writing  in  matters  of  le- 
gitimation       233 

and  registers,  and  in  ac- 
tions to  establish  paternity      241 

Farm  :  Vide  Lease  of  farms 
and  rural  estate 1646  et  seq. 

Farmer,  on  shares  cannot 
sublet  or  assign 1646 

Father,  authority  of :   Vide 
Paternal  Authority. 
is  responsible  for  damage 
caused  by  minor  children . .     1054 

Fear,  is  a  cause  of  nullity  in 

contracts 991 

whether  produced  by  other 
party  to  contract  or  by  any 

other  person 994 

must  be  a  reasonable  and 
present  fear  of  serious  in- 
jury         995 

may  be  fear  for  himself  or 
his  wife,  children  or  others.      996* 
more    reverential    fear   of 
ascendants  will  not  invali- 
date       997 

nor  will  fear  of  a  legal  re- 
straint, usually 998 

a  contract  to  rescue  a  kins- 
man from  peril  is  valid 999 

not  absolute  cause  of  nul- 
lity, but  gives  rise  to  right 
to  annul 1000 

Pear  of  Eviction  :  Vide 
Eviction. 1535 


ARTS. 

Fees,  of  Registrars,  Vide 
R.  S.  Q.  5689  et  seq. 

Fences,  between  properties, 
to  be  made  at  common  ex- 
pense of  proprietors 505 

and  fence  walls  separating 
properties 520 

Feudal,  rights  and  duties, 
abolition  of,  Vide  R.  S.  Q. 
5505  et  seq. 

Fidel  Commissum  :  Vide 
Substitutions 925  et  seq. 

Fiduciary  testator  may 
name  legatees  who  shall  be 
merely 860 

Filiation,  of  children  who 
are  legitimate  or  conceived, 
during  marriage. 
when  a    child    is    deemed 

legitimate 218 

when  a  father  and  heirs 
may  and  may  not  disown 

such  a  child 219  et  seq. 

when    a  child   is    deemed 

illegitimate 221,  227 

is     proved     by     acts     of 

birth 228 

or  by  uninterrupted  posses- 
sion of  status 229 

how  such  possession  is  es- 
tablished       230 

no  one  can  claim  a  status 

contrary  to 231 

proof  of  may  be  made  by 
evidence  when  there  is  a 
commencement  of  proof  in 

writing 232 

what    gives    rise    to    this 

commencement 233 

how  proof  to  the  contrary 

may  be  made 234 

action  of  child  to  establish 
his  status  as  imprescrip- 
tible       235 

when  heirs  of  such  child 
may  bring  action 236 

Final,  j  udgmen  t  (chose  jugee, 
res  judicata)  what  is  effect 
of 1241 

Fines  :  Vide  Penalties. 

Fire,  presumed  to  be  caused 
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Fire.—  arts. 

by  fault  of  lessee  as  against 

lessor 1629 

but  not  in  favor  of  neigh- 
bouring proprietor 1630 

liability  for  damages  when 
there  are  several  lessees. . .     1631 

Fire  Insurance :  Vide  In- 
surance against  Fire. 

Fish,  become  property  of 
those  into  whose  pond  they 
go 428 

Fishermen,  hiring  of  and 
recovery  of  their  wages, 
vide  R.  S.  Q.  5630  et  seq. 

Fishing,  right  of,  how  gov- 
erned        587 

Flocks,  liability  of  usufruct 
for  losses  in 478 

Foot  Koads,  along  banks  of 
navigable  rivers  are  servi- 
tudes established  by  law. .      507 

Force  Majeure,  produces  a 
"fortuitous  event" 17  §  24 

Foreigner :    Vide  Alien. 

Forfeiture,  of  property  to 
Crown   of    persons   civilly 

dead 35 

of  right  of  redemption  in 
sale 1549  et  seq. 

Fortifications,  belong  to 
the  Crown 403 

Fortresses,  gates,  Avails, 
ditches,  &c,  of,  belong  to 
Crown * 402 

Fortuitous  Event,  defini- 
tion of 17  §24 

receiver  of  a  thing  not  due 
who  is  in  bad  faith,  is  liable 

forlossby 1050 

obligation  to  deliver  ceases 
when  thing  is  destroyed  by    1200 
debtor    is    not    liable    for 
damages  for  inexecution  of 

obligation  arising  from 1072 

a   cause    of   extinguishing 

obligations  1202 

a  yearly  lessee  discharged 
from  rent  when  harvest  is 

destroyed  by 1650 

when  borrower  is  respons- 
ible for  loss  by 1767 


ARTS. 

Found :  Vide  Things 
Found 593 

Foundlings,  commissioners 
of  certain  hospitals  to  be 
tutors  to,  vide  R.  S.  Q.  5504. 

Fraud,  i*  a  cause  of  nullity 

iu  contracts 991,  993 

is  never  presumed 993 

nullity  is  not  absolute,  but 
only  gives  rise  to  action  to 

annul 1000 

of   the  avoidance   of   con- 
tracts   made   in   fraud   of 

creditors 1032  et  seq. 

effect  of  with  regard  to  sub- 
sequent creditors  1009 

suit  must  be  brought  with- 
in one  year 1040 

Vide  Third  Parties. 

Free  and  Clear,  (clause  of) 
in  marriage  covenants . .  1397,  1399 
right  of  wife  to  take  back 
free  and  clear  what  she 
brought  into  the  commun- 
ity      1400 

Freight :  Vide  Affreight- 
ment. 

Fruits,  unplucked,  are  im- 
moveables        378 

belong    to    proprietor    by 

right  of  accession 409 

subject     to     payment     of 

ploughing,  tilling,  &c 410 

are  acquired  by  possessor  in 

good  faith 411 

usufructuary  has  a  right  to 
enjoy 447,  450 

%  natural      and     industrial, 

definition  of 448 

civil,  definition  of 449 

they  are  acquired  from  day 

to  day 451 

right  of  use  of  land  entitles 
the  possessor  to  use  of 
fruits  for  himself  and  fam- 
ily         493 

of  immoveable  given  in 
pledge  are  imputed  first  in 

payment  of  interest 1967 

an  heir  excluded  for  unworr 
thiness,  must  return (512 
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ARTS.  I  ARTS. 

Funeral  Expenses :     Vide             Furniture,  what  the  word 
Expenses  Funeral.  L    comprises 806 

c 


Gaining      Contracts,      no 

right  of  action  for  recovery 

of  money  claimed  under..     1927 

exception  in  favor  of  races 

and  games 1928 

Gaining  Policies,  are  illegal    2480 

Gaol,  burial  of  persons  dying 
in  must  be  authorized:  by 
coroner  or  other  officer 69 

Gender,  masculine,  includes 
both  sexes 17  §  9 

General  Average  :  Vide 
Insurance  Marine. 

General  Partners,  in  limit- 
ed partnerships  or  partner- 
ship en  commandite 1872 

are  jointly  and  severally  re- 
sponsible       1873 

can  alone  sign  for  or  trans- 
act business  of  partnership    1874 
names  must  appear  in  cer- 
tificate of  partnership 1875, 

change    of,    dissolves     the  ! 

partnership  1879 

name  of  one  or  more  must 
be  used  in  the  partnership 

name    1880 

suits  in  relation  to  partner- 
ship may  be  brought  by  and 

against 'them 1881 

must  account  to  each  other 

and  to  the  special  partners .     1885 

Generations,  proximity  of 
relationship  is  determined 

by  the  number  of  615 

how  computed  in  the  direct 

line 617 

and  in  the  collateral  line. . .      618 

Giving  in  Payment,  is 
equivalent  to  sale 1592 

Gift,  what  is  comprised  in 
"gift  of  a  house  with  all 
that  it  contains  " 398 

Gifts,  to  be  valid  must  be 
inter  vivos  or  by  will 754 


Gifts.—  ARTS, 

in  contracts  of  marriage 
partake  of  gifts  inter  vivos 

and  of  wills 757,  781,  830 

made  to  take    effect  only 

after  death,  when  null 758 

inter  vivos,  what  are  and 

acceptance  of 755 

inter  vivos,  general  rule  re- 
garding capacity  to  make 

and  acquire  by 759 

inter  vivos,  may  be  condi- 
tional         760 

inter  vivos,  general  rule  as 

to  capacity  to  make 761 

inter    vivos,    when    made 

during  mortal  illness 762 

inter  vivos,  by  minors,  tu- 
tors,   wives,    corporations, 

etc 763 

inter  vivos,  in  case  of  sec- 
ond marriage .      764 

inter  vivos,  general  rule  as 
to  persons  capable  of  acquir- 
ing by 765 

inter    vivos,    corporations 

may  acquire  by 766 

inter  vivos,  to  tutors,  cura- 
tors and  ascendants 767 

inter  vivos,  to  concubines 

and  adulterine  children 768 

inter  vivos,  to  priests,  doc- 
tors and  advocates 769 

inter  vivos,  between  con- 
sorts prohibited 770,  1265 

inter  vivos,  as  to  what  time 
capacity  to  give  or  receive 

is  to  be  considered 771 

inter  vivos,  to  children  to 
be    born    of    an    intended 

marriage 772 

inter  vivos,  of  property  of 

auother 773 

infer  vivos,  in  onerous 
form,  in  favor  of  persons  in- 
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Gifts.—  ARTS. 

capableofreceiving,arevoid     774 
inter  vivos,  legitim  cannot 
be  claimed  by  children  in 

consequence  of 775 

inter  vivos,  form  of 776 

inter  vivos,  Form  of,  donor 
must  divest  himself  of 
ownership  of  thing  given.  777 
inter  vivos,  present  proper- 
ty only  can  be  given,  save 
in  contracts  of  marriage . . .  778 
inter  vivos,  resolutory  con- 
dition in 779] 

inter  vivos,  are  universal, 
by  general  title  or  parti- 
cular title 780 

inter  vivos,  abandonment 
of  partition  of  present  pro- 
perty is  considered  as 781 

tnter    vivos,     stipulations 

and  conditions  in  782 

inter   vivos,    revocable    at 
mere  will  of  donor,  are  void.      783 
subject  to  payment  of  debts.      784 
inter  vivos,c&uaes  of  nullity 

in 785 

inter  vivos,  proof  of  nature 

and  quantity  of 786 

inter  vivos,  Acceptance  of, 

requisite 787 

inter  vivos,  Acceptance  of, 

how  effected 788 

inter  vivos,  Acceptance  of, 

by  minors,  interdicts,  etc. .      789 

inter  vivos,  Acceptance  of, 

for  children  to  be  born 790 

inter  vivos,  Acceptance  of, 

when  must  be  effected 791 

inter  vivos,  Acceptance  of, 
relief  from   acceptance  or 

rejection 792 

inter  vivos,  Acceptance  of, 
may   take   place     without 

donee's  presence 793 

inter  vivos,  Acceptance  of, 
cannot  be  made  oy  heirs  of 

donee 794 

inter  vivos,  Effect  of,  divest 
the  donor  and  vest  the 
donee  with  the  ownership, 
without  delivery 795 


Gifts.—  ARTS. 

inter  vivos,  Effect  of,  as  to 

obligation  of  warranty 796 

inter  vivos,  Effect  of,  liabil- 
ity of  universal  or  general 
donee     for     debts     of 

donor 797  to  801 

inter  vivos,  Effect  of,  right 
of  creditors  of  donor  to  sep- 
aration of  his  property  from 

that  of  donee 802 

inter  vivos,  Effect  of,  insol- 
vency of  donor  gives  cred- 
itors right  to  demand  re- 
vocation          803 

inter  vivos,  Registration  of  \ 
takes  the  place  of  inscrip- 
tion ;    where    must     be 

made 804,  809 

inter  vivos,  Registration  of, 

effect  of 805 

inter  vivos,  Registration  of, 
compulsory,  but  neither 
donor  nor  donee  can  plead 

want  of 806 

inter  vivos,  Registration  of, 
usually  not  requisite  in 
gifts  made  in  direct  line  by 

contract  of  marriage 807 

inter  vivos,  Registration  of, 
nor  of  moveables  when  fol- 
lowed    by     delivery    and 

public  possession 808 

inter  vivos,  Registration  of, 
who  is  responsible  for  want 

of 810 

inter  vivos,  Revocation  of, 

causes  of 811 

inter  vivos,  Revocation  of, 
birth  of  children  to  donor 

not  a  cause  of 812 

inter  vivos,  Revocation  of, 

where  ingratitude  is 813 

inter  vivos,  Revocation  of, 
when  demand  of  must  be 

made 814 

inter  vivos,  Revocation  of, 
effect  of  as  to  hypothecs.   815,  816 
inter  vivos,  By  contract  of 
marriage,  partake  of  char- 
acter   of    gifts    and   wills 

757,  781,  830 
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Gifts.—  ARTS. 

inter  vivos,  By  contract  of 
marriage,  general  rale  re- 
garding          817 

inter  vivos,  By  contract  of 
marriage,  who  may  make 
and  of  what  they  may  con- 
sist    818  to  820 

inter  vivos,  By  contract  of 
marriage,  are  subject    to 

acceptance 821 

inter  vivos,  By  contract  of 
marriage,  and  to  the  mar- 
riage taking  place 822 

inter  vivos,  By  contract  of 
marriage,  cannot  be  re- 
voked, unless  so  stipulated.  823 
inter  vivos,  By  contract  of 
marriage,  may  be  madere- 
vocable   at    mere   will '  of 

donor 824 

inter  vivos,  By  contract  of 
marrigge,  to    what   debts 

may  be  made  subject  825 

inter  vivos,  By  contract  of 
marriage,  how  donee  may 
free  himself  from  liability 

to  pay  these  debts 826  to  828 

inter  vivos,  By  contract  of 
inurriage,  as  to  representa- 
tion taking  place 829 

inter  vivos,  By  contract  of 
marriage,in  contemplation 
of  death,  how  expressed. .        830 
Good  Faith,  is  always  pre- 
sumed       2202 

when    a  possessor  is  pre- 


Good  Faith.—  arts. 

sumed  to  be  in  and  when 

he  ceases  so  to  be 412 

its  effect  as  regards  im- 
provements     on     another 

person's  property 417 

of  subsequent  purchasers, 

in  prescription 2253 

Good  Morals,  conditions  in- 
consistent with,  render  ob- 
ligations void 1080 

Governor,  definition  of  the 
word 17  §  3 

Governor  General,  defini- 
tion of  the  word  17  §  3 

Governor  in  Council,  de- 
finition of  the  term  17  §4 

Grandchildren,  meaning 
of  the  word 980 

Grants,  original  are  exempt 
from  formality  of  registra- 
tion   2084  §  2 

Grass,  upon  the  beaches  of 

the  St.  Lawrence 591 

proprietor  of  lands  border- 
ing on  South  Shore  of  St. 
Lawrence  may  cut  and 
cure  :  Vide  R.  S.  Q.  5537. . . 

Grates,  repairs  to,  are 
deemed  tenant's  repairs  . . .     1035 

Greater  ltepairs,  what  con- 
stitute         469 

liability  for  in  cases  of  usu- 
fruct..       408 

Ground :  Vide  Land. 

Guardiau :  Vide  Curator, 
Sequestrator,  Tutor. 


h. 


Habitation,  rights   of   use 

and,  are  immoveable 381 

rights  of  use  and,  defined.      487 
rights  of  use  and,  is  estab- 
lished only  by  will  of  man 
and  ceases  in  same  manner 

as  usufruct 488 

rights  of  use  and,  neces- 
sitates  giving  of  security 
and  making  of  inventory . .      489 
rights  of  use  and,  must  be 


Habitation.— 

exercised  with  the  care  of  a 

prudent  administrator 490 

rights  of  use  and,  are  gov- 
erned    by     title    creating 

it 491 

riqhts  of  use  and,  how  gov- 
erned    when     title     is 

silent 492  to  494,  499 

rights  of  use  and,  extend 
to  family,  even  if  the  rights 
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Habitation.—  arts. 

were  given  to  a  person  only 

subsequently  married 495 

Tights  of  use,  and,  cannot 

be  assigned  nor  leased 497 

rights  of  use,  and,  how 
costs  of  cultivation  and 
repairs  are  borne 498 

Habitual  Drunkards:  Vide 
Drunkards  Habitual. 

Harbours,  are  dependencies 
of  Crown  domain 400 

Harvest,  loss  uf,  may  give 
rise  to  reduction  of  rent, . . . 

1650  to  1652 
tithes    carry    a     privilege 

upon 16135 

privilege  upon  for  expenses 

of  tilling,  etc 2010 

Hearths,    regulations    con- 
cerning construction  of 532  §  4 

repairs  to,  are  deemed  to  be 
tenant's  repairs  1635 

Hedges,  rules  regarding  .  .529,  530 

Heir,  definition  of  the  term .      597 
is  seized  by  law  of  succes- 
sions       607 

not  bound  to  accept  succes- 
sions        641 

may  accept  purely  and 
simply  or  under  benefit  of 

inventory 642 

who  renounces  a  succession 
deemed  never  to  have  been 

heir 652 

but  may  accept  so  long  as 
it  has  not  been  accepted:  by 

another 657 

effect  of  abstraction  or  con- 
cealment of  property  by  . . .      659 
payment  of  debts  by. .  .735  et  seq.' 
appointment  if  allowed  in 

contracts  of  marriage 830 

payments  made  to  osten- 
sible heir,  are  valid 870 

beneficiary,  how  quality  of 

is  acquired 660  et  seq. 

beneficiary,  three  months 
delay  allowed  to  make  in- 
ventory  : 664 

beneficiary,  but  may  sell 
perishable  articles 665 


683 
1806 


Heir.—  ARTS. 

beneficiary,  position  during 

this  delay 666 

beneficiary,  may  demand  a 

still  longer  delav 667 

beneficially,  ana  even  after 
these  delays  may  make  an 
inventory  and  become  bene- 
ficiary        669 

beneficiary,  is  forfeited  by 

concealment 670 

beneficiary,  effect  of  benefit 

of  inventory 671 

beneficiary,  obi  igations  and 

administration  of 672  to  676 

beneficiary,  renunciation  of 

quality  of 677,  678 

beneficiary,  obligations  to- 

wards-creditors 679,  680 

beneficiary,  account  to  be 

rendered  by 081,  682 

beneficiary,  is  not  excluded 
by  one  who  offers  to  accept 
unconditionally 

Heirs,  of  depositary,  liability 

of 

of   widow  in    community, 

delays  accorded  to 1349,  1353 

effect  of  some  accepting 
and  some  renouncing  com- 
munity,       1362 

Herd,  usufruct's  liability  for 

loss  of 

lease  of  cattle  on  shares.. .  . 

Highways,  roads  and  public 
ways  form  part  of  Crown 

domain 

disposal  of  things  found  on 
public  

Hire:      Vide    Lease     and 
Hire. 

Holder,  of  real  estate  may 
be  sued  hypothecarily.    2056,2058 
and  condemned  to  surren- 
der it  or  pay  the  hypothec 

upon  it 2061 

may  call  in  his  vendor  or 

warrantor 2062 

by  dilatory  exception 2063 

and  set  up  all  grounds  of 

defence 2064 

and   when    not  personally 


478 
1698 


400 

593 
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Holder,—  arts 
liable  may  plead  the  excep- 
tion of  discussion 2066 

the  exception  of  warranty.     2068 
the    exception    of     subro- 
gation     2070 

the     exception     resulting 

from  expenditures 2072 

and  the  exception  resulting 
from  a  privileged  claim  or 

a  prior  hypothec 2073 

cannot  deteriorate  property    2054 
effect  of  alienation  by.  after 
hypothecary     action     is 

brought 2074 

may  surrender  the  immove- 
able before  judgment. .   .    .     2075 
may  be  condemned  person- 
ally  to   pay   rents,   issues 
and  profits  since  service  of 

process 2076 

effect  of  surrender  by,  on 
servitudes  or  real  rights . . .    2078 
effect     of      surrender    on 
ownership  of  property 2079 

Holidays,  what  are 17  §  14 

Homologation,  of  proceed- 
ings by  family  council  held 
for  appointment  of  a  tutor.      262 

in  cases  of  interdiction. 329 

in  cases  of  curatorship 339 

Hospitals,  regulations  con- 
ct  rning  burials  in 68 

Hotel  Keepers :  Vide  Inn 
Keepers. 

House,  an  nn  emancipated 
minor  cannot  leave  his 
father's  house  without  his 

permission 244 

with  all  it  contains,  what 
is  comprised  in  the  gift  or 

sale  of 398 

boarding :  Vide  Boardino 
House. 

Hunting,  laws  governing. . .      587 

Husband,  must  be  curator 
to  his  interdicted  wife. . . . .      342 
administers   all   his   wife's 

private  property,  etc 1298 

leases  made  of  wife's  pro- 
perty by  husband  cannot 
exceed  nine  years 1299 


Husband.—  arts. 

privilege    for     obligations 
contracted    for    the    indi- 
vidual affairs  of  his  wife. . .     1302 
responsibility    of     for    re-    r 
placement  of    proceeds  of 
sale  of  wife's  property. ....     1319 
insurance  on  life  of,  Vide 

K.  S.  Q.  5580  et  seq 1265 

Vide  Consorts,  Commun- 
ity, Wife. 

Hypothec,  effect  of    parti- 
tions on 731 

on  lands  expropriated  for 
purposes  of   public  utility 

are  extinguished 1590 

definition  of  the  word 2016 

is  indivisible  and  extends 

over  improvements 2017 

how  created : .    2018 

is  either  legal,  judicial  or 

conventional 2619 

meaning  of  these  terms. . . .    3020 
when  it  can  subset  upon  an 
undivided  portion  of  an  im- 
moveable       2021 

moveables  are  not  subject 

to 2022 

cannot  be  acquired  upon 
insolvent's  property  or  that 
of  traders  within  30  days 
previous  to  their  bank- 
ruptcy      2023 

Legal,  definition  of 2020 

"      what  property  affect- 
ed by.... 2025 

Legal,  necessity  for  regis- 
tration      2026 

Legal,  special  provisions 
regarding  those  created  be- 
fore 31  December  1841  and 
1st  September  1860  . .  .  .2027,  2028 
Legal,  of  maried  women, 
for    claims    against    their 

husbands 2029 

Legal*  of  minors  and  inter- 
dicts   against    tutors   and 

enrators 2030,  2031 

Legal,  only  affects  immove- 
ables specified    in    act    of 
tutorship  and  curatorship.    2120 
Legal,  oT  the  "Crown 2082 
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Hypothec—  arts. 
Legal,  necessity  for  regis- 
tration of  2121 

Legal,  of  Mutual  Insurance 

Companies 2033 

Judicial,  definition  of 2020 

"         from  what  it  re- 
sults, carries  interest  and 

costs 2034 

Judicial,  special  provisions 
regarding  those  acquired 
before  the 31  December  1841, 
and  between  that  date  and 
the  1st  September  186U.20a5,  2036 
Conventional,  definition  of  2020 
"  by     whom 

can  be  granted 2037 

Conventional,  in  cases  of 

qualified  ownership 2038 

Conventional,  how  created 
on  property  of  minors  and 

interdicts 2039 

Conventional,   must  be  in 

authentic  form 2040 

Conventional,  save  on  lands 
held  in  free  and  common 
soccage  and  in  certain  spe- 
cified counties 2041 

Conventional,  must  special- 
ly describe  the  immoveable    2042 
Conventional,    upon     pro- 
perty to  which  debtor  has 

an  insufficient  title 2043 

Conventional,  must  be  for 

a  sum  certain 2044 

Conventional,     may     be 
granted  for  any  obligation .     2046 
Conventional,  created    by 
will  are  governed  by  same 
rules  as 2045 


1  Hypothec—  ARTS. 
Hanking  of,  acccording  to 
date  or  order  of  regisl  ration    2047 
Ranking  of,  when  prefer- 
ence is  ceded 2048 

Ranking  of,    when    upon 
more  than  one  immoveable    2049 
Ranking  of,  cred itors  of  the 

vendor 2050 

Ranking  of,  creditors 
whose  claims  are  suspend- 
ed       2051 

Ranking  of,  persons  sub- 
rogated in  right  of  creditor    2052 
Effects  of,  debtor  still  en- 
joys the  property 2053 

Effects  of,  but  cannot  de- 
teriorate it 2054 

Effects  of,  effect  of  so  doing    2055 

"  creditors      can 

follow  it  into  whatever 
hands  it  passes  and  cause 

it  to  be  judicially  sold 2056 

Effects    of,    creditors    can 
take  hypothecary  action. . .     2057 
Effects  of,  and    action    to 
interrupt  prescription  2057 
.    2224,2230 

Hypothecs,  Effects  of, 
attaching  to  ancient  debt 
do  not  continue  when  there 
has  been  novation  thereof .  1176 
Effects  of,  nor,  when  nova- 
tion has  been  effected,  can 
they  be  transferred  to  pro-  ^ 
perty  of  the  new  debtor  ....    1177 

Hypothecary  Action :  Vide 
Action  Hypothecary. 

Hypothecation,  of  vessels : 
Vide  Merchant  Shipping    2374 


i 


Illegitimate,  children :  Vide 
Child. 

Imbecility,  habitual,    is    a 
cause  of  interdiction 325 

Immoveables,  laws  govern- 
ing   6 

what  things  are  by  their 
nature 376 


Immoveables . — 
when  windmills  and  water- 
mills  are 377 

crops  and  trees  uncut  and 

fruits  unplucked  are 378 

moveables  placed  for  a  per- 
manency on  real  property 
by  the  proprietor  are 379 
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Immoveables.  arts 
when  such  things  are 
deemed  permanently  placed  380 
rights  or  emphyteusis,  use 
and  habitation  and  servi- 
tudes and  actions  pertain- 
ing to  same  are 381 

certain  moveables  of  which 
the  laws  ordain  or  author- 
ize the  realization  are 382 

things  temporarily  separat- 
ed from  a  building,  wall  or 

fence  do  not  cease  to  be 386 

rents  re-ulting    from   em- 
phyteusis or  under  seizure      388 
not  effected  by  registration 

made  after  seizure 2091 

belonging  to  a  minor,  alien- 
ation or  hypothecation  of. .      297 
and  as  to  those  belonging 

to  emancipated  minors 322 

belonging  to  a  wife,  hus- 
band cannot  dispose  of 1298 

Vide  Community 1 272 

Impediments  to  Marriage, 

in  the  direct  line 124 

in  the  collateral  line. 125 

between  uncle  and  niece, 

etc 126 

miscellaneous  127 

Implements,  lessee    bound 
to  furnish  farm  with 1647 

Impossibility,  of  condition 

in  gifts  inter  vivos 760 

of  doing  a  thing  imposed 
as  a  condition  in  obliga- 
tions      1080 

of  performing  an  obligation, 

extinguishes  it 1200 

but  debtor  must  assign 
such  rights  of  indemnity  as 
he    may    possess    to     his 

creditor 1201 

effect  of  a  partial  perform- 
ance of 1202 

Impotency,   when  a  cause 
of  nullity  in  marriage  . 117 

Imprescriptible    Ihings  : 
Vide  Prescription. 

Imprisonment,     executors 
are  not  liable  to  coercive. . .      910 
trustees  are  not  liable  to. . .    981  n 


Imprisonment.—  arts. 

when  wife  may  bind  her- 
self to  release  her  husband 

from 1297 

liability  to  or  surety  does 

not  pass  to  his  heirs 1937 

Improbation,  of  authentic 
writings 1211 

Improvements,  on  property 

of  another 417  et  seq. 

right  to  compensation  for 

in  hypothecary  actions 2072 

hypothec  extends  over  all 

subsequent 2017 

claims  of  usufructuary  for.      462 

claims  of  lessee  for 1640 

as  between  consorts 1304 

in  emphyteusis 582 

Imprudence,  liability  for 
damages  resulting  from. . .     1053 

Imputation,  of  payments,  a 
debtor  has  right  to  make. .     1158 
of  payments,  but    cannot 
insist  that  it  be  made  on 
interest  in    preference    to 

capital 1159 

of  payments,  when  receipt 
made  by  creditor  has  been 
accepted  by  debtor,  imputa- 
tions therein  indicated  are 

final 1160 

°f  payments,  how  made 
when  no  special  imputation 

has  been  elected 1161 

of  payments,  in  partner- 
ship  1843,1844 

of  payments,  of  fruits  of 
immoveable  given  in  pledge    1967 

Incapacity,  as  regards  tu- 
torship   282  et  seq. 

Vide  Capacity  and  Dis- 
abilities. 

Incestuous  Children,  gifts 
to  are  limited  to  mainten- 
ance        768 

Incompetent  Court,  de- 
mand brought  before,  does 
not  interrupt  prescription .     2225 

Incorporation,  of  joint 
stock  companies 1889  et  seq. 

Incorporeal  Rights  :  Vide 
Rights  Incorporeal. 
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ARTS. 

Increase,  of  animals  are 
natural  fruits 448 

Indemnity,  a  condition  pre- 
cedent to  surrender  of  pro- 
perty for  purposes  of  public 

utility 407 

Vide  Compensation. 

Indeterminate,  object; 
effect  of  obligation  con- 
cerning       1060 

Index,  to  i m moveables,  kept 

by  registrars 2161 

Governor  may  alter  form  of    2164 
regulations  concerning 2171 

indication,  of  payment,  sim- 
ple, does  not  effect  nova- 
tion     1174 

Indigent,     relatives,     obli 

fation  to  support  certain  : 
ride  Maintenance.  .,166  et  seq. 

Indivisibility,  of  oblig 
at  ions ;  Vide  Obligations 

1124  et  seq. 
of  judicial  or  extrajudicial 

admissions 1243 

pledge  is  indivisible, 
although  the  debt  be  divis- 
ible     1976 

Vide  Divisibility. 

Indorsement,  Bottomry 
Bonds  are  negotiable  by. ..     2612 

Inebriety :  Vide  Drunken- 
ness. 

Inexecution,  of  obligations, 
when  a  cause  for  damages . 

1065,  1066 

Infants,  who  are  not  viable 
when  born,  do  not  inherit.      608 

Inferences :  Vide  Presump- 
tions. 

Influence,  undue,  in  gifts. .      769 
in  wills 839 

Ingratitude,    of    donee,    a 
cause  for  revocation  of  gifts      811 
when    donee     is     deemed 
guilty  of 813 

Inhabitant,  of  Lower  Can- 
ada, definition  of  term 17  §  21 

even  when  absent  is  gov- 
erned by  its  laws 6 

may  be  sued  In  its  courts 


Inhabitant.—  arts. 

for  obligations    contracted 
abroad 27 

Inheritance,  what  is  com- 
prised in  term 599 

Injuries,  bodily,  prescrip- 
tion of:  Vide  Prescrip- 
tion  2262§2 

bodily,  sustained  by  reason 

of  railway 2261 

Injury,  to  property :  Vide 
Dete  rior  ation. 

Inn  Keepers,  are  respon- 
sible as  depositaries 1814 

when  responsible  for  thefts    1815 
lien  of  for  board  and  lodg- 
ing   1816a 

as  to  right  to  recover  price 

of  liquors  sold  by    1481 

Insane    Persons,   right   to 

oppose  marriage  of 141 

opposant  bound    to  apply 

for  interdiction  of 142 

interdiction  of 325  et  seq. 

powers  of  curator  over. . . , .  343 
liability  of  curator  foractsof  1054 
cannot  contract,  alienate  or 

acquire 759 

but  may  receive  by  will 837 

'Inscription  e  n  fa  a  x, 
against  authentic  acts 1211 

Inscription  of  gifts  in  pro- 
thono  tary's  office ,  abolished      809 

Insolvency,       bankruptcy, 

meaning  of  term 17  §  23 

bankruptcy,  effect  of  in  case 
of  joint  and  several  oblig- 
ations   1118,  1119 

brnkruptcy,  of  debtor  pre- 
vents his  claiming  benefit 
of  delay 1092 

Insolvent  Traders,  unpaid 
vendors  privilege  on  things 

sold 1998 

hypothecs  granted  by 2023 

Inspector  of  Registry  Offi- 
ces, Vide  R.  S.  Q.  5697  et  seq. 

Insurance,  definition  of 2468 

consideration  for,  is  called 

premium,  etc 2460 

when  a  commercial  con- 
tract and  when  not 2470 
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Insurance.—  arts. 

mutual,  is  not  commercial.    2471 

who  may  effect 2472 

what  may  be  the  object  of    2473 
when  a  person  is  deemed  to 
have  an  insurable  interest.    2474 
when  this    interest    must 

exist 2475 

may  be  made  against   all 

losses 2476 

right  to  effect  re-insurance    2477 
insured  must  give  notice  of 

loss 2478 

three  principal  kinds  of 2470 

is  usually  witnessed  by  a 

policy 2480 

wager  or  gaming  policies 

are  illegal 2480 

acceptance   of    application 

constitutes 2481 

when  policies  of,  are  trans- 
ferred     2482 

transfer  of  thing  insured 
does  not  transfer  the  pol- 
icy     2483 

representation  and  con- 
cealment, effect  of 2485  to  2489 

warranties,     express     and 

implied,  effect  of 2498  to  2491 

Marine,  contents  of  policy 

of 2492 

Marine,  on  what  may  be 

made  2493 

Marine,  on  what  voyages .    2494 
"  risks      usually 

covered  by 2495 

Marine,     commencement 

of  risk 2496,2598 

Marine,   policies  of,  how 

construed  2497 

Marine,  when  made  after 

loss  or  arrival 2498 

Marine,  obligation  of  in- 
sured     2499 

Marine,   premium,  when 

S.yable 2500 
arine,  when  premium  is 

not  due 2501 

Marine,  when  proportional 
part,  of  may  be  recovered  . .    2502 
Marine,       representation 
and  concealment 2503 


Insurance.  arts. 
Marine,  warmnties,  gen- 
eral rules 2504 

Marine,     warranties,    of 
seaworthiness  requisite. . ..    2505 
Marine,  warranties    and 
that  ship  is  properly  docu- 
mented       2506 

Marine,  obligations  of  in- 
surer, to  pay  losses 2507 

Marine,  effect  of  deviation    2508 
Marine,     not    liable    for 
losses  caused  by  intrinsic 

defects  in  thing,  etc 2509 

Marine,  nor  for  barratry . .    2510 
"         definition    of    the 

word  barratry 2511 

Marine,    nor    for     petty 

averages,  etc 2512 

Marine,  but  is  sometimes 

for  particular  average 2513 

Marine,  may  annul  policy 
for  fraud  or  over-valuation 

2514,  2515 
Marine,  rules  concerning 
several  insurances  against 

the  same  risk 2516  to  2519 

Marine,  when  insurance 
is  made  separately  on  differ- 
ent ships,  effect  of 2520 

Marine,  Losses,  are  either 

total  or  partial 2521 

Marine,  Losses,  total  are 
either  absolute  or  con- 
structive      2522 

Marine,  Losses,  what  are 

partial  losses 2523 

Marine,  Losses,  in  cases  of 

collision 2524  to  2526 

Marine,  Losses,  what  are 
particular  average  losses. . .    2527 
Marine.  Losses  by  salvage    2528 

"  "       in  cases  of 

forced  transhipment.  .2530  to  2532 
MARiNE,£o££i#,under  open 

policies,  value  oi  ship 2533 

Marine,  Losses,  value  of 

goods 2534 

Marine,  Losses,  how  par- 
tial losses  are  estimated . . .     2&35 
Marine,  Losses,  claim  for, 
how  made 2536 
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Insurance.—  arts. 

Marine,  Losses,  insured 
must  try  to  save  insured 

effects 2537 

Marine,  Abandonment, 
condition  precedent  to 
claim  for    total    loss    and 

when  it  may  be  made 2538 

Marine,  cannot  be  partial 

or  conditional 2530 

Marine,  in  case  of  things 

insured  separately 2540 

Marine,   when    must    be 

made 2541 

Marine,  waiver  of  right  to 

make 2542 

Marine,  how  made 2543 

"  notice    must    be 

explicit 2544 

Marine,  of  ship  stranded, 

when  not  permissible 2545 

Marine,  of  ship  when  pre- 
sumed to  be  lost 2546 

Marine,    effect     of     and 

acceptance  of 2547 

Marine,  to  whom  freight 

earned  belongs 2548 

Marine,  when  completed 

cannot  be  revoked 2549 

Marine,  effect  of  insurer 

refusing  to  accept 2550 

Marine,  Average   contri- 
butions, rules  governing. ..     2551 
Marine,  general  or  gross 

average  losses    2552 

Marine,  when  lenders  on 
bottomry  loans  contribute 

to 2610 

Marine,  jettison,  when  a 

cause  for 2553 

Marine,  what  first  should 

be  jettisoned 2554 

Marine,  what   goods    do 

not  contribute  to 2555 

Marine,  what  goods    are 
not  paid  for  if  jettisoned. . .     2556 
Marine,  deck  loads  jetti- 
soned not  paid  for 2557 

Marine,  Average  contri- 
butions, rules  for  esti- 
mating proportion  of  con- 
tribution   .2558,  2559 


Insurance.—  arts. 

Marine,  contribution  not 
made  for  particular  average 

losses 2560 

Marine,  when    ship    not 

saved  by  jettison 2561 

Marine,  and  if  afterwards 

lost 2562 

Marine,  further  regu- 
lations   2563  to  2567 

Fire,  general  rules  con- 
cerning       2568 

Fire,  contents  of  policy  of.     2560 

"      representations     not 

contained  in 2570 

Fire,  interest  requisite  to 

effect 2571 

Fire,   implied    warranties 

in 2572 

Fire,  on  defects  indeter- 
minately      2573 

Fire,  effect  of  alteration  in 

use  of  premises 2574 

Fire,  sum  insured,  no  proof 

of  value  of  goods 2575 

Fire,  effect  of  transfer  of 

interest  in  the  object  of 2576 

Fire,  in  case  of  undivided 

property 2577 

Fire,  liability  of  insurer  . . 

2578,  2S79 

"     extends  to  immediate 
consequences  of  the  fire ....     2580 
Fire,  but  not  to  damages 
caused  by  excessive  heat  of 

stove,  etc ■. 2581 

Fire,    is    not    entitled  to 

deduction  or  average 2582 

Fire,  effect  of  granting 
delay  for  renewal  of  pre- 
mium, on  loss  occurring  in 

Interval 2583 

Fire,  insurer  has  right  to 
be  subrogated,  on  payment 
of  loss,  in   rights   of  the 

assured. 2584 

Life,  general  rules  govern- 
ing   2585,2586 

Life,  contents  of  policy ....    2587 

"  declarations  regard* 
ing  health  and  habits,  effect 
of..;... 2588 


INDEX   tO   CIVIL   CODE. 


401 


Insurance.—  arts. 

Life,  when  amount  insured 

may  be  made  payable 2589 

Life,  what  constitutes  an 

insurable  interest 2590 

Life,  policy  of  may  pass  by 

will  or  succession 2591 

Life,  measure  of  interest, 
when    policy    effected    by 

creditors 2592 

Life,  death  by  suicide,duel- 
ling  or  hands   of  justice, 

voids  policy 2593 

Life,  By  husbands,  in 
favour  of  wife  and  children 
Vide  R.  S.  Q.  5580  et  seq. . .     1265 

Insurance,  Mutual  :   Vide 
Mutual  Insurance. 

Intention,  of  parties  in  deeds 
how  determined 1013 

Interdiction,  imbecility,  in- 
sanity or  madness,  causes 

for 325 

prodigality  a  cause  for 326 

who  has  right  to  demand. .      327 
before  what  court  must  be 

made 328 

family   council     must     be 

called 329 

defendant  must  be  inter- 
rogated, etc 330 

if  demand  rejected,  a  judi- 
cial adviser  may  be  ap- 
pointed          331 

power  to  appeal  from  or  re- 
vise judgment 332 

sentence  must  be  inscribed.      333 
takes  effect   from  day    of 

judgment 334 

acts  subsequent  to  are  null, 

conditionally 334,  986 

and  those  anterior  may  or 

may  not  be  null 335,  986 

causes  for  cessation  of 336 

privilege  of  interdicts  in 
immoveables  of  their  cura- 
tors      2030 

such  immoveables  must  be 
described  in  act  of  curator- 
ship 2120 

of  habitual  drunkards 
may 336a 


Interdiction. —  arts. 

how  demand  is  made    and 

before  whom 3366 

who  is  deemed  an  habitual 

drundard 336c 

petition  for,  how  served. . .    336a* 
family  council  requisite  for.    336e 
person   proceeded    against 
may   examine     witnesses, 

etc 336/ 

proof  is  taken  either  orally 

or  in  writing 3S6g 

decision  of  judge  is    final 

and  without  appeal .    336ft, 

judgment  may  order  con- 
finement of  interdict  in  an 

establishment 336i 

or  order  for  confinement 
may  be  obtained  after- 
wards      336j 

what  particulars  judgment 
ordering  confinement  must 

contain 336A: 

how  such  order  may  be  sus- 
pended      336Z 

rejected  demand  for,  can- 
not be  renewed  for  three 

months 336m 

one  year's  sobriety,  entitles 

interdict  to  be  relieved 336ji 

wife  or  son  of  interdict  may 

be  appointed  curator 336o 

proceedings  aresummarv.    336p 
name  of  interdict  must  be 

inscribed  on  roll 336g 

of  persons  addicted  to  use 

of  narcotics  336r 

formalities  to  be  observed .    336s 

Interest,  existing  and  actual 
requisite  to  bring  an  action 

to  annul  marriage 155 

upon  balance  due  by  tutor 

or  by  minor  to  tutor 313 

is  comprised  in  term  "  civil 

fruits" 449 

damages  for  non-payment 
of  money  consists  of  inter- 
est only 1077 

bears    interest    in    certain 

cases 1078 

demand  of  against  one  of 
joint   and  several  debtors 

26 
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Interest.—  arts. 

causes     interest     to    run 

against  all 1111 

when  buyer  is  obliged  to 

pay 1534 

oetween  consorts 1360,    1366 

rate  of,  upon  loans  by  cor- 
porations and  others 1785 

acquittance     of    principal 
debt  is  a  presumption    of 

payment  of  interest 1786 

when  mandatory  is  bound 

to  pay 1714 

when  mandator  is  bound  to 

pay 1724 

when  partner  is  bound   to 

pay 1840 

fruits  of  immoveable,  given 
in  pledge,  are  first  imputed 

in  payment  of 1967 

on  dent  given  in  pledge 1974 

registration  of   a  deed  se- 
cures five  years 2122 

what  arrears   of   are   pre- 
served by  registration 212C 

amount  of  must  be  speci- 
fied in  registration 2146 

prescription  of 2250 

Intermeddling,  by  heir  in 

Eroperty  of  successions 659 
y   wife  with  property  of 
community 1330,    1348 

Interments:  Vide  Burials. 

Interposed,    persons,    gifts 
nominally  in  favor  of 774 

Interpretation,  of  laws...  12,  13 
of  certain    terms,   expres- 
sions and  enactments 17 

of  wills 872 

of  contracts,  when  meaning 

of  parties  doubtful 1013 

when  a  clause  is  susceptible 

of  two  meanings 1014,   1015 

when  doubtful,    according 

to  usage 1016 

customary  clauses  in,  are 

supplied 1017 

all  clauses  interpreted  one 

with  another 1018 

in  doubt  interpreted  against 

stipulator 1019 

however  general  terms  may 


Interpretation.—  arts. 
be,    they   extend    only    to 
things    intended   by    par- 
ties      1020 

effect  of  special  provision 

for  a  particular  case 1021 

Interrogatories,  to  Defend- 
ant in  application  for  inter- 
diction        330 

Interruption,  of  prescrip- 
tion   is   either   natural  or 

civil 2222 

when  natural  takes  place. .     2223 
civil  is  effected  by  judicial 

demand 2224 

demand  before  incompetent 

Court  does  not  effect 2225 

nor  if  service  be  null,  or 
Plaintiff  abandon  his  suits 

or  is  perempted v  . .     2226 

renunciation  and  acknow- 
ledgment effect 2227 

as  regards    principal    and 

surety 2228 

as  regards  co-debtors,  sure- 
ties and  third  parties. . .  2229 
as  regards  joint  and  several 

creditors 2230 

as  regards  heir  when  ob- 
ligation is  divisible  and  in- 
divisible respectively 2230 

as  regards  joint  and  several 

debtors 2231 

hypothecary  creditor  can 
bring  action  to  effect 2057 

Intervention,  by  creditors 
in  actions  for  separation  of 

property 1316 

of  previous  grantor  in  hypo- 
thecary actions * 2062 

Interversion,  of  titles,  effect 
of  in  regard  to  prescript  ion.    2205 
effect  of  as  to  ranking  of 
hypothecs 2047 

Inventory,  of  property  of 
absentees:  Vide  Ab- 
sentees       90  et  seq. 

in  community  :  Vide  Com- 
munity    1323  et  seq. 

in  successions  :  Vide  Suc- 
cessions  660  et  seq. 

of  tutors  :  FideTuTORS.292et  seq. 
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ARTS. 

Investment,  of  moneys  be- 
longing to  minors 294  et  seq. 

of  proceeds  of  property  be- 
longing to  one  of  the  con- 
sorts exclusively 1303  et  seq. 

responsibility  of    husband 

who  fails  to  make 1319 

of  money  belonging  to 
other  persons 981©  to  981r 


ARTS* 

Irrevocable,  gifts  made  in 
contracts  of  marriage  are. .      823 

Islands,  formed  in  beds  of 
navigable    or    floatable 

streams 424 

and  in  those  not  navigable 

or  floatable 425 

formed  by  a  river  or  stream 
taking  a  new  course 426 


Jettison,  when  master  may 

resort  to 2402 

loss  by,  is  a  general  average 

loss  2552 

when  a  contribution  arises 

from 2553 

what  must  first  be  the  sub- 
ject of 2554 

Vide  Insurance,  Marine. 

Joint    Requests,    of   com- 
munity,   what    constitute 

1273et  seq. 

Jo  nt    and  several  Inter- 
est, among    creditors,   its 

effect 1100 

debtor  may  pay  any  one  of, 
but  release  granted  by  one, 

affects  only  his  share 1101 

interruption  of  prescription, 
effects  of  as  between.   .1102,  2230 

Joint  and  several  Liabil- 
ity, of  trustees 981?n 

when  arises  between  debt- 
ors  1103,1104 

never  presumed 1105 

arises  from  common  offen- 
ces      1106 

creditor  may  apply  to  any 
one  of  debtors  for  payment    1107 
legal  proceedings  against . .     1108 
responsibility  for  perishing 

of  thing  due 1109 

rules  concerning  interrup- 
tion of  prescription 1110,  2231 

effect  oi  demand  of  interest 

against  one  of  debtors 1111 

what     exceptions     debtor 
may  plead  when  sued 1112 


Joint  and  several  Iiiab'y.— arts. 

effect  of  one  of  the  debtors 
becoming  heir  of  creditor. .     1113 
effect  of  creditor  consenting 

to  division  of  debt 1114 

or  receiving  separate  share 

of  one  of  co-debtors 1115 

or  share  of  arrears  or  in- 
terest      1116 

is  divided  of  right,  between 
the  co  debtors  themselves  .     1117 
a  co-debtor  paying  in  full 
may  recover  from  his  co- 
debtors  1118 

effect  of  insolvency  of  one 

of 1118,1119 

effect  of  creditor  renounc- 
ing his  joint  and   several 

action 1119,  1178 

result  of  matter  having 
originally    concerned     but 

one  of  the  co-debtors .     1120 

stipulation  of,  does  not 
render  an  obligation  indi- 
visible      1125 

surrender  of  original  title 
to  one  of  debtors,  avails  his 

co-debtors 1183 

effect  of  express  release  to 

one  debtor 1184 

of  joint  mandataries 1712 

of  joint  mandators 1726 

amongst  borrowers  in  loan 

for  use 1772 

Joint  Stock  Companies  : 
Vide  Corporations  and 
Partnership,  Joint 
Stock. 
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ARTS. 

Journeymen,  privilege  of. .    2006 

Judges,  cannot  refuse  to  ad- 
judicate because  of  silence 

or  obscurity  of  law 11 

cannot  buy  certain  litigious 
rights 1485 

Judgments,  judicial  hypo- 
thec results  from,  subject 

to  registration 2034 

upon  what  property 2035,  2036 

onlv  from  date  of  regis- 
tration       2121 

Judicial  Adviser,  may  be 
given    when    demand    for 

interdiction  is  rejected 331 

given  to  those  of  weak  in- 
tellect or  inclined  to  pro- 
digality..       349 


Judicial  Adviser. —  arts. 

formalities  for  appointment 

of 350 

powers  of  and  how  removed     351 

Judicial  Demand,  inter- 
rupts prescription 2224 

wife  and  children  are  seized 
of  their  dower  without  the 
necessity  of 1441 

Judicial  Sale,  privileges 
and  hypothecs  become  ex- 
tinct by 2081  §6 

Jurisdiction.  demand 
brought  before  a  Court  of 
incompetent,  does  not  in- 
terrupt prescription 2225 

Juror,  an  alien  cannot  serve 
as 26 


K. 


Keeping :  Vide  Preserv- 
ation. 

Kind,  in  alienation  for  rent, 
the  rent  may  be  paid  in 1594 


Kind.— 

stipulation  regarding  regis- 
tration of , 


2044 


L. 


Latent  Defects,   in    sale  :     • 
Vide  Warranty.  .  .  .1522  et  seq. 

Lakes,  alluvion  on  border  of 
lakes  which  are  private 
property '. 422 

Lands,  reclaimed  from  the 
sea  are  dependencies  of  the 

Crown  domain 400,  421 

military,  belong  to  Crown..      403 
ownership  of,  carries  with 
it  ownership    of    what    is 

above  and  below  it 414 

regulations         concerning 
ownership  of  buildings  and 
plantations  on  land.  .  .415  et  seq. 
left  dry  by  running  water 

withdrawing 421 

carried  away  by  a  sudden 
force 423 

Languages,  differences  be- 
tween English  and  French 
texts  of  code 2615 


Lawful  Consideration,  ne- 
cessary in  contracts 984,  989 

when  not  lawful 990 

Laws,  imperial,  when  deem- 
ed promulgated . .  1 

provincial,    when    deemed 

promulgated 2 

provincial,    effect   of    dis- 
allowance and  within  what 

time  may  be  made "3 

provincial,    printing     and 

distribution  of 4 

provincial,  persons  entitled 

to  3uch  distribution 5 

of  Lower    Canada  govern 
immoveable  proper i  y  there- 
in and  persons  being  therein  6 
of  the  domicile  of  owner 

govern  moveables 6 

regulating  forms  of  acts 
and  deeds  passed  out  of 
Lower  Canada 7 
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Laws.—  ARTS, 

such  deeds  are  construed 
according  to  law  of  the 
county  where    they    were 

passed 8 

when  they  affect  rights  and 

prerogatives  of  Crown 9 

of  public  order  and  good 
morals  cannot  be  validly 
contravened     by      private 

agreement .  r.        13 

prohibitive  impute  nullity.        14 
"shall"  is  imperative  and 

44  may  "  permissive 15 

penalties  for  contravention 

of,  how  recovered 16 

of  England:  Vide  England 
laws  o/. 

Lease  and  Hire,  is  either  of 
things  or    work    or    both 

combined 1600 

of  things,  defined 1001 

of  work,  denned 1602 

Of  things,  what    corporal 

things  may  be  hired 1605 

Of  things,  what  incorporeal 

things  may  be  hired 1606 

Of  things,  termination  of 

1655  et  seq. 
"  Vide      Lease, 

Lessor,  Lessee,  Repairs 
and  Privilege. 
Of   work:    Vide     Work, 
Lease   and   Hire   of    and 
Carriers. 

Lease,  emancipated  minor 
can  only   grant    for    nine 

years 319 

husband  alone  cannot  grant 
lease  of  wife's  property  for 

more  than  nine  years 1299 

right  of    usufructuary    to 

grant 457 

of  houses,  farms  and  rural 
estates,  rules  governing. . .     1607 
persons  holding  by  suffer- 
ance    of    owner,    deemed 

tenants 1608 

tacit    renewal     of,     when 

arises 1609 

when  notice  given  to  lessee, 
tacit  renewal  does  not  arise    1610 


Lease  and  Hire. —  arts. 

surety  given  for,  does  not 
extend  to  tacit  renewal  —    1611 
registration     of     required 
when  for  more  than    one 

year 2127,2128 

Of  farms  a  nd  rural  estates, 
on    shares,  lessee    cannot 

sublet  or  assign . .     1646 

Of  farms  and  rural  estates, 

must  stock  the  farm 1647 

Of  farms  and  rural  estates. 
effect  of  excess  or  deficiency 

in  quantity  of  land 1648 

Offarmsand  rural  estates, 
lessee  must  notify  lessor  of 

encroachments 1649 

Of  farms  and  rural  estates, 
effect  of  harvest  being  de- 
stroyed   1650  to  1652 

Of  farms  and  rural  estates, 

duration  of  lease 1653 

Offarmsand  rural  estates, 
Jessee  must  leave  manure, 

straw,  etc. ,  on  farm 1654 

Of  farms  and  rural  estates 
Vide  Lessor,  Lessee. 
Of  moveables,  for  furnish- 
ing a  house,  duration  of. . . .     1645 
Of  cattle  on  shares,  what  is 

the  contract  of 1698 

Of  cattle  on  shares,  what 
may  be  the  subject  of  this 

contract 1699 

Of  cattle  on  sf tares,  regu- 
lations concerning. .   1700 

Legacies,  are  either  univer- 
sal, by  general  title  or  par- 
ticular title 863 

made    subject     to     other 

legacies 865 

right  to  repudiate 866 

tutors  and    curators    may 

accept 867 

accretion  in  regard  to 868 

universal  and  legacies  by 
general  title,  rules  concern- 
ing   873  et  seq. 

by    particular   title,    rules 

concerning 880 

of  things  which  do  not  be- 
long to  testator. . .  f 881 
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Legacies. —  arts. 

or  only  in  part  to  him 882 

or  which  only  become  his 
property  after  the  making 

of  the  will 883 

of  universality  of  assets  and 

liabilitias 884 

reduction    of,    when    and 

how  takes  place 885,  886 

rights  of  creditors  of  suc- 
cession in  respect  to  and 

recourse  of  legatee 887 

right  of  accession  to  im- 
moveables   888 

effect  of  hypothecs  on  im- 
moveables, the  subject  of. .      889 
made  in  favor  of  a  creditor 
are  not  deemed  in  compens- 
ation of  his  claim 890 

Revocation  of:  Vide  Wills, 
Revocation  of, 
lapse     by      legatee      pre- 
deceasing   testator 900 

and  by  the  death  of  the 
legatee  before  the  fulfil- 
ment of  the  condition  to 
which  the    legacies    were 

sobject 901 

effect  of  suspensory  con- 
dition in 902 

effect  of  loss  of  the  subjectof     903 
lapse  by  repudiation  by  or 
incapacity  of  legatee 904 

Legatees,  when  corporations 
and  persons  in    mortmain 

may  oe 836 

minors  and  interdicted  or 

insane  persons  may  be 837 

may  be  mere  fiduciary  or 

simple  trustees 869 

from  what  time  entitled  to 
fruits  and  interest  of  thing 

bequeathed 871 

of  the  seizing  of 891 

guilty  of  complicity  in  the 
death    of     testator,     etc., 

effect  of &<>3 

transmit  rights    to    heirs, 

when  the  legacy  was  made 

on  a  suspensory  condition .      902 

in  possession,  payments  to 

are  valid .  ? 870 


Legatees.—  arts. 

Universal .873  et  seq. 

By  general  title 873  et  seq. 

By  particular  title 880  et  seq. 

Legitiin,    children     cannot 
claim 775 

Legitimation,     of     illegiti- 
mate children,  how  effected 

237  et  seq. 
consequences  of 239 

Lesion;  a  cause  of  nullity  in 

contracts 991 

but  only  in  certain  cases. . .     1001 
simple  is  as   regards    un- 

emancipated  minors 1002 

effect    of    declaration     by 
minor  that  he  is  a  major. . .     1003 
minor  not  relievable  when 
lesion  arises  from  a  casual 

or  unforeseen  event 1004 

nor  when  he  is  a  banker, 

trader  or  mechanic 1005 

nor  from  stipulations  in  his 

marriage  contract 1006 

nor  in  regard  to  his  offences 

or  quasi-offences 1007 

nor  when  he  has  ratified 

after  majority 1008 

without  proof  of  lesion, con- 
tracts irregularly  made  by 
minors    for    alienation    of 
real  estate  may  be  avoided.     1009 
but  when  regularly  made 

they  are  valid  1010 

when  reimbursement  for 
what  minors  have  received 

may  be  exacted 1011 

majors  not  relievable  for. . .     1012 
iii  regard  to  sales  1561 

Lessee,  principal  obligations 

of 1626 

responsible  for  injuries  and 

loss  to  thing  leased ....      1627 

even  those  arising  from 
acts  of  his  family  and  sub- 
tenants       1628 

and  those  arising  from  fire, 
which  is  presumed  to  have 
been  caused  by  his  fault.  . .  1629 
this  presumption  does  .not 
extend  in  favor  of  neigh- 
bouring proprietor 1630 
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Lessee.—  arts. 

respective  liabilities  for  fire 
when  there  are  more  than 

one  lessee 1631 

condition  in  which  he  must 

restore  premises 1632 

effect  of  statement  and  ab- 
sence of  statement  as  to 
condition  of  premises  when 
taken    possession     of     by 

lessee 1632,  1633 

obliged    to    suffer   certain 

repairs 1634 

and  to  make  certain  lessee 

repairs 1635 

but  not  when  caused  by  age 

or  irresistible  force 1636 

liability    for     rent     when 

ejected 1637 

when  he    has  a   right    to 

sublet 1638 

liability  of  under  tenant. . .     1639 
has  a  right  to  remove  cer- 
tain fixtures 1640 ! 

rightof  action  against  lessor    1641  ' 
Vide  Lease,  Lessor. 

Lessor,    obligations    of    in 

general 1612  j 

for  repairs 1613  ! 

must  clean  wells  and  vaults 

of  privies 1644 

warranty    for    defects    in  ; 

thing  leased 1614  ! 

cannot    change     form     of  ) 

thing  leased 1615  ', 

not  liable  for  acts  of  tres-  j 

passers 1616  to  1618  ■ 

has  privilege  on  moveable  ' 
effects  on  leased  property. .     1619 
what  this  privilege  includes    1620 
and  as  to   effects   of  sub- 
tenants       1621 

and  as  to  effects  of  third 

parties 1622 

now  exercised,  and   right 

to  follow  for  8  days 1623 

right     of     action    against 

lessee 1624 

cannot  put  an  end  to  lease 
for  the  purpose  of  occupy- 
ing premises  himself 1662 

nor  by  selling  the  property    1663 


Lessor.—  ARTS. 

privilege  of,  for  rent 2005 

Letters  Patent,  make  proof 

of  themselves 1207 

Letters    of    Verification, 

how  obtained 650a 

Liabilities,  of  a  succession 

735  et  seq. 

of  the  community — 1280  et  seq. 
Liability,  joint  and  several  : 

Vide  Joint  and  Several 

Liability. 
Libel,  by  Newspapers 1053 

and  Slander 1053 

Erescription  of  action  for, 
y  one  year 2262  §  1 

Liberation,  from  punish- 
ment resulting  in  civil 
death,  effect  of 38 

License,  marriage 59a,  134 

Licitation,  of  immoveables 

in  successions  698,  709 

in  substitutions 948 

in  cases  of  minority 300 

sale  by,  how  effected 1563 

between  co- proprietors  —     1562 
effect  of  when  one  of  co- 
partitioners    becomes    the 

proprietor  at  a  sale  by 746 

in  partnership 1898 

in  merchant  shipping 2393 

Lien :  Vide  Pledge,  Re- 
tention. 

of  fishermen.  Vide  RS.Q. 
5630  et  seq 1994a 

Life  Insurance :  Vide  In- 
surance, Life 2585  et  seq. 

Life  Kents,  how  constitut- 
ed      1901 

on  whose  life  may  be  con- 
stituted     1902 

duration  of  1903 

for  whose  benefit 1904 

effect  of  one  constituted  on 

life  of  a  dead  person 1905 

or  of  one  mortally  ill,  who 

dies  within  20  days 1906 

effect  of    non-payment   of 

arrears  of 1907 

right  of  creditor  when  se- 
cured by  privilege  on  real 
estate 1908 
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Life  Bents.—  arts. 

debtor  cannot  free  himself 
by  reimbursing  capital,  etc.    1909 
for  what  period  rent  is  due    1910 
when    may   be    stipulated 

unseizable 1911 

are  not  extinguished  by 
civil  death  of  person  on 
whose  life  it  is  consti- 
tuted      1912 

creditor  who  demands  pay- 
ment of,  must  establish  the 
existence  of  the  person  on 
whose  life  it  is  constituted    1913 
effect  of  sale  of   property 

securing 1914,  1916 

how  tne  value  of  is  es- 
timated  1915,1917 

Lights,  servitude  of  view. . .      547 
windows    or,     regulations 

concerning 535 

Limited         Partnership . 
Vide  Partnership  Limit- 
ed. 
Line,  collateral,  of  descent 

in  successions 616 

direct,  of  descent  in  suc- 
cessions        817 

Liquidation,  of  the  affairs 
of   dissolved    corporations 

371  et  seq. 
of  partnerships  on  dissolu- 
tion      1898 

Liquors,  when  tavern-keep- 
ers have  no  right  of  action 

to  recover  price  of 1481 

selling  to  habitual  drunk- 
ards, Vide  R.  S.  Q.  5503 
List,  of  interdicted  persons 

to  be  exposed  publicly 333 

name  of  those  interdicted  i 

for  drink  must  be  placed  | 

on S36q  | 

of  persons  obtaining  separa-  ; 

tion  of  property 1313 

of  workmen  to  be  kept  by  , 

contractors  :   Vide   Work-  \ 

man 1697a  et  seq. 

Litigious  Rights,  effects  of 
sale  of  as  regards  debtor. . .     1582 
when  a  right    is    deemed 
litigious ,   1583 


Litigious  Rights.—  arts. 
special  provisions  concern- 
ing      1584 

who  cannot    become    pur- 
chasers of 1585 

Loan,  is  of  two  kinds,  com- 
modatum  and  mutumn. .   .     1762 
for      use     (commodatum) 

what  is 1763 

lender  continues  owner  of 

thing  lent 1764 

what  may  be  the  object  of.  1765 
for  use,  obligations  of  the 
borrower ,  must  bestow  care 
and  use  it  only  for  purpose 
for  which  it  was  intended.  1766 
for  use,  otherwise  liable 
for  loss  of  it  arising  even 

from  a  fortuitous  event 1767 

for  use,  borrower  must  save 
thing  lent  in  preference  to 

his  own  property 1768 

for  use,  is  not  responsible 

for  deterioration 1769 

for  use,   when   may  retain 
thing  lent  for  a  debt  due  by 
lender  or  expenses  incurred.     1770 
for  use,  expenses  in  connec- 
tion with 1771 

for  use,  joint  and  several 
liability  of  joint  borrowers.    1772 
for  use,  obligations  of  the 
lender ;  must  let  borrower 
have    enjoyment     of     the 

thing  lent 1773 

for  use,  unless  he  has  a 
pressing  and  unforeseen 
need  of  it,  when  Court  may 
oblige  borrower  to  restore 
it./. 1774 

for  use,  must  reimburse 
certain  extraordinary  ex- 
penses incurred  by  bor- 
rower       1775 

for  use,  responsibility  for 
injury     caused    by    thing 

lent 1776 

for  consumption,  {mu- 
tuum),  what  is 1777 

for  consumption,  borrower 
becomes  owner  of  thing 
lent 1778 
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Iioan.—  arts. 

for  consumption,  when 
money  lent,  now  it  must  be 

restored 1779 

for  consumption,  and  how 

bullion  or  provisions 1780 

for  consumption,  obliga- 
tions of  the  lender 1781 

/or  consumption,  bor- 
rower's obligation  as  to  re- 
turn         1782 

for  consumption,  time  at 
which   return     should    be 

made 1783 

for  consumption,,  effect  of 

default  to  return 1784 

upon  interest,  is  either 
legal  or  conventional ;  rates 

of  interest 1785 

upon  interest,  acquittance 
or  principal  creates  a  pre- 
sumption   of   payment    of 

interest 1786 

on    constitution   of  rent: 
Vide  Rents  Constituted. 
upon  bottomry  and  respon- 
dentia, definition   of    bot- 
tomry      2594 

definition  of  respondentia..  2595 
on  what  it  may  be  made . . .  2596 
what  contract  must  specify.  2597 
"when  risk  commences  a  d 

ends 2598 

privilege  resulting  from. .  2599 
wages  of  sailors  cannot  be 

the  object  of 2600 

exceeding  value  of  objects 
affected  may  be  annulled . .     2601 
borrower  not  discharged  by 
loss    of  vessel    in    certain 

cases 2602 

when  master  may  make . . .  2603 
responsibility  of  minors  for.  2604 
preference  as  between  sev- 


Loan.—  arts. 
eral  loans  on  different  voy- 
ages      2605 

responsibility      for 

losses 2606  to  2609 

lenders  contribute  to  gen- 
eral average . 2610 

preferences  as  between  in- 
surer and  lender 2611 

bonds  of,  are  negotiable...     2612 

Loans,  what  may  and  may 
not  be  effected  by  emancip- 
ated  minors 321 

Lodging,  of  widow  during 
delays  for  making  inven- 
tory      1352 

Loss,    of  civil  rights,    how 

caused 30 

of  thing  the  object  of  an 

obligation,  effect  of 1200 

liability  of  owner  and  mas- 
ter for  in  affreightment. . . .     2432 

liability  of  usufruct  for 478 

liability  of  borrower  for  in 

loan  for  use 1764, 1767 

and  in  loan  for  consump- 
tion      1778 

Vide  Preservation. 

Losses,  in  Insurance :  Vide 
Insurance 2521etseq. 

Lost  wills,  proof  of  860 

property 588  et  seq. 

Lots,  shares  of  co-heirs  are 
drawn  by 705 

Lower  Canada,  meaning  of 

term 17  §   6 

inhabitant  of,  meaning  of 

term 17  §  21 

enjoyment  of  civil  rights  in        18 
effect  of  naturalization  in. .        24 
right  of  aliens  to  acquire 
and  transmit  property  in. .        25 

Lying  in  Expenses,  are  pre- 
scribed by  two  years 2261  §  1 


M. 


Madness,  habitual,  a  cause 
for  interdiction :  Vide  In- 
sane Persons 325 

Magistrate,  means  two 
justices  of  "the  peace 17  §  16 


Maintenance,  to  whom  and 
by  whom  due. . . .      165  to  168,  175 
granted    in    proportion    to 
wants  of  receiver  and  capa- 
city of  giver l"° 


410 


INDEX  TO  CIVIL   CODE. 


Maintenance.—  arts. 

effect   of   change    in  their 

positions 170 

Court  may  order  that  party 
claiming  shall  live  with  the 
person    from  whom    it    is 

claimed 171,  172 

illegitimate   children  may 

claim 240 

persons    civilly  dead    may 

receive 35  §  2 

consorts     separated     may 

claim  from  each  other 213 

gifts  to  incestuous  or  adul- 
terine children  are  limited 

to 768 

as  also  those  to  person  with 
whom  donor  has  lived  in 

concubinage 768 

refusal  to  grant  to  donor, 
may  be  a  cause  for  revoca- 
tion of  gifts 813 

Majority,    attained    at   the 
full  age  of  twenty-one..    246,  324 

Mandatary,  can  do  nothing 
beyond  the  authority  given 
or  implied  by  the  mandate.  1704 
cannot  buy  or  sell  things 
himself  which  are  the  ob- 
ject of  the  mandate 1706 

is   obliged  to  execute    the 
mandate  he  has  accepted . .     1709 
is  bound  to  exercise  skill  of 

prudent  administrator 1710 

is    answerable  for   person 

whom  he  substitutes 1711 

liability  of  joint  manda- 
taries       1712 

is  bound  to  account 1713 

liability  for  interest  of 
money  he  uses  for  his  own 

ends 1714 

obligations    towards  third 

persons 1715  to  1717 

when  deemed  not  to  have 

exceeded  his  powers 1718 

if  he  acts  alone,  when  he  is 
charged  to  act  jointly  with 
another,    he     exceeds    his 

powers 1719 

has  a  privilege  on  things 
placed  in  his  hand . . .  f 1723 


Mandatary.—  arts. 

when    he   may    renounce 

mandate 1759 

legal  representatives  of, 
must   give   notice    of    his 

death  to  the  mandator. 1761 

Vide  Mandate,  Manda- 
tor, 

Mandate,   what  is  the  con- 
tract of 1701 

is  gratuitous  in  absence  of 
agreement  or  usage  to  con- 
trary     1702 

is  either  special  or  general.    1703 
powers  of  mandatary  are 

limited 1704 

powers  granted  to  profess- 
ional persons  need  not  be 

specified 1705 

right  of  mandatary  to  buy 

and  sell  on  his  own  account .     1706 

emancipated    minors   may 

be  mandataries 1707 

as  regards  married  women .     1708 

termination  of 1755  et  seq. 

when     revocation     affects 

third  persons 1758 

when  mandatary  may  re- 
nounce       1759 

Vide  Mandatary,  Man- 
dator. 

Mandator,  is  bound  to  in- 
demnify the  mandatary 

1720, 1725 
is  bound  by  acts  of  manda- 
tary      1721 

is  bound  to  reimburse  ex- 
penses and  charges  of  man- 
datary        1722 

and  obliged  to  pay  him  in- 
terest on  money  advanced .      1723 
j  oint  and  several  liability  of     1726 
liability  towards  third  par- 
ties for  acts  of  mandatary .      1727 
even  after  mandate  extin- 
guished   1728,  1729 

and  even  of  a  person  not 

his  mandatary  sometimes .      1790 

and  for  damages  caused  by 

fault  of  his  mandatary 1752 

Vide   Mandatary,  Man- 
date, Factors,  Brokers, 
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ARTS. 

Manufactories,  utensils 
necessary  for  working,  are 
immoveables 379  §  2 

Manure,  is  an  immoveable. 379  §  2 
when  lessee  of  a  farm  must 
leave 1654 

Marchande         Publique, 
when     wife    may    become 
and  effects  of 179 

Marine  Insurance :  Vide 
Insurance  Marine. 

Mariners,  Vide  Seamen. 

Marital  Authority,  a  wife 
owes  obedience  to  her  hus- 
band       174 

and   must    live    with   her 

husband 175 

and  must  have  his  author- 
ization in  judicial  proceed- 
ings    176, 178 

as  also  to  enter  into  cer- 
tain contracts 177,  178 

or  to  accept  successions 643 

or  to  make  or  receive  gifts .      763 
exception    when    she    is  a 

public  trader 179 

effect  of  general  authoriza- 
tion in  marriage  contracts.      181 
when  judge  may  authorize 
wife  in  the    place  of    the 

husband 178,  180 

even  minor  husband  may 

authorize  wife 182 

effect  of  want  of  authoriza- 
tion       183 

authorization  not  necessary 

to  make  wills 184 

marriage  contracts  cannot 

derogate  from 1259 

husband  has  administra- 
tion of  wife's  property 1298 

and  power  to  lease  her 
property  for  nine  years.  1299,  1300 

Marriage,  age  for  contract- 
ing       115 

consent  requisite  for 116 

when  impotency  is  a  cause 

of  nullity  in 1 17 

second  marriage  cannot  be 
contracted  before  dissolu- 
tion of  the  first 118 


Marriage.—  arts. 

consent  of  parents  requisite 

for  that  of  minors 119 

or  of  one  of  them  in  certain 

cases 120 

natural      minor      children 
must  have  tutor's  consent.      121 
other  cases  when  a  tutor  or 
curator's  consent  is  neces- 
sary       122 

respectful  requisitions  are 

no  longer  necessary 123 

prohibitions   arising   from 

relationship 124,  126 

with  deceased  wife's  sister 

permitted 125 

dispensations  may  be 
granted   from  certain    im- 

Kediments 127 
y  whom  solemnized 128,  129 

bans  requisite  and  where 

they  must  be  published 130 

what  constitutes  sufficient 

domicile 131  to  133 

license,     dispenses      with 

bans 134 

who  can  issue  licenses  and 
immunity  resulting  there- 
from       59a 

solemnized  out  of    Lower 

Canada    135 

who  may  oppose :  Vide 
Oppositions  to  Marriage 

136  et  seq. 
actions  for  annulling  mar- 
riage . .'. 148  et  seq. 

Marriage  Contracts,  all 
kinds  of  agreements  may 

be  made  in 1257 

save  covenants  contrary  to 

public  order,  etc 1258 

and  those  derogating  from 

marital  authority 1250 

Vide  Gifts  by  Contract 

of  Marriabe 817  et  seq 

Marriage  Covenants,  are 
irrevocable  after  celebra- 
tion of  marriage 1260,  1265 

legal  community  arises  in 

absence  of 1260,  1261 

or  it  may  be  excluded, 
altered  or  modified 1262,  1263 
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Marriage  Contracts. —        arts. 
must  be  in  notarial   form 

and  precede  marriage 1264 

alterations  in,  before  cele- 
bration of  marriage,  must 

also  be  in  notarial  form 1266 

how     mfnors    may    enter 

into 1267 

Vide  Community  of  Pro- 
perty  1268etseq. 

conventional    community, 

principal  kinds  of 1384 

clause  of  realisation  :  Vide 

Realization 1385  et  seq. 

clause  of  mobilization:  Vide 

Mobilization  1390  et  seq. 

clause  of  separation  of 
debts :    Vide  Separation 

of  Debts 1396 

of  the  right  given  to  the 
wife  of  taking  back  free 
and  clear  what  she  brought 
into  the  community :    Vide 

Free  and  Clear 1400 

of    conventional  preciput : 

Vide  Preciput 1401  et  seq. 

of  the  clause  by  which  un- 
equal shares  in  community 
are  assigned  to  the  consorts 

1406  et  seq. 
of  community  by  general 

title 1412 

excluding  community 1415 

of  the  clause  simply  exclud- 
ing community :  Vide  Ex- 
clusion   cf     Community 

1416  et  seq. 
of  the  clause  of  separation 
of  property  :  Vide  Separa- 
tion of  property 1422  et  seq. 

Masculine  Gender,  in- 
cludes both  sexes 17  §  9 

Masons :  Vide  Workmen. 

Master  of  Ship  :  Vide  Af- 
freightment, Bottomry, 
Insurance. 

Masters     and     Servants, 
duties  ot.—  Vide  R.   S.  Q.    „ 
5614  et  seq. 

Materials,  proprietor  of  soil, 
who  has  constructed  build- 
ings with  inaterials  of  an- 


Materials.—  arts. 

other,  must  pay  the  value 

thereof 416 

improvements  made  by  a 
possessor    with    his    own 

inaterials,  right  to. 417  et  seq. 

effect  of  persons  making  a 
thing  of  a  new  description 
with  materials  belonging 
to  another 434  et  seq. 

Maternity,  of  illegitimate 
child,  how  established 241 

May,  the  word,  is  construed 

as  permissive 15 

lease  and  hire  of  house, 
when  no  time  is  specified 
for  its  duration,  terminates 
on  the  first  day  of 1642 

Mention,  must  be  made  of 
the  observance  of  formal- 
ities in  wills 843 

Merchant  Shipping,  the 
Imperial  act  respecting 
Merchant  Shipping  and 
certain  Federal  acts  con- 
tain provisions  respecting  2355 
rules  concerning  registra- 
tion and  measurement  of 

2356  to  2358 

transfer  of  registered  Brit- 
ish ships 2359 

transfer  of  ships  registered 

in  Canada 2360 

transfers  must  be  register- 
ed      2361 

mortgage    and     hypothec- 
ation oi  British  vessels. . . .     2374 
and  of  vessels  built  in  Can- 
ada       2375 

when  they  may  be  mort- 
gaged       2376 

now  mortgage  is  extin- 
guished   23766 

priority  of  mortgages  inter 

se 2377 

rights  of  mortgagee 2378 

effect  of  transfer  of  owner- 
ship of  mortgage 2379 

form  of  mortgage 2380 

when  mortgagee  may  ob- 
tain a  certificate  of  registry    2381 
but  this  <}oes  not  deprive 
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Merchant  Shipping.—         arts. 
him  of  his  right  of  action 

at  law 2382 

privilege  upon  vessels 2383 

privilege  upon  ship's  papers    2384 

privilege  upon  cargo 2385 

privilege  upon  freight 2388 

order  of  privileges 2S87 

provisions  concerning 

cases  before  the  Court  of 

Vice- Admiralty 2388 

Owners,  majority  of  may 
appoint      and      discharge 

master 2389 

Owners,  and  are  responsible 

for  acts  of  master 2390 

Owners,  hirers  of  vessels, 
with  exclusive  control,  are 

deemed  owners 2391 

Owners t  opinion  by  major- 
ity in  value  governs 2392 

Owners,  of  one  half  of  the 
total  value    may    demand 

sale  by  licitation     2393 

Master t  general  powers  of.    2394 
Master,  liability  of  for  con- 
tracts     2395 

Master,    engages    ship's 

crew 2396 

Master,  must  see  that  ship 

is  properly  equipped 2397 

Master,  must  sail  on  day 

appointed 2398 

Master,  when  he  may  bor- 
row money  or  sell  cargo. . .    2399 
Master,  when  he  may  sell 

ship 2400 

Master,  authority  over  sea- 
men and  passengers 2401 

Master,  may  throw  cargo 

over-board 2402 

Master,  may  obtain  loans 
on  bottomry  and  respon- 
dentia       2603 

Master,   Vide  Affreioht- 

MKNT  AND  INSURANCE. 

Master,  special  duties  re- 
specting keeping  of  official 

day-book,  seamen,  etc 2104 

Master,  wages  of  seamen  : 
Vide     Wages,      Seamen 

1671,  2800,  2405 


ART8. 

Military  Places,  gates, 
walls,    ditches    and    ram- 

garts    of,    belong    to    the 
rown 402 

as  also  lands,  fortifications 

and  remparts  of  disused..        403 

Mills,  certain  wind  and 
water  mills  are  immove- 
ables   377 

certain  floating  mills  are 
moveables 385 

Mines  and  Quarries,  right 
of  usufruct  with  regard  to.      460 
right  of  community  to 1274 

Mining  Right,  sales,  leases 
and  transfers  of,  registra- 
tion requisite 2099 

Ministers,  certain  civil  re- 
gisters are  kept  by 44 

duplicate  registers  remain 

in  custody  of 49 

not  liable  for  damages 
arising  from  a  legal  im- 
pediment to  a  marriage 
celebrated  by  them  on  pro- 
duction   of     a     marriage 

license 59a 

gifts  in  favor  of  are  valid . .      769 

Minors,  persons  cease  to  be 

at  the  full  age  of  21 246,  324 

power  of  tutor  to  borrow 

for.  or  alienate  property  of.      297 

when  authorization  to  do 

so  can  be  granted 298 

formalities    necessary    for 

sale  of  property  of 1009,  300 

formalities    requisite     for 
sale  of  shares  belonging  to.    351a 
acceptance  or  renunciation 
of    successions    failing    to 

792,  301,  302 
acceptance  of  gifts  made  to      303 
can  sue  on  contracts  for  the 
hire  of  their  personal  ser- 
vices        304 

interest    on    sum    due    to 

tutors  by 313 

cannot  act  as  testamentary 

executors   907 

are  incapable  of  contract- 
ing.       986 
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Minors.—  arts. 

but    incapacity    is    estab- 
lished in  their  "favor  only. .      987 
simple  lesion  is  a  cause  of 

nullity  in  favor  of 1002 

and  it  is  no  bar  thereto  that 
the    minor    has    declared 

himself  to  be  a  major 1003 

but  he  is  not  relievable 
when  lesion  results  from 
a   casual   and    unforeseen 

event 1004 

may  make  stipulations  in 

marriage  contracts 1006,  1267 

are  not  relievable  from  ob- 
ligations resulting  from  of- 
fences and  quasi-offences. . 

1007, 1054 
emancipated,  may  be  man- 
dataries      1707 

have  a  legal  hypothec  upon 
immoveables  of  their  tu- 
tors      2030 

are  emancipated  by  mar- 
riage        314 

Viae  Emancipation. 

Minutes,  copies  make  proof 
when  originals  are  lost.  1217,  1218 

Mobilization,  clause  of  in 
marriage  covenants  what 

is 1390 

is  either  general  or  special.    1391 
determinate     or     indeter- 
minate      1392 

the  effect  of  determinate . . .     1393 

and  of  indeterminate 1394 

right  of  consort  in  parti- 
tions arising  from 1395 

Month,     the    word    month 
means  a  calendar  month  . .  17  §  13 
meaning  of,  in  bills  of  ex- 
change   2306a 

Morals,  conditions  incon- 
sistent with  good  morals 
render  void  the  obligation 

which  depends  on  it 1062,  1080 

covenants  contrary  to,  are 
forbidden  in  marriage  con- 
tracts       1258 

conditions  contrary  to,  in 
gifts,  render  void  the  dis- 
position       760 


Morals.—                 t  arts. 

effect  of  dispositions  con- 
trary to  good  morals  in 
wills  .   ...: 831,872 

Morphine,  persons  addicted 
to  use  of,  may  be  inter- 
dicted     336r 

formalities  for  obtaining 
interdiction 336s 

Mortgages,  Vide  Hypo- 
thecs. 

Mortmain,  disabilities  of 
corporations  arising  from  .366  §2 
corporations  and  persons  in 
mortmain  can  only  receive 
by  will  such  property  as 
they  may  legally  possess ...  836 
prescription  runs  against 
property  held  in 2221 

Mother,  children  are  bound 

to  maintain  their 166 

effect  of  forced  or  voluntary 
acknowledgment  by  the 
mother      of      illegitimate 

child 240 

power  of  over  children 245 

a  child  owes  honor  and  re- 
spect to 242 

Mourning,  of  wife  is  charge- 
able to  heirs 1368 

Moveable,  property  becomes 

immoveable  by  law 382 

property  is  moveable  by 
nature  or  by  determination 

of  law 383 

things  which  are  moveable 

by  nature 384  to  386 

things  which  are  moveable 

by  determination  of  law . .  387,  388 

conventional      dower       is 

deemed 1470 

meaning  of  expressions 
"moveable  property "  and 

"  moveable  things  n 397 

right  of  accession  in  rela- 
tion to :  Vide  Accession  . . 

429  et  seq. 

Moveables,  what  the  word 

does  not  comprise 395 

what  moveables  are  com- 
prised in  the  word  "  furni- 
ture " 396 
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ARTS. 

Municipalities :  Vide  Cor- 
porations. 

Mutual  Donation,  of  usu- 
fruct after  marriage  abol- 
ished  1265,  770 

Mutual  Insurance,  is  not 
commercial  and  is  governed 
by  special  statutes 2471 


Mutual  Insurance.—  arts. 

legal      hypothec      arising 

from 2033 

claims  arising  from  are 
exempt  from  formality  of 
registration 2084 

Mutuum :    Vide  Loan  for 
Consumption 1762 


N. 


Narcotics,  persons  addicted 
to  use  of  may  be  inter- 
dicted     336r 

formalities    for    obtaining 
interdiction    336s 

Natural  Children  :  Vide 
Children. 

Naturalization,   conditions 

requisite  for 21  to  23 

confers   rights   of    British 
subject 24 

Negotiorum  Gestio,  what 
gives  rise  to  the  contract  of 

and  effect  of 1043,  1044 

care  of   prudent   adminis- 
trator required  in 1045 

indemnification  for 1846 

Neighbours:  Vide  Servi- 
tudes. 

Nomination,  right  of  carries 
with  it  that  of  removal . .    17  §  17 

Non-performance,  of  oblig- 
ations, effect  of 1065,  1066 

Non-residents,  of  Lower 
Canada  must  give  security' 
for  costs  in  actions  insti- 
tuted by  them 29 

Notaries,  powers   to  make 

acts..* 1208 

notifications  and  protests . .     1209 
powers  respecting  making 

of  wills 843  et  seq. 

can    alone   make  deed   of 

hypothec 2040 

rules  governing 1732 

liability  of 1732 

fees  of 1732 

evidence  of 1732 

power  to  receive  money  . . .    1732 


Notaries. — 

are  bound  to  register  dis- 
charges of  hypothecs  which 

they  execute 2148 

prescription  of  fees  of 2260 

Notice  to  Terminate  Lease 
tenant     remaining     eight 

days  without  receiving 1609 

tacit  renewal  cannot  be 
claimed    when    there   has 

been 1610 

what  is  requisite 1657 

when  not  requisite 1658 

Notifications,  may  be  made 
by  one  notary  and  of  what 
tney  make  proof 1209 

Novation,  when  effected 1169 

can  only  be  between  per- 
sons capable  of  contract- 
ing       1170 

is  never  presumed 1171 

by  the  substitution  of  a 
new  debtor  may  be  effected 
without  the  concurrence  of 

the  former  one 1172 

delegation  of  a  new  debtor 

does  not  effect 1173 

nor  does  the  indication  by 
the  debtor  of  a  person  who 

is  to  pay  in  his  place 1174 

a  creditor  who  has  dis- 
charged his  debtor  who  has 
made  a  delegation,  has  no 
remedy  against  him  if  dele- 
gate become  insolvent....  1175 
privileges  and  hypothecs 
attaching  to  ancient  debt 
do  not  pass  to  one  substi- 
tuted for  it  1176 
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Novation.—  arts. 

nor  can  they  be  transferred 
to  the  property  of  the  new 

debtor 1177 

nor  when  novation  is  effect- 
ed between  the  creditor  and 
one  of   joint   and  several 

debtors 1178 

effect  of  as  regards  dis- 
t-harge  of  joint  and  several 

debtors  and  sureties 1178 

debtor  delegated  caunot 
oppose  exceptions  personal 
to  party  delegating  him  . . .     1180 

Nullity  in  Contracts,  causes 
of 991  et  seq. 


ARTS. 

Nullity  of  contracts,  credi- 
tors may  demand 1032 

when  subsequent  creditors 

may  demand 1039 

individual  creditor  must 
bring  action  within  one 
year  from  time  of  his  know- 
ledge      1040 

Number,  singular,  extends 
to  one  or  more  persons 17  §  10 

Nurses,  privilege  of  is  inclu- 
ded in  expenses  of  last  ill- 
ness       2008 

prescription  of  claim  of. ..     2262 


o. 


Oath,    the    word     includes 

solemn  affirmation 17  §  15 

tutor  must  make    291 

of   master,    in   actions  for 

wages 1669 

of  traveller  as  to  value  of 

his  ba"  gage 1677 

in  cases  of  necessary  de- 
posit       1816 

of  physicians  and  sur- 
geons     2260 

to  be  taken  by  Registrars 
and  Deputy  Registrars, 
Vide  R.  S.  Q.  5688. 

Obligations,  must  have  a 
cause,  an  object,  and  per- 
sons between  whom   they 

exist 982 

what  are  the  causes  of 98*3 

Vide  Contracts. 
which  result  from  the  oper- 
ation of  the  law  solely. ....     1057 
object  of  must  be  to  give, 

to  do  or  not  to  do 1058 

tilings  which  may  be  the 

object  of 1059 

object  must  be  something 
determinate  though  quan- 
tity may  be  uncertain 1060 

future  things  may  be  the 

object  of 1061 

object  must  be  something 


Obligations.— 

possible  and  not  forbidden 

by  law  or  good  morals. .  1062.  1080 

to  give,  involves    keeping 

and  delivery 1063 

to  keep,  obliges  person 
charged  therewith  to  care 
of  a  prudent  administrator    1064 

effect  of  breach  of 1065,  1066 

Vide  Default,  Damages. 
Conditioned^    when     obli- 
gations are 1079 

Conditional,  are  null  if  con- 
ditions are  contrary  to  law, 
or  inconsistent  with  good 
morals  or  impossible.  .  .1080,  1062 
Conditional,  on  mere  will 
of    party    promising,    are 

void 1081 

Conditional,  save  in  gifts 
by  contract  of  marriage. . . .  821 
Conditional,  when  Con- 
dition must  be  fulfilled, 
when  deemed  fulfilled,  and 
when     deemed     to     have 

failed  1082,1083 

Condiiional,  when  it    be- 
comes absolute 1084 

Conditional,      retroactive 

effect  of  fulfilment  of 1085 

Conditional*   creditor    be- 
fore fulfilment  of  condition 
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Obligations.—  arts. 

may  perform  conservatory 

acts 1086 

Conditional,  effect  of  a  sus- 
pensive condition 1087 

Conditional,  and  of  a  reso- 
lutive condition 1088 

With  a  term,  difference  be- 
tween and  those    with    a 

suspensive  condition 1089 

With  a  term,  payment  can- 
not be  demanded  before  ex- 
piration of  term  but  when 
voluntarily  ante-paid  can- 
not be  recovered 1090 

With  a  term,  always  pre- 
sumed to  be  in   favor    of 

debtor 1091 

With  a  term,  when  debtor 
cannot   claim     benefit    of 

term 1092 

Alternative,  when    debtor 

of  is  discharged 1093 

Alternative,  option  belongs 

to  debtor 1094 

Alternative,  how  they  be- 
come pure  and  simple  . .  1095,  1096 
Alternative,  when  option 
belongs  to  creditor,  effect  of 
perishing  of  the  things.  1097,  1098 
Joint  aud  Several:  Vide 
Joint  and  Several  Lia- 
bility   1100  et  seq. 

Divisible,    when    they  are 

deemed 1121 

Divisible,  how  they  must  be 

Jerformed 1122,  1123 
ndivisible,  when  they  are 

deemed 1124 

Indivisible,  stipulation  of 
joint  and  several  liability 

does  not  make 1125 

Indivisible,  how  they  must 
be  performed  and  effects  of 

1126  to  1130. 
With  a  penal  clause,  what 

are 1131 

With  a  penal  clause,  are 
null  if  primary  obligation 
be  null,  but  not  vice  versa .     1132 
With  a  penal  clause,  credi- 
tor may   enforce    primary 


Obligations.—  arts. 
obligation  instead  of  pen- 
alty, but  not  both 1133 

With  a  penal  clause,  when 
the  penalty  is  incurred  —     1134 
With     a     penal     clause, 
amount   of  cannot    be  re- 
duced by  Court 1135 

With  a  penal  clause,    its 
effect  as  regards  heirs.    1136,  1137 
extinction  of 1138 

Obscurity  of  law,  judge 
cannot  refuse  to  adjudicate 
because  of 11 

Occupancy,  grass  of  St. 
Lawrence  belongs  to  him 
who  cuts  it  by  right  of —      591 

Occupation :  Vide  Quality. 

Offences,  and  quasi-offences 
produce  obligations.    1053  et  seq. 
are  prescribed  by  two  years 

usually 2261 

and  certain  others  by  one 
year 2262 

Offlce,person  appointed  to  fill 
a  temporary  public  office  re- 
tains his  former  domicile. .        82 

Officers,  of  civil  status,  de- 
finition of 17  §22 

of  civil  status,  responsibil- 
ity of  for  alterations  in  re- 
gisters          52 

of  civil  status,  penalties  for 

infractions  of  law 53 

of  justice,  fees  of  are  pre- 
scribed by  five  years 2260  §  2 

Omissions,  in  registers  of 
civil  status,  how  rectified. .        77 

Opening,  of  successions.  600  et  seq. 

of  substitutions 961  et  seq. 

of  dower 1438  et  seq. 

Opium,  persons  addicted  to 
use  of,    may  be  interdicted   336r 
formalities   for    obtaining 
interdiction 336s 

Oppositions  to  Marriage, 
may  be  made  by  any  one 
married   to   either   of  the 

parties 136 

of  a  minor,  may  be  made  by 
father  or,  in  default,  by  the 

mother 137 

27 
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Oppositions  to  Marriage— arts. 

•  and,  in  default  of  both,  by 

tutor 138 

and  by  certain  relations  . . .      139 
when  a  tutor  must  be  ap- 
pointed       140 

of  insane  persons,  by  whom 

made . 141 

opposant  must  apply  for  in- 
terdiction  of    tne    person 

about  to  be  married 142 

and  follow  up  the  case 143 

liability  for  damages  when 
opposition  is  dismissed 147 

Option,  in  alternative  obli- 
gations :  Vide  Obligations 
alternative. 

Order  of  Successions,  dif- 
ferent, general  provi- 
sions     614  et  seq. 

devolving  to  descendants..      625 
devolving    to    ascendants 

626  to  630 
in  the  collateral  line . .  631  to  635 
irregular 636  to  640 

Ordinances,  copies  of,  when 
authentic 1207 

Originals,  lost,  are  proved 
by  copies  thereof 1217,  1218 

Owner :   Vide  Proprietor. 

Ownership,  definition    of..      406 
how  people  are  deprived  of 
for  purposes  of  public  utility      407 
in  a  thing  gives  right  to  all 
it  produces 408 


Ownership. —  arts. 

of  natural  and  civil  fruits 
of  earth  and   increase    of 

animals 409 

subject  to  costs  of  plough- 
ing and  tilling 410 

possessor  may    acquire 

fruits 411,  412 

Vide  Accession. 

of  the  soil,  carries  with  it 

ownership  of  what  is  above 

and  what  is  below  it 414 

buildings  and  plantations 

on  land 415 

as   regards    improvements 
made  by  third  parties.    417  to  419 
as  regards  alluvion  —  420  to  425 
effect   of     rivers    forming 
new  branches  or  abandon- 
ing old  course 426,  427 

of  pigeons,  rabbits,  fish  and 

swarms  of  bees 428 

of  two  or  more  different 
things,  belonging  to  dif- 
ferent owners,  which  have 
become  united    so   as     to 

form  one  whole 429  to  442 

different  means  of  acquir- 
ing        583 

of  a  treasure  found 586 

of  things  found 502  et  seq. 

an  effect  of  contracts.  1025  et  seq. 
of  brokers,  factors  and  com- 
mercial agents  1740  et  seq. 


p. 


Papers,  family,  form  a  com- 
mencement of  proof  in  filia- 
tion cases 233 

and  in  suits  by  illegitimate 
'Children  to  establish  pater- 
nity       241 

•of  what  and  against  whom 
they  make  proof 1227 

Pardon,  restores  civil  liberty 
of  persons  civilly  dead,  but 
without  any  retroactive 
effect 38 


Parentage :  Vide  Pater- 
nity, Filiation. 

Parents,  Insurance  on  life 
of.    Vide  R.S.Q,  5580  et  seq,     1265 

Parental  Authority, a  child 
of  any  age  owes  honor  and 
respect  to  his  father  and 

mother 242 

exists  until  majority  or 
emancipation,  but  father 
alone  exercises  it  during 
marriage 243 
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Parental  Authority.—        arts. 
minors     cannot      leave 
father's  house  without  per- 
mission        244 

right  of  correction 246 

Parliament,  provincial  and 

imperial,  definition  of 17  §  2 

artition,  how  effected  in 
cases  where  representation 

is  admitted 623 

may  always  be  demanded . .      689 
even  though  one  of  the  co- 
heirs enjoys    separately  a 
part  of  the  property  of  the 

succession 600 

when  tutor  or  curator  may 
demand  partition  of  move- 
ables ana  immoveables 691 

when  a  husband  may  de- 
mand        692 

how  effected   as    between 

heirs 693 

before  what  court 694 

procedure  regulating 695 

valuation  of  immoveables 

by  experts   696 

right  of  co-heirs  to  demand 

shares  in  kind 697 

when  immoveables  must  be 

sold  by  licitation 698 

how   shares  and  accounts 

are  made - 699 

rules     regarding      shares, 
returns,  pretakings. . .    700  to  708 
when  can  only  be  effected 

judicially 709 

now  assignees   of  the  co- 

"heirs  may  be  excluded 710 

how  titles  to  shares  are  re- 
gulated        711 

effect  of  on  claims  of  hypo- 
thecary creditors 731 

each  co-partitioner  is  deem- 
ed to  have  inherited  alone 
and     directly     his     share 

arising  from  a 746 

what  acts  constitute  a. 747 

warranties    arising    from 

748  to  750 
may  be  rescinded  for  same 
causes  as  other  contracts, 
but  omission  of  an  object 


Partition .  —  arts. 
only  gives  rise  to  a  supple- 
mentary        751 

effect  of  lesion 751,  752 

how  action   for  rescission 

may  be  arrested 753 

of  present  property  is  con- 
sidered as  a  gift 781 

in  cases  of  dower 1452 

of  community  :  Vide  Com- 
munity  1354  et  seq. 

Partnership,  what  is  essen- 
tial to  contract  of  1830 

participation  in  profits  of 
carries  with  it  an  obligation 

to  contribute  to  losses 1831 

when  it  commences 1832 

duration  of 1833 

declarations  to  be  made  by 
persons  entering  into  — 
Vide  R.  S.  Q.  5635  et  seq. 
declarations  to  be  made  by 
persons  making  use  of  a 
firm  name. — Ibid. 
obligations  and  rights  of 
partners  among  themselves 

1839  et  seq. 
contributions    of  partners 

to  the 1839 

effect  of  failure   to   make 

contributions  to 1840,  1841 

partner  cannot  carry  on 
private  business  to  the  de- 
triment of  the  partnership.  1842 
imputation  of  payments, 
when  debts  are  due  to  part- 
nership    and      individual 

partner 1843, 1844 

liability  of  partners  for 
damages  caused  by  his  fault 

to  the  1845 

on  whom  falls  the  loss  of  a 
thing,  the  enjoyment  only 
of  which  is  contributed  to 

the 1846 

right   of   partners    to    be 

indemnified  for  losses 1847 

how  profits  are  shared  and 

losses  borne 1848 

effect  of  charging  one  part- 
ner with  the  management 
of  the  business 1849 
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Partnership.—  arts. 

and  of  several  of  the  part- 
ners    jointly     being     so 

'  charged 1850 

general  rules  for  manage- 
ment of  business  of 1851,  1852 

each  partner  may  associate 
another  with  him  in  share 
of  profits,  but  not  in  the. . .    1853 
obligations     of      partners 
towards  third  persons.  1854  to  1856 

different  kinds  of 1857 

Universal,    what    is    and 

effects  of 1858  to  1861 

Particular,  what  is 1862 

Commercial     and     civil, 

what  are 1863 

Commercial,  different 

kindsof 1864 

General,  definition  of 1865 

"         respective  powers 

of  partners 1866 

General,  liability  of  part- 
ners in 1867 

General,  and  of  dormant 

and  unknown  partners 1868 

.   General,  and    of    nominal 

partners 1869 

Anonymous,  what  is  and 

liability  of  partners  in 1870 

Limited  or  en  commandite, 

how  formed 1871 

Limited,      certificate      of 
formation  of.    Vide  R.  S.  Q. 
5640  et  seq. 
Limited,  consist  of  general 

and  special  partners 1872 

Limited,  respective  liability 
of  general  and  special  part- 
ners      1873 

Limited,  general  partners 
alone  transact  business  of    1874 
Limited,  certificate  to  be 

signed  by 1875 

Limited,  only  deemed 
formed  when  certificate  re- 
corded      1876 

Limited,  effect  of  false 
statements  in  certificate. . .    1877 

Limited,  renewal  of 1878 

"  alterations      in 

names  of  general  partners.    1879 


Partnership.—  arts. 

Limited,  name  it  must  be 

conducted  under 1880 

Limited,    how    suits    are 

brought 1881 

Limited,  special  partners 
cannot  withdraw  their  capi- 
tal from,  but  may  with- 
draw profits 1882 

Limited,  but  if  original 
capital  be  reduced  by  pay-, 
ment  of  profits,  they  must 
be  restored 1883 

.  Limited-,  special   partners 
cannot  manage    business, 

but  may  advise 1884 

Limited,  general  partners 

must  account  1885 

Limited,  effect  of  insol- 
vency of,  on  rights  of  spe- 
cial partners 1886 

Limited,  dissolution  of 1887 

Joint     Stock    Companies, 

how  formed 1889 

name  of  and  how  business 

carried  on 1890 

for  purposes  of  banking  . . .     1888 

for  purposes  of  trading 1891 

valuntary  liquidation  of . . .    373a 

how  dissolved 1892 

effect  of  loss  of  partnership 
property  as  regards  dis- 
solution of 1893 

effect  of  death  of  one  of  the 

partners 1894 

when  may  be  dissolved  at 

will 18p5 

when  may  be  demanded  by 

one  of  partners 1896 

effects  of  dissolution  of 1897 

each  partner  may  demand 

an  account 1896 

how  property  of,  is  applied 
as  to  the  payment  of  debts 
of  partnership  and  those  of 

the  individual  partners 1899 

when  dissolution  of  affects 
rights  of  third  persons 1900 

Passage,    right    of :    Vide 
i     Way. 

Passengers,  carriage  of  in 
merchant  vessels 2461  et  seq. 
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Passengers.—  arts. 
carriers  are  bound  to  re- 
ceive and  convey 1673 

authority  of  master  of  a 
ship  over 2401 

Pasture,  right  of,  consti- 
tutes a  discontinuous  servi- 

Paternity  -  Vide  Filiation. 

Path,  tow,  constitutes  a 
servitude  established  by 
law  for  public  utility 607 

Pawn:  Vide  Pledge  of 
Moveables. 

Pawnbrokers,  special  rules 
relating  to  trade  of 1079 

Payment,  what  is  meant  by    1139 

pre-supposes  a  debt 1140 

may  be  made  by  any  per- 
son, but  must  De  for  the 
advantage  of  the  debtor  . . .     1141 
consisting  of  obligation  to 
do,  when  may  be  made  by  a 

stranger 1142 

must  be  made  by  one  hav- 
ing a  legal    right   in    the 

thing  paid 1143 

to  wnom  must  be  made  and 
effect  of  paying  to  osten- 
sible creditor  or  to  a  credi- 
tor  incapable    by    law    of 

receiving    1144  to  1146 

made  to  the  prejudice  of  a 
seizure  or  attachment,effect 

of 1147 

must  be  of  the  thing  due  . .     1148 
and  of  the  whole  thing  due, 

not  parts  thereof 1149 

condition  of  the  thing,  res- 
ponsibility for 1150.  1200 

of  a  thing  determined   in 

kind  only 1151 

where  must  be  made 1152 

expenses  of  are  at  charge  of 

debtor 1153 

with  subrogation :   Vide 
Subrogation. 
imputation  of:  Vide  Impu- 
tation of  payments. 
in  ease  of  sale :  Vide  Buyer. 
tender    of    and    deposit: 
Vide  Tender. 


Payment.— -  arts. 

by  a  person  believing  him- 
self   by   error   to   be   the 

debtor 1148 

of  workmen :  Vid>e  Work- 
men   1697a  et  seq 

Penal  Clause,  in  an    obli- 
gation, what  is :  Vide  Obli- 
gations,   with    a    penal 
clause 1131  et  seq. 

Penalties,  for  contraven- 
tions   of    the   laws,   how 

recoverable 16 

for  infraction  of  laws  re- 
lating   to    acts     of     civil 

status         53 

for  illegal  solemnization  of 

marriages 157,  158 

for  selling  liquor  to  habitual 
drunkards.  Vide  R.  S.  Q.  5503. 
for  breaches  of  contract  be- 
tween   masters    and    ser- 
vants. Vide  R.  S.  Q  5614  et  seq. 

Peremption,  of  suit,  pre- 
vents interruption  of  pre- 
scription       2226 

Perishable,  things,  may  be 

sold  by  usufructuary 465 

and  by  heir  after  notice  —      665 

Permanency,  when  things 
are  considered  as  being 
attached  for  a 380 

Person,    what     the     word 

includes  17  §  11 

stipulating  for  himself,  is 
deemed  to  include  his  heirs    1030 

Persons,  laws  applicable  to.  6 

Petition  of  right,  subject 
may  interrupt  prescription 
of  Crown  by 2211 

Physician,  claim  for  ser- 
vices of,  prescribed  by  five 

years 2260 

oath  of,  makes  proof  of 
nature  and  duration  of 
services 2260 

Srivilege    for    charges    of 
uring  last  illness 2003 

power  to  receive  gifts 769 

Pigeons,  ownership  of  those 
passing  into  another  dove- 
cot       428 


422 


INDEX   TO  CIVIL   CODE. 


ARTS. 

Pilot* .  Vide  Affreight- 
ment  2423,2432 

Pledge,  definition  of 1966 

immoveables  may  be    the 

subject  of 1967 

of   moveable    property     is 

called  pawning 1968 

and  it  gives  creditor  right 

of  preference 1969 

which  only  exists  while 
thing  pawned  remains  in 
the  hands  of  creditor  or  of 
some  one  appointed  to  hold 

it 1970 

he  may  dispose  of  thing,  in 

default  of  payment 1971 

but  until  then  the  debtor  is 

the  owner  of  the  thing 1972 

responsibility  of  creditor 
for  loss  or  deterioration  of 
thing,  and  of  debtor  for 
expenses  of  its  preser- 
vation      1973 

the  interest  of  a  debt  given 
in  pledge  is  imputed  in  pay- 
ment of   interest    due    to 

creditor 1974 

when    debtor    can     claim 

restitution  of  thing 1975 

is  indivisible  although  debt 

be  divisible 1976 

effect  of  ,on  heirs  of  creditor 

and  debtor 1976 

rights  of  third  parties 1977 

above  regulations  are  sub-  j 
ject    to    usages     of    com- 
merce       1978 , 

special    rules    relating    to  j 

pawnbroking 1979  : 

property  of  a  debtor  is  the 
common  pledge  of  his  credi- 
tors      1981 

Ploughing  and  Tilling, 
fruits  produced  by  a  thing, 
only  belong  to  the  pro- 
prietor subject  to  restor- 
ation of  costs  of 410 

privilege  for  expenses  of. . .    2010 

Police  Regulations,  as  to 
mines  and  mining 414  j 

Policy  :  Vide  Insurance.  1 


ARTS. 

Ponds,   ownership   of     fish 
going  into  another 428 

Ports,  are  dependencies  of 
the  Crown 400 

Possession,  what  is 2192 

requisite  for   prescription, 

definition  of      2193 

always  presumed  to  be  as 
proprietor,   in   absence    of 

proof  to  the  contrary 2194 

begun  for  another,  pre- 
sumed to  continue  so 2195 

requisite  for  prescription 
cannot  be  founded  on 
facultative  acts  or  by  suffer- 
ance        2196 

nor  on  acts  of  violence 2197 

but  in  cases  of  violence  or 
clandestinity,  it  begins 
when  the  defect  ceases, 
though  a  thief's  heir  can- 
not prescribe 2198 

actual,  coupled  with  proof 
of   former,    raises    a    pre- 
sumption of  intermediate. .     2199 
actual,  of  a  corporeal  move- 
able, creates  a  presumption 

of  ownership  2268 

of  property  of  absentees : 

Vide  Absentees 93etseq. 

person  in  actual,  preferred 
as  between  two  vendees  of 
same  thing 1027 

Possession  of  Status,  does 
not  dispense  parties  from 

§  reducing  marriage   certi- 
cate 160 

parties  in  possession  of 
status,  cannot  demand  nul- 
lity of  act 161 

of  legitimate  children .  .229  et  seq. 

Possessor,    when    in    good 

faith,  acquires  fruits 411 

when  he  is  deemed  in  good 
faith 412 

Possessory  Action,  emphy- 
teutic lessee  may  bring 572 

Pound  Sterling,   value  of  : 
Vide  Sovereign 17  §  20 

Power  of  Attorney  :  Vide 
Mandate 1701  et  seq. 
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ARTS. 

Preamble,  which  forms  part 
of  an  Act,  assists  in  ex- 
plaining it 12 

Precious  Stones,  not  in- 
cluded in  the  word  >4  move- 
ables"         395 

Preciput,    conventional,  in 

marriage  covenants 1401 

not  subject  to  the  formali- 
ties of  gifts 1402 

right  to,  opens  by  natural 
death,   but   not    by    civil 

death 1403 

nor  by  separation  of  pro- 
perty   or    from     bed    and 

board 1404 

rights  of  creditors  of  com- 
munity regarding 1405 

Prescription,     is    positive 
and  extinctive  or  negative.    2183 
may  be  renounced  but  not 

by  anticipation 2184 

renunciation  of  is  express 

or  tacit 2185 

effect  of  as  regards  sureties.    2229 
persons  who  cannot  alienate 

cannot  renounce 2186 

who    may    set   up,    when 

debtor  has  renounced 2187 

Court  cannot  supply  de- 
fense resulting  from 2188 

but  in  certain  cases  right  is 
absolutely  extinguished . . .    2267 
of    immoveable    property, 

law  governing 2189 

and  as  regards  moveable 
property      an  i      personal 

actions 2190 

commenced     in     Lower 

Canada,  how  completed 2191 

possession    necessary   for : 

Vide  Possession 2192  et  seq. 

Causes  hindering  prescrip- 
tion, precarious  possession 
and  substitutions. — Things 
not  the  object  of  commerce 

are  not  subject  to 2201 

good  faith  assumed  and  bad 

faith  must  be  proved 2202 

is  not  acquired  by  those 
who  possess  for  another. . .    2203 


Prescription. —  arts. 

nor  by  their  heirs 2204 

save  in  cases  of  interver- 

sion  of  title 2205 

of  ten  years  by  purchasers 
under  a  translatory  title 
derived  from  a  precarious 
or  subordinate  possessor. . .    2206 

in  cases  of  substitution 2207 

no  one  can  acquire,  against 

his  title 2208 

save  that  he  may  be  freed 

from  an  obligation  by.. 2209 

of  excess  of  contents  of  im- 
moveables      2210 

a  continuation  of  like  ser- 
vices does  not  hinder 2266 

Things  imprescriptible  and 
privileged  prescriptions. — 
Action  of  a  child  to  estab- 
lish his  status  is  impre- 
scriptible        235 

Crown   may   avail  itself 

of 2211 

rights  of  C  r  o  w  n  of  so- 
vereignty   and    allegiance 

are  not  subject  to 2212 

nor  are  sea  beaches,  ports, 
rivers,  and  other  real  rights 

of  the  Crown 2213 

nor  are  the  principal  of 
rents,  dues,  revenues  owing 

to  the  Crown 2214 

but  arrears  of  are 2215 

of  property  escheated  to  the 

Crown 2216 

sacred  things  cannot  be  ac- 
quired b?    2217 

when  it  takes  place  against 

the  church 2218 

Things  imprescriptible  and 
privileged  prescriptions. 
Right  to  tithes  is  impre- 
scriptible, but  positive  pre- 
scription by  40  years  runs 
between     neighbouring 

rectors 2219 

public  property  cannot  be 

acquired  by 2220 

but  property  belonging  to 
municipalities  and  that 
held  in  mortmain  can 2221 
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right  to  redeem    rents    is 

imprescriptible 2248 

Interruption  of,  is.  either 

natural  or  civil 2222 

Interruption  of,  definition 

of  natural 2223 

Interruption    of,    judicial 

admission  effects 2265 

Interruption    of,   judicial 

demand  effects 2224 

Interruption  of,  but  not  if 
brought  before  incompe- 
tent court 2225 

Interruption  of,  nor  if  ser- 
vice is  null,  or  the  suit  is 
abandoned,    perempted  or 

dismissed 2226 

Interruption  of,  effect  of. . 

2228,  2255,  2264 
Interruption    of,  how   ef- 
fected civilly 2227 

Interruption  of,  endorse- 
ments of  payments  on  notes 
or  other  writings  do    not 

make  proof  of  1229 

Interruption  of,  effect  of 
as  regards  jo. nt  and  several 

creditors 2230 

Interruption  of,  and  as  re- 

fards   joint     and    several 
ebtors  and  heirs,  etc 2231 

Interruption  of,  registra- 
tion does  not  effect 2095 

Suspension  of,  as  against 
those  not  born,  minors, 
idiots,  madmen  and  others. 

2269,  2232 
Suspension  of,  as  between 

husband  and  wife 2233 

Suspension  of.  as  against 

married  women 2234,  2235 

Suspens-ion  of,  with  regard 
to  certain  personal  actions.    2236 
Svspension  of,  as  regards 
beneficiarj  heir  and  vacant 

successions 2237,  2238 

Suspension  of,  and  joint 
and  several  creditors  and 

heirs 2239 

Time  required  for,  is  reck- 
oned by  days,  not  hours. . .     2240 


Prescription  —  arts. 

Time   required  for,   from 
when  calculated. .  2258,  2260,  2262 
By  thirty  years,  affects  all 

'   things  not  otherwise  regu- 
lated.      2242 

By  thirty  years,  has  same 
effect  as  immemorial  pos- 
session      2245 

By  thirty  years,  effect  of  on 
right  to  plead  in  actions. . .  2246 
By  thirty  years,  of  action 
to  account  against  tutors. .  2243 
By  thirty  years,  title  may 
establish  defects  in  posses- 
sion       2244 

By  thirty  years,  arrears  of 

rent  due  to  Crown 2215 

By  thirty  years,  of  emphy- 
teutic rents 2249 

By  ten  years,  of  corporeal 
immoveables  under  trans- 
la  tory  title 2206,2251 

By  ten  years,  of  capital  of 
dues  and  rents,  by  subse- 
quent purchaser 2252 

By  ten  years,  what  consti- 
tutes good  faith  of  sub- 
sequent purchasers 2253 

By  ten  years,  a  title  which 
is    null,    cannot    form     a 

ground  for 2254 

By  ten  years*  effect  of  re- 
nunciation of 2255,  2264 

By  ten  years,  when  may  be 
invoked  together  with  that 

of  thirty  years 2256 

By  ten  years,  obligation  to 
renew  hypothecs,  etc.,  in 
cases  where  this  prescrip- 
tion lies 2257 

By  ten  years,  of  contracts 
for  error,  fraud,  violence  or 
fear,  lesion  and  rectification 
of    tutors'    accounts    and 

when  this  time  runs 2258 

By  ten  years,  of  claims 
against  architects  and  con- 
tra tors 2259 

By  ten  years,  as   regards 

escheats  to  the  Crown 2216 

By  five  years,  of  profession- 
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Prescription.—  arts. 
al  services   and    disburse- 
ments of  advocates  and  at- 
torneys     2260 

By  five  years,  of  profession- 
al services  and  disburse- 
ments of  notaries  and  fees 

of  officers  of  justice 2260 

By  five  years,  of  deposit- 
aries, for  recovery  of  papers 

and  titles. 2260 

By  five  year 8,  of  bills  of 
exchange,  promissory  notes 
and  notes  for  the  delivery 

of  grain 2260 

By  five  years,  of  sales  of 

moveable  effects 2260 

By  five  years,  of  labor  and 

work  in  general 2260 

By  five  years,  of  physicians 
and  surgeons  and  how 
proof    of  their  services  is 

made 2260 

By  two  years,  of  seduction 

and  lying-in  expenses 2261 

By  two  years,  of  offences 

and  quasi-offences 2261 

By  two  years,  of  wages  of 
workmen  hired  for  more 
than  one  year  and  not  re- 
puted domestics 2261 

By  two  years,    of    school 

masters  and  teachers 2261 

By  one  year,  of  slander  and 

libel 2262 

By  one  year,  of  bodily  in- 
juries in  general 2262 

JBy  one  year,  of  wages  of 
domestics  &  farm  servants    2262 
By  one  year,  and  of  mer- 
chants'   clerks,    hired    for 

less  than  a  year 2262 

By  one  year,  of  hotel  and 
boarding  house  charges.  . .     2262 
of  certain  short,  established 

by  Act  of  Parliament 2263 

when  it  recommences  after 

renunciation 2264 

when  debt  is  absolutely  ex- 
tinguished by 2267 

begun,  before  promulgation 

of  code,  how  governed 2270 


ARTS. 

Preservation,  of  thing,  be- 
fore deli  very 1025 

of  thing,  obligation  to  de- 
liver, involves  the 1063 

of  thing*  and  person 
charged  therewith  must 
use  care  of  a  prudent  ad- 
ministrator      1064 

of  th ing,  in  contract  of  sale    1498 

"  in      contract     of 

lease  and  hire 1626  et  seq. 

jof   thing,    in  contract   of 
lease  and  hire  of  work..  1684,  1686 
of  thing,  in  contract  of  loan    1766 

"         in  contract  of  de- 
posit       1802 

of  thing,    in    contract    of 

pledge 1973 

of  thing,  privilege  for  ex- 

Esnses  incurred  in  :    Vide 

Presumption,  of  survivor- 
ship :  Vide  Survivorship 

603  et  seq. 
furnishing  of  deeds  by  no- 
taries is  not  a  presumption 
of  payment  of  their  fees. .  .     1242 
acquittal  of  the  principal  of 
a  loan,  creates  a  presump- 
tion of  payment  of  interest    1786 
of  receipt  of  work  by  pay- 
ment of  wages  of  workmen    1687 

Presumptions,    are    estab- 
lished by  law  or  arise  from 

facts 1238 

legal    presumptions    and 

those  juiHs  et  dejure 1239 

when  proof  can  contradict 

a  legal  presumption 1240 

res  judicata  is  a  presump- 
tion juris  et  dejure 1241 

when  left  to  discretion  of 
Court  1242 

Pre  takings,  in  successions, 

by  heirs 701,702 

in  community,  by  each  con- 
sort or  his  heirs 1357 

but  those  of  wife  take  pre- 
cedence over  husband's 1358 

Price,  obligation  of  buyer  to 
pay,  in  sales 1532 
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Price.—  arts. 

when  buyer  must  pay 1538 

when  buyer  must  pay  in- 
terest on 1534 

when  buyer  may  delay  pay- 
ment of 1535 

effects   of   his  not  paying 

1536  to  1540 
buyer  cannot  recover,  when 
he  has  brought  an  action 
for  dissolution  of  sale,  be- 
cause of  non-payment  of . . .     1541 
but  converse  is  not  the  case    1542 
in  cases  of  moveable  things 

1543, 1544 

Priests :  Vide  Ministers, 
Tithes. 

Primordial  Title,  acts  of 
recognition  do  not  make 
proof  of 1213 

Printing,  and  distribution 
of  laws 4,  5 

Prisons,  persons  dying  in, 
how  burial  of  must  be 
authorized 69 

Private  Writings :  Vide 
Writings  Private. 

Privilege,   meaning  of  the 

term 1983 

how  preference  amongst 
privileged  creditors  is  re- 
gulated      1984 

privileged  claims  of  equal 

rank  are  paid  rateably 1985 

effects  of    subrogation    in 

rights  of 1157,  1986  to  1988 

of  the  Crown 1989 

of  creditors  and  legatees  of 
a  person  entitled  to  separa- 
tion of  property 1990 

of  creditors  of  a  partnership    1991 
may  be  on    moveables  or 

immoveables 1992 

Upon   moveables,  on   what 

it  may  be 1993 

Upon    moveables,     what 
claims  carry  and  order  of. .     1994 
Upon     moveables,     fisher- 
man's lien 1994a 

Upon  moveables,  mutual 
fire  insurance  companies' 
Hen 1994b 


Privilege.—  arts. 
Upon    moveables,  lumber- 
man's lien 1994c 

Upon  moveables,  what  law 

costs  carry 1995 

Upon    moveables,    include 

costs  of  preservation 1996 

Upon  moveables,  for  tithes    1997 
"  of  unpaid 

vendor 1998,  2000 

Upon  moveables,  of  credit- 
ors having  a  right  of  pledge 
or  retention,  in  what  order    2001 
Upon  moveables,  for  funeral 

expenses 2002 

Upon   moveables,    for    ex- 

?enses  of  last  illness 2003 
Tpon  moveables,  for   mu- 
nicipal taxes 2004 

Upon  moveables,  of  lessor.     2005 
tpon  moveables,  of  owner 
of    a    thing    lent,    leased, 

pledged  or  stolen 2005a 

Upon  moveables,  of  domes- 
tic servants,  clerks,  appren- 
tices, journeymen  and  rail- 
way  employees,    and     for 
?rovisions  supplied.   2006 
Tpoix   immoveables,   what 
claims  carry  and  order  of . .     2009 
Upon  immoveables,  of  com- 
panies for  stoning  roads. . .  2009a 
Upon  immoveables,  for  ex- 
penses of  tilling  and  sow- 
ing      2010 

Upon  immoveables,  for  as- 
sessments and  rates 2011 

Upon      immoveables,     for 

seigniorial  dues 2012 

Upon  immoveables,  of  la- 
borers, workmen,  archi- 
tects and  builders 2013 

Upon   immoveables,  when 

the  right  exists 2013b 

Upon  immoveables,  how  it 

is  preserved 2013c 

Upon  immoveables,  of  ven- 
dor       2014 

Ugon  immoveables,  how  re- 
tained       2015 

Upon  immoveables.  Vide 
Hypothecs. 
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ARTS. 

Privilege  Maritime,  upon 
vessels,  for  certain  debts . .     2383 

of  ship  s  husband 2384 

upon    cargo,    for    certain 

debts    2385 

upon   freight,    for   certain 

debts 2286 

order  of,  when  there  are 
claims  for  collision,  aver- 
ages or  salvage 2387 

special  regulations  as  to 
Vice  Admiralty  Court 2388 

Privy,  erection  of  near  com- 
mon walls 532 

Probate  of  Wills,  how  and 

where  made 857 

heir  need  not  be  called  to. .  858 
when  heir  may  not  contest .  859 
when  lost  or  withheld .  .880  to  862 

Prodigality,  a  ground  for 
interdiction :  Vide  Inter- 
diction        326 

Profession,  religious,  dis- 
abilities arising  from  34 

religious,  acts  of 70  to  74 

of  advocate  and  attorney, 
how  regulated 1732 

Prohibition  to  Alienate, 
bow  it  mav  arise  and  its 

effects  ....  * 968 

in  whose  interest  it  may  be.      969 

things  sold,  is  void 970 

may  be  confirmatory  of  a 

substitution 971 

effect   of    not    expressing 

motive  of 972 

when  a  substitution  is  cre- 
ated by 973,976 

extending  to  several  de- 
grees     974 

may    be  confined   to   acts 
inter  vivos  or  acts  in  con- 
templation of  death,  etc . . .      975 
out  of  family,  effects  of  .977  to  979 
meaning  of   terms    "chil- 
dren "  or  "  grandchildren  " 

in 980 

must  be  registered 981 

Promise  of  Marriage,  not 
a  ground  for  opposition  to  a 
marriage 62 


ARTS. 

Promise  of  Sale :  Vide 
Sale. 

Promissory  Notes,  endorse- 
ments of  payments  on,  do 
not  prove  interruption  of 

prescription 1229 

signification  of  transfer  of, 

not  necessary 1573,  2286 

Promulgation,  of  Acts  of 
imperial     and     provincial 

parliaments 1,  2 

of  code,  prescription  com- 
menced oefore,  how  gov- 
erned      2270 

of  code,  effects  of 2613,  2615 

Proof,  on  whom  burthen  of 

lies 1203 

when  secondary  cannot  be 

received 1204 

how  it  may  be  made 1205 

Vide  England,  laws  of. 
By  writings,  of  authentic 

writings 1207  to  1214 

By  writings,  of  copies  of 
authentic  writings. .  .1215  to  1219 
By  writings,  executed  out 
of  Lower  Canada .....   ....     1220 

By    writings,    of     private 

writings 1221  to  1229 

by  testimony  :  Vide  Testi- 
mony. 

by     presumptions :      Vide 
Presumptions. 
by  admissions :    Vide  Ad- 
missions. 

by  oath  of  parties :  Vide 
Oath. 

of  interruption  of  prescrip- 
tion is  not  made  by  en- 
dorsement of  payments,  on 

promissory  notes J.229 

of  primordial  title  by  acts 

of  recognition 1213 

Property,  in  its  relations 
with  those  to  whom  it  be- 
longs or  who  possess  it 

399  et  seq. 
without  an  owner  belongs 

to  Crown 401,  584 

in  matters  of  successions. .      599 
how  it  can  be  disposed  of  .       "54 
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Property.—  arts. 

of  debtor  is  common  pledge 

of  his  creditors 1081 

is  either  moveable  or  im- 
moveable        374 

Vide  Moveable  Proper- 
ty, Immoveables. 

Proprietor,  buildings  on 
land  are  presumed  to  have 

been  made  at  cost  of 415 

of  soil  who  constructs 
buildings  with  materials  of 

others 416 

may  be  bound  to  pay  a  pos- 
sessor in  good  faith  for  im- 
provements made  on  his 
property  or  may  have  them 

removed 417,  418 

such  possessor  may  have 
right  of  detention  until 
proprietor  pays  the  cost  of 

improvements 419 

of  land  enjoys  alluvion 420 

of  ground  adjacent  to  that 
uncovered      by       rushing 
water  enjoys  tne  increase . .      421 
of  land  carried  away  by  a 
sudden  force  may  reclaim 

it 423 

of  land  on  south  side  of  St. 
Lawrence  may  cut  and  cure 
grass  on  the  beach  :  Vide 
R.S.Q.  5537 

his  rights  with  regard  to 
moveables  improved  by  ac- 
cession of  workmanship. . . 

429  et  seq. 

Protestant,  churches,  mean- 
ing of  the  word  :  Vide  foot- 
note to  article 42 

Protests,  when  may  be  made 
by  one  notary 1209 

Provisions,  doubtful  or 
ambiguous    of    law,    how 

interpreted 12 

privilege  of  those  who  sup- 
ply     2006 


ARTS. 

Provisional  Possession, 

of  the  heirs  of  absentees : 
Vide  Absentee 93  et  seq. 

Proximity,  of  relationship, 
how  determined 615 

Prudent     Administrator, 
right  of  use  and  habitation 

must  be  used  as  by  a 490 

obligation  to  keep  a  thing 

involves  the  care  of  a 1064 

lessee  must  use  things  as  a    162H 
borrower  must  bestow  care 

ofa 1766 

depositary  must  keep  thing 

as  a  1802 

mandatary  must  act  asa..     1710 
sequestrator  is  responsible 

asa 1825 

trustee  must  act  as  a 961k 

Publication,  of  bans  of  mar- 
riage :  Vide  Bans  of  M  \r- 

riage 57  et  seq. 

130  et  seq. 

Publicity,  of    registers    of 

civil  status 50 

of  registers  of  real  rights 

2177  et  seq. 

Purchaser,   at    auction    is 
bound  by  the  entry  of  his 

name  in  the  sale  book 1567 

effect  of  his  not  paying  the 

price 1568 

at  judicial    sales    who    is 

evicted— his  remedy 1586, 1587 

in  sales  for  purposes  of  pub- 
lic utility  cannot  be  evicted    1590 
when  he  has  a  right  to  evict 

a  lessee 1663  to  1665 

effect  of  unregistered  rights 
upon  subsequent  purchas- 
ers      2085 

effect  of  registration  of  real 

rights  as  against  a 2088 

prescription  by  subsequent 

purchasers 2251  et  seq. 

Vide  Bu  yer. 
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ARTS. 

Quality,     of     father     and 
mother  is  stated  in  acts  of 

birth 54 

of  parties  to  be  married 
and  that  of  their  parents  in 

acts  of  marriage 58 

and  of  the  deceased  in  acts 

of  burial 67 

merchantable,  requisite 
when  thins  conti  acted  for 
is    determined     in      kind 

only 1151 

to  contract:  Vide  Capa- 
city. 

Quantity, seller  must  deliver 

full 1500 

effect  of  excess  or  deficiency 

of 1501  et  seq. 

of  a  thing  in  obligations 
may  be  uncertain  provided 
it  can  be  ascertained 1060 

Quarries,  when  usufructu- 
ary may  work 460 


Quarries.—  arts. 
rights  of    community    re- 
garding       1274 

Quasi-Contracts,       obliga- 
tions arise  from    963 

persons  capable  of  contract- 
ing may  be  bound  or  bind 

others  by 1041 

and  also  persons  incapable 

of  contracting 1042 

Vide  Negotiorum  gestio . . . 

1043  et  seq. 
resulting  from  the  reception 
of  a  thing  not  due :   Vide 
Undue  Payment 1047  et  seq. 

Quasi -Offences,  obligations 

arise  from 083 

every  person  is  responsible 

for  his 1053 

also  for  those    under    his 

control  1054 

and  damages  arising  from 

fault  of  his  animals 1055 

how  prescribed . . .  .2261,  2262 


R. 


Rabbits,  passing  into  an- 
other warren,  ownership  of     428 

Rates,  school  and  municipal, 
privilege  for  on  immove- 
ables  2000  §5,  2011 

usufructuary  liable  for 471 

Ratification  of  title:  Vide 
Confirmation  of  Title. 2081  §  7 

Reading,  of  acts  of  civil 
status  to  parties  and  wit- 
nesses          41 

of  wills  in  authentic  form . .      843 

Realization,  clause  of,  in 
marriage  covenants,  effect 

of 1385 

renders  consort  debtor  for 
amount  he  promised  to  con- 
tribute      1386 

how    the    contribution    is 

substantiated 1387 

effect  of  as  to  pretakings  of 
consorts * 1388, 1389 


Reception  of  thing  not  due, 
quasi  contract  arising  from: 

Vide  Undue  Payment 

1047  et  seq. 

Recognition,  acts  of,  when 
proof  of  primordial  title  . . .     1213 

Reconciliation,  effect  of, 
between  parties  to  an  action 
for  separation  from  bed  and 
board 196,217 

Records,  of   the  executive 
departments  of  government, 
of  parliament  and  of  courts 
of  justice  are  authentic 1207 

Rectification,  of  errors  in 
acts  and  registers  of  civil 
status,  by  whom  may  be 
demanded  and  before  what 

Court 75 

effect  of  judgment  of 76 

of  total  omissions  in,  how 
effected 77 
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Rectification.—  arts. 

against  whom  judgment 
may  be  set  up 78 

Redemption,  of  share  as- 
signed to  a  stranger  by  one 

of  co-heirs 710 

right  of  may  be  stipulated 
in   contract    of    sale    and 

effects  of 1546 

seller  takes  back  property 
free  of  incumbrances    .   . .      1547 
cannot    be  stipulated    for 

more  than  ten  years 1548 

and  stipulated  term  must 

be  strictly  observed 1549 

failing  which  buyer  remains 

absolute  owner 1550 

the    term     runs     against 

minors  and  others 1551 

seller  of  immoveables  may 
exercise  right   of    against 

second  buyer 1552 

but  second  buyer  may  pre- 
scribe against  seller 1553 

and  may  set  up  benefit  of 
discussion  as  against  credi- 
tors of  the  seller 1554 

effect  of  sale  by  licitation. .     1555 
and     of      several     selling 

jointly 1556 

how  exercised  by  co-heirs. .     1557 
buyer  may  compel  co-heir 
or  co-vendor  to  take  back 

whole  property     1558 

unless  sale  was  made  by 
each  of  them  of  his  part 
only 1550 

Redemption,  effect  of  as  re- ' 

gards  heirs  of  buyer 1560 

right  of,  must  be  registered.    2100 
right  of  is  absolute  without 
prescription  being  required    2248 

Redhibitory,  action,  when 
must  be  brought 1530 

Redaction,  of  gifts  to  con- 
cubines, incestuous  or  adul- 
terine children 768 

Registers,  of  civil  status, 
acts  of  civil  status  are  in- 
scribed in 42 

of civil  status,  meaning  of 
words     "Protestant 


Red  uct  ion.  —  arts. 

churches."      Vide  foot-note 

to  article 42 

of  civil  status,    duplicate 
are     divided     into     three 

volumes 42a 

of  civil  statics,  regulations 

concerning 42b 

of  civil  status,  alphabetical 

index  is  made 42c 

of  civil  status,    to    whom 

furnished 43 

of  civil  status,  by   whom 

kept 44 

of  civil  status,  must  be  ini- 
tialed by  proper  officer 45 

of  civil  status,  acts  of  civil 

statu 8  are  inscribed  in 46 

of  civil  status,  one  dupli- 
cate is  deposited  yearly  with 

prothonotary 47 

of  civil  status,  who  must 
verify   them     and     report 

thereon 48 

of  civil  status,  the  other  is 

kept  by  register 69 

of  civil    status,    extracts 

from  are  authentic 50 

of  civil  status,  when  lost 

or  none  kept 51 

ofcii^il  status,  responsibil- 
ity for  alterations  therein.        52 
of  civil  status,  penalties  to 
which  keepers  of  are  sub- 
ject         53 

of  civil  status,  for  acts  of 

religious  profession 70  et  seq. 

of  civil  status,  which  have 
been  lost  or  destroyed,  how 

replaced 78a  et  seq. 

of  civil  status,  reproducing 
those  kept  up  to  the  year, 

1800 78fetseq. 

Family,  against  whom  they 
do  and  do  not  make  proof. .  1227 
of  departments  of  govern- 
ment, parliament  and 
courts  of  justice  are  au- 
thentic     1207 

Registrars :  Vide  Regis- 
tration Offices— Organi- 
zation of. 


INDEX  TO   CIVIL   CODE. 


431 


ARTS. 

Registration,  of  partner- 
ships. Vide  R.  S.  Q.  5635  et  seq. 
when  wife  separate  as  to 
property  engages  in  com- 
merce. Vide  R.  S.  Q.  5502a. 
fives  effect  to  real  rights. .  2082 
:om  what  time 2068 

certain  rights  are  exempt 

from  2084 

effect  of  notice  received  or 
knowledge  acquired  of  an 

unregistered  right 2085 

against  whom  want  of  may 

be  invoked 2086 

by  whom  it  may  be  de- 
manded     2087 

effect  of  possession  before 

the  code  in  regard  to  2088 

preference  arising  from  ob- 
tains  only    between     pur- 
chasers from  same  person .    2089 
within    30  days    oi    insol- 
vency of  title  derived  from 

insolvent  is  null 2090 

as  is  also  that  effected  after 

seizure  of  the  property 2091 

when  it  must  be  made 2092 

whom  it  avails 2093 

.how  unregistered  privi- 
leged claims  take  effect 2094 

does  not  interrupt  prescrip- 
tion     2095,2131 

what  acts  require,  and  ef- 
fects thereof 2098 

authentic  titles  to  mining 
rights  may  be  registered 
within  60  days  from  date. .  2099 
sales,  gifts  or  exchanges 
and  rights  of  redemption 
must  be  registered  within 

30  days 2100 

also  certain  judgments 2101 

a  right  of  dissolution  of 
sale  has  no  effect  against 

third  parties  without 2102 

privilege  of  laborer,  work- 
man, architect  and  builder, 

how  preserved 2103 

those  of  co-part itioners  by 
registration  of  deed  of 
partition  within  30  days . . .    2104 


Registration.  arts. 

and  those  of  co-heirs  and 
co-legatees  for  privileges 
accruing  under  licitation . .  2105 
creditors  and  legatees  of  de- 
ceased debtor  claiming  sep- 
aration of  property,  must 
register  notice  within  6 
months  of  death  ot  debtor.  2106 
as  also  claims  for  funeral 

expenses  of  last  illness 2107 

fiduciary  substitution  must 

be  registered 2108,  2109 

and  also  all  rights  of  own- 
ership resulting  from  wills 

within  6  months 2110 

requisites  in  case  of  con- 
cealment,   suppression    or 

contestation  of  the  will 

2111,  2112 
husbands  must   effect,    of 

their  wives'  rights 2113 

or  their  parents  or  tutor  if 

husband  be  minor 2114 

what  property  is  effected 

by 2115 

of  customary  dower 2116 

of  servitudes 2116a 

of  rights  of  minors  and  in- 
terdicted persons 

2117  to  2120,  2147b 
of  judgments  and  judicial 

acts  of  civil  courts 2034,    2121 

of  hypothecs  of  the  Crown.     2121 
of  deed  of  sale,  secures  five 

years  interest 2122 

of  life  rent,  secures  arrears 

for  five  years 2123 

of  other  claims,  secures  two 

years  interest  only 2124 

other  arrears  are  secured 
by  registering  a  memorial 

thereof 2125 

renunciations  of  dower, 
successions,  legacies,  and 
community  of  property  re- 
quire      2126 

leases   for  more  than  one 

yearrequhe 2127,2128 

and  also  payment  of  rent 
for  more  than  one  year  in 
anticipation 2129 
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Registration. —  arts. 

order  of  preference  of  real 

rights 2130 

is  effected  at  length  or  by 
memorial  and  may  be  re- 
newed  .2131 

at  length,  how  effected 

2132  to  2135 
by  memorial,  how  effected.    2136 
form  of  memorial  and    at 
whose  request  it  may    be 

made 2137 

memorial  may  embody  sev- 
eral titles 2138 

contents  of  memorial 2139 

memorial  is    delivered    to 

register  and  proved 2140 

how  proved  and  executed 

in  Lower  Canada 2141 

and  if  in  Upper  Canada 2142 

and  if  in  any  other  British 

possession 2143 

and  if  in  a  foreign  country.     2144 
if  executed  in  duplicate  be- 
fore a  notary 2144a 

duty  of  registrar  on  receipt 

of 2145 

memorial  of  arrears  of  in- 
terest must  state  amount 
thereof  and  be  sworn  to.  . .     2146 
provisions  of   this  section 
apply  to  titles  not  affecting 
immoveables  but  requiring 
registration  by  special  laws    2147 
form  of  certain  notices,  de- 
clarations and    memorials  2147a 
right  of    married  women, 
minors  and    interdicts   to 

effect 2147b 

Cancelling  of,    who    may 

and  who  must  effect 2148 

Cancelling    of,    who    may 

demand 2140 

Cancelling  of  when  it  may 

be  ordered 2150 

Cancelling  of  how  effected 

2151,  2152a 
**  consent  to 

must  be  mentioned 2152 

Cancelling    of    judgment 

ordering 2153,  2154 

Cancelling  of  sheriff  and 


Registration.—  arts. 

prothonotary  are  bound  to 
effect,  in  certain  cases.  .2155,  2156 
Cancelling  of,  registration 
of  confirmations  of  titles, 
forced  licitations,  sheriff's 
sale,  &c,  is  equivalent  to. .  2157 
Renewal    of     in     certain 

cases 2172,2173 

Certificate  of 2177 

Registry  Offices,  object  of 

and  where  established 2158 

are  kept  by  registrars,  their 

duties  ana  liabilities 2150 

when  must  be  kept  open. . .    2160 
what      books      registrars 

must  keep 2161 

addresses  of    hypothecary 

creditors  kept  by 2161a 

who  must  give  their    ad- 
dresses to 2161& 

how  they  are  entered 2161c 

how   seizures  are  entered 

by 2161<2  to  2161A 

how  sales    for    taxes    are 

entered  by 216K  to  216H 

the  registers  may  be  divided 

and  kept  in  several  parts . .    2162 

for  cities  of   Quebec   and 

Montreal 2163 

Governor  in  Council  may 

alter  form  of  books 2164 

of  official  plans  and  books 

of  reference 2166,  2167 

lands  may  be  described  ac- 
cording to 2168 

Organization  of  location 
of.  Vide  R.S.Q.  5651  etseq. 
Organization  of,  archives 
in  registry  offices  of  certain 
former  counties.  Vide 
R.  S.  Q.  5656  et  seq. 
Organization  of  registrar 
after  the  change.  Vide 
R.  S.  Q.  5660. 

Organization  of  prepara- 
tion of  official  plans  and 
books  of  reference.  Vide 
R.  S.  Q.  5661  et  seq. 
Organization  of  acquisi- 
tion of  registers.  vide 
R.  S.  Q.  5680. 
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Registry  Offices.—  arts. 

Organization  of,  renewal  of 
registers.  Vide  R.S.Q.  5681. 
Organization  of,  remission 
of  registers.  Vide  R.  S.  Q. 
6682. 

Organization  of,  duties  of 
registrars.  Viae  B.  S.  Q. 
5683  et  seq. 

Organization  of  oaths  to 
betaken  by  registrars.  Vide 
R.  S.  Q.  5688. 

Organization  of,  security 
to  be  furnished  by  Regis- 
trars. Vide  R.  S.  Q.  5689  et 
seq. 

Organization  of  Regis- 
trar's fees.  Vide  R.  S.  Q. 
.5603  et  seq. 

Organization  of  Inspector 
of  Registry  Offices.  Vide 
R.S.Q.  5607  et  seq. 

Relationship,  proximity  of, 

'  how  determined 615  et  seq. 

Release,     of      obligations, 

either  express  or  tacit 1181 

not  presumed  from  sur- 
render of  pledge 1182 

surrender  of  original  title 

'  of  an  obligation  to  one  of 
joint  and  several   debtors 

avails  co-debtors 1183 

express  release  in  favor  of 
one  of  joint  and  several 
debtors  does  not  discharge 

others 1184 

effect  of,  as  between  debt- 
ors and  sureties  1185 

consideration  given  by 
surety  for  his  release  is  not 
imputed  in  discbarge  of 
principal  debtor 1186 

Relief,  of  minors  for  lesion  : 
Vide  Lesion 1001  et  seq. 

Religious  Profess  Ion:  Vide 
Profession 70  et  seq. 

Removal,  r^fc  °*  nomina- 
tion to  an  Office  carries  that 

Of 17§17 

Of  Tutors,  causes  for 284,  285 

*'        advice  of  family 
council  requisite  for 286 


Removal.—  arts*. 

Of  Tutors,    requisites    in 

judgment  ordering 287 

Of  Interdiction,  when  and 

how  effected 336 

Of  Interdiction,  for  drunk- 
enness,   after    one    year's 

sobriety 336n 

Of  Testamentary  Execut- 
ors, when  and  how  effected      917 

.Renewal,  of  lease  by  tacit 
reconduction:  Vide  Tacit 

Renewal 1608  et  seq. 

of  registration 2131,  2172, 2173 

Renewal  Deed,  when  hold- 
er   in    hypothecary  action 

may  furn  ish  for  rents 2061 

debtor  of  emphyteutic  dues 

must  furnish 2249 

new  holder  of  immoveables, 
in  cases  where  ten  years, 
prescription  applies,  must 
furnish 2257 

Rent,  and  arrears  of,  are 
included  in    the    class    of 

civil  fruits 449 

discharges  for  more  than 
one  year's  rent  in  anticipa- 
tion must  be  registered 2129 

is  prescribed  by  five  years    2250 

privilege  of  lessor  for 2005 

Vide  Lessor,  Lessee. 
Alienation   for,    in     per- 
petuity,  is    equivalent    to 

sale 1593 

Alienation  for,  how  rent 

may  be  payable 1594 

Aliendtion  for,  obligation 

to  pay  is  a  personal  liability    1595 

Rents,  Constituted.,  sale  and 
transfer  of.  Vide  R,  S.  Q. 
5610  et  seq. 

Constituted,  capital  of  un- 
redeemed constituted  cre- 
ated   before    the    Code  is 

immoveable  by  law 382 

Constituted,  and  all  other 
perpetual  or  life  rents  are 

moveable 388 

Constituted,  what  are 1787 

Constituted,  may  be  made 

by  gift  or  will 1788 

28 
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Rents.—  arts. 
Constituted,  either  in  per- 
petuity or  for  a  term 1780 

Constttuted,  for  what  term 
may  be  made  when  effect- 
ing real  estate 389 

Constituted,  may  stipulate 
that  they  be  not  redeem- 
able for  thirty  years 300 

Constituted,  when  redeem- 
able at  option  of  debtor. .  .391,  392 
Constituted,   when  capital 

may  be  demanded 1799 

Constituted,     prescription 

of 1791,2248,2250 

Constituted,  effect  of  sale 

of  property  charged  with  .      1792 

Life :  Vide  Life  Rents, 

Rents,  Issues  and  Profits : 
Vide  Fruits. 

Renunciation,      of      Com- 
munity :    Vide  Community 

1338  et  seq. 
of  Prescription :   Vide  Pre- 
scription    2184  et  seq .  2229 

of  Successions :  Vide  Suc- 
cessions   651  et  seq. 

Repairs,  liability  of  usufruc- 
tuary for 468 

lesser  and  greater,  what  are 

the 469 

dowager's  liability  for 1459 

in  lease  and  hire,  liability 

of  lessor  for 1613 

when    lessee    must    suffer 

them  to  be  made 1634 

when  lessee  must  make 
them 1638 

Replacement,  as   between 
consorts  in  community.  1305,  1306 

Representation,  In  succes- 
sions, definition  of 619 

takes  place  without  limit 

in  the  direct  line  descending    620 

does  not  take  place  in  favor 

of  ascendants 621 

when  admitted  in  collateral 

line  622 

is    effected    according    to 

roots 623 

only  takes  place  of  those 
who  are  naturally  or  civilly 


Representation.—  arts. 

dead.  A  person  may  repre- 
sent him  whose  succession 
he  has  renounced 624 

Representations,  and  con- 

.   cealraents   in    Insurance : 

Vide  Insurance 

2485  et  seq.  2503,  2570 

Representatives,  the  word 
"  person  "  extends  to  heirs 
and 17  §11 

Reprisals,  between  consorts 
on  dissolution  of  com- 
munity  1357  et  seq. 

Requisites,  in  contracts  : 
Vide  Conditions. 

Rescission,  Of  Gifts  :    Vide 

Gifts,  revocation  of 811  et  seq 

Of  Contracts,  made  in  fraud 
of  creditors :  Vide  Credi- 
tors   1032  et  seq. 

Of  Sale,  for  latent  defects  : 

Vide  Dissolution 1525  et  seq. 

Of  Lease  :     Vide  Lessor, 

Lessee 1624,  1641,  1656,  1662. 

Of  Contracts  for  construc- 
tion of  a  building 1091 

In  matters  of  partition 

751  et  seq. 

Residence,  of  wife  is  with 

her  husband 175 

as  regards  notice  of  protest    2328 
Vide  Non-Resident 29 

Res  Judicata,  is  a  presump- 
tion juris  et  dejure 1241 

transaction  has  the  author- 
ity of 1920 

Resolution,  of  sale 1538  et  seq. 

Respectful  Requisitions, 
to  the  father  and  mother 
before  marriage  abolished .       123 

Respondentia :  Vide  Loan 
upon  bottomry  and  res- 
pondentia  2594  et  seq. 

Responsibility,  for  damages 
caused  by  a  person's  act  or 

neglect 1053 

for  those  caused  by  persons 

under  his  control 1054 

for  those  caused  by  animals 
or  buildings  owned  by 
him 1055 
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Responsibility.—  arts. 

when  light  to  damages 
ceases  as  regards  the 
injured  person's  heirs 1056 

Restitution, when  buyer  has 
a  right  to  claim  from  the 

seller 1511 

of  materials  used,  without 
proprietor's  consent,  to 
make  a  thing  of  a  different 
description 440 

Restore,  be  who  receives 
what  is  not  due  to  him  is 
bound  to 1047 

Retention,   right   of    upon 
moveables  on  which  posses- 
sor  has  made  improvements     441 
upon   immoveables    under 

similar  circumstances 410 

co-heir's  right  of  for  im- 
provements on  immove- 
ables returned  in  kind 732 

right  of  institute  to 066 

right  of  in  pledge 1066 

creditors  having  a  right  of.    2001 

Retroactive  Effect,  code 
does  not  apply  to  past  trans- 
actions when  it  would  have 

a 2613 

judgment  of  separation  as 
to  property  between  con- 
sorts has 1314 

Returns,by  consorts  or  their 
heirs  into  the  mass  of  the 

community    1355, 1356 

In  successions,  what  heirs 

must  return  into  mass 712 

In  successions,  obligation 
ceases  on  renouncing  suc- 
cession        713 

In  successions,  donee,  not 
an  heir  at  time  of  gift,  is 

still  bound  to  return 714 

In  successions,  effect  of 
gifts  to  son  of  a  person  en- 

titled  to  succeed 715 

In  successions,  what  a 
grandson  is  bound  to  return  716 
In  successions,  gifts  made 
during  marriage  to  donee 
or  his  wife,  when  they 
must  be  returned 717 


Returns. —  arts. 

In  successions,  are  made 
only   to  the  succession  of 

the  donor  or  testator 718 

In  successions,  disburse- 
ments for  establishment  of 
heir    or    payment    of    his 

debts  must  be  returned 710 

In   successions,  what    ex- 

?enses  are  not  subject  to. 720,  722 
n  successions,   only    due 

from  co-heir  to  co-heir 723 

In  successions,how  effected     724 
In  successions,  of  moveable 

property    725 

In  successions,  of  money. .      726 

"              of  immove- 
ables     727  to  720 

In  successions,  responsi- 
bility of  donee  for  deterior- 
ations       730 

In  successions,  and  for 
hypothecs  and  incum- 
brances        731 

In    successions,    right    of 
retention  for  ameliorations      732 
In    successions,    at    what 
time  value  is  estimated  .  .733,  734 
In    dower,    what   benefits 
child  is  bound  to  return . . .     1468 

Re-union,  of  consorts  :  Vide 
Reconciliation. 

Revendication,  unpaid  ven- 
dor has  a  right  of  1008 

is  subject  to  four  condi- 
tions       1000 

Revocation,  Of  gifts,  when 

creditors  may  obtain    803 

Of  gifts,  when  liable  to  be 
revoked  after  acceptance. .      311 
Of  gifts,  subsequent  birth 
oi  children  to  donor,  not  a 

ground  of 812 

Of  gifts,  when  express  stip- 
ulation is  requisite 816 

Of  wills,  how  testator  must 

effect 802 

Of  wills,  when  it  may  be 

demanded 803 

Of  wills,  effect  of  subse- 
quent wills  as  regards 

804,805,806 
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Revocation.—  arts. 

Of  wills.  Alienation  of  thing 

bequeathed  effect* 807 

Of  wills,  except  fay  gilts  in 
contract  of  marriage,  tes- 
tator cannot  renounce  his 

rightof 888 

Of    mandate,    terminates 

mandate 1755 

Of     mandate,     mandator 

may  at  any  time  effect 1756 

Of  mandate,  appointment 
of  new  mandatary  effects. .    1757 
Of  mandate,  notice  of  is 
requisite 1758 

Right  of  Accession  :  Vide 
Accession  and  Owner- 
ship* 

Right  of  Petition:  Vide 
Petition  of  bight. 2211 

Right  of  Redemption : 
Vide  Redemption  right 
of. 

Right  of  Way  :  Vide 
Way. 540  et  seq. 

Rights,  of  the  Crown  and  of 
third  parties,  when  affect- 
ed by  Acts  of  the  Legis- 
lature          9 

civil   are    enjoyed    by   all 

British  subjects 18 

civil,  how  they  are  lost  and 
restored :        vide      Civil 

Death 30  et  seq. 

Vide  Civil  death,  Pro- 
fessions Religious. 
of  ownership,  donor  must 

divest  himself  of 777 

of  succession,  what  seller 
of  is  bound  to  warrant, etc.; 

Vide  Sale 1570  et  seq. 

litigious:    Vide  Litigious 

rights 1582  et  seq. 

of  retention :  Vide  Reten- 


tion. 


Rights.— 

seigniorial :    Vide   Seigni- 
orial BIGHTS, 
of    Riparian     proprietors : 
Vide     Alluvion,    Servi- 
tudes. 

of    action,   sale  of:    Vide 
Sale. 
Risk,   in    insurance:    Vide 
Insurance. 

of  a  thing  before  delivery, 
rules  regarding  . . .  1025, 1063, 1064 
of  fire,  in  lease  and  hire. 1629, 1681 
in  contract  of  loan,  of  thing 

lent/. 1768 

in  partnership,  of  thing  the 
enjoyment  only  of  which 
belongs  to  the  partnership .    1S46 

Vide  PRESERVATION. 

Rivers,  navigable  and  float- 
able are  Crown  depend- 
encies       400 

alluvion  produced  belong  to 

.  owner  of  adjacent  land 480 

Vide  Alluvion,  Owner- 
ship. 

Roads,  maintained  by  the 
state  are  Crown  depend- 
encies    400 

things  found  on,  rules  regu- 
lating ownership  of . . .      503 

Roll:  Vide  List. 

Roots,  of  trees,   extending 
upon  neighbour's  property.     529 
where  representation  is  ad- 
mitted, partition  is  effected 
according  to 623 

Ruins,  of  a  building,  respon- 
sibility of  owners  for  dam- 
ages caused  by 1055 

Rural    Estates,   roles   ap- 
plicable to  lease  and  hire  of.     1657 
rules  particular  to  lease  and 
hire  of  farms  and.     Vide 
Lease  and  hire 1646  et  seq. 


s. 


Safe  Keeping:    Vide 

servation,  Risk. 
Sailors :  Vide  Seamen. 
Salary  :   Vide  Wages. 


Pre- 


Sale,  definition  of  contract 

of 1472 

general  rules  governing ....     1473 
of    moveable     things,    by 
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-  ARTS. 

weight,  number  or  meas- 
ure       1474 

on  trial,  presumed  made 
under  a  suspensive  condi- 
tion      1475 

simple     promise     of,    not 

equivalent  to 1476 

accompanied  by  the  giving 

of  earnest 1477 

promise  of,  with  tradition 
and   actual   possession,   is 

equivalent  to 1478 

expenses    of     title    deed, 

borne  by  buyer t . .    1479 

effect  of  on  rights  of  third 

parties 1480 

of  intoxicants  by  tavern 
keepers,  right  of  action  for 

price  of 1481 

capacity  to  enter  into  con- 
tract of  1482 

husband  and  wife  cannot . .  1483 
tutors,  curators,  agents, 
administrators,  trustees 
and  certain  public  officers 
cannot  buy  certain  prop- 
erty      1484 

of  litigious  rights,  who  can- 
not buy:    Vide  Litigious 

Bights 1485 

what  things  may  be  the  ob- 
ject of        1488 

of  a  thing  not  belonging  to 

seller,  is  null 1487 

but  is  valid  if  it  be  a  com- 
mercial matter  and  the 
seller  afterwards  becomes 

owner  of  the  thing 1488 

of  property  lost  or  stolen 
bought  at  a  fair  or  market .     1489 
or  sold  under  authority  of 

law 1490 

expenses  of  delivery  are  at 

the  charge  of  seller 1495 

obligations  of  seller:  Vide 
Seller,  Warranty,  De- 
livery   1491  et  seq. 

obligations  of  buyer :  Vide 
Buyer  purchaser,  Dis- 
solution, Interest,  Pay- 
ment   ', 1532  et  seq. 


Sale.—  arts. 

dissolution  of:  Vide  Dis- 
solution,    Lesion,     Re 

demption 1546  et  seq. 

by  licltation :  Vide  Licit  a 

tion 1562, 1563 

by  auction :  Vide  Auction  . 

1504  et  seq. 

of  registered  vessels 

1569,  2399  et  seq. 
Of  constituted  rents,  Vide 
B.  S.  Q.  5610  et  seq. 
Of  certain  property  belong- 
ing to  minors  and  other 
incapable  persons,  how  ef- 
fected   t 351a 

Of  certain  pro/  erty  belong- 
ing to  minors  and  other 
incapable  persons,  im- 
moveables and  shares 351b 

Of  debts  and  rights  of  ac- 
tion, how  perfected 1570 

Of  debts  and  rights  of  ac- 
tion, when  buyer's  posses- 
sion  is   available    against 

third  parties 1571 

Of  debts  and  rights  of  ac- 
tion, when  debtor  has  no 
domicile  in  the  province, 
advertising     is     sufficient 

notice  of  transfer 1571a,  15716 

Of  debts  and  rights  of  ac- 
tion, how  signification  may 
be  made  when  a  whole  class 
of  rents  or  debts  are  sold  . .  1571c 
Of  debts  and  rights  of  ac- 
tion, effect  of  payment  by 
debtor  lo  the  seller  before 

signification  of  act 1572 

special  rules  as  to  checks, 

notes,  bills,  shares,  etc 1573 

of  a  debt  includes  its  acces- 
sories  1499,1574 

but  arrears  of  interest  are 

not  included 1575 

of  a  debt,  implies  warranty 

of  existence  of  debt 1576 

effect  of  a  warranty  of  solv- 
ency of  debtor 1577 

Of  successions,    warranty 

of  seller 1579 

Of  successions,  seller  must 
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Sale.—  arts. 

reimburse  what  be  may 
have  received  of  tbe  suc- 
cession      1580 

Of  successions,  obligations 

or  buyer 1581 

Of  litigious  rights :    Vide 

Litigious  Rights 1582  et  seq. 

Forced,  when  and  how  af- 
fected      1585 

Forced,  remedy  of  buyer  in 

case  of  eviction 1586,  1587 

Forced,  of  immoveables  for 
purpose*  of  public  utility 
Vide  R.  S.  Q.  5754a  et  seq. 
(54  V.  c.  38) 1588  et  seq. 

Salt,  stores  for:  Fio>STORKS.532§4 

Salvage,  finder  of  things  on 
sea  or  on  sea-shore  has  a 

claim  for 689 

loss  by,  insurers  are  re- 
sponsible for 2528 

Schoolmasters,  are  re- 
sponsible     for      damages 

caused  by  their  pupils 1054 

claims  of  for  tuition,  &c, 
prescribed  by  two  years 2261 

Sea,  things  which  are    the 
produce  of,  belong  to  finder     588 
things  found  at  sea    con- 
tinue to  belong  to  original 
owner 589 

Seamen,  master  has  author- 
ity over 2401 

special  duties  of    masters 

with  respect  to. 2404 

wages    of,    not    exceeding 

$200,  how  recovered 2405 

prescription  of  runs  only 
after  expiration  of  voy- 
age     2406 

wills  of;  special  provisions 
concerning 849 

Second  Marriage,  cannot 
be  contracted  before  dis- 
solution of  the  first 118 

prohibition  respecting 

gifts  by  future  consorts  in 
case  of,  no  longer  exists.  . .       764 

Security  for  Costs,  to  be 
furnished  by  registrars. 
Vide  R.  S.  Q.  5689  et  seq. 


ARTS. 

Seel action,  or  lying-in  ex- 
penses prescribed  by  two 
years 2261 

Seigniorial  Rights,  com- 
mutation of,  Vide  R.  S.  Q. 
5505  et  seq. 

Seigniories,  re-entry  upon 
abandoned  lands  in.  Vide 
R.  S.  Q.  5607  et  seq. 

Seizin,  of  heirs,  takes  effect 

by  operation  of  law 607 

oi  legatees,  how  it  takes 

place 891 

of  trustees 981b 

Seizure,  payments  made  to 
the  prejudice  of  a  seizure, 
are  not    valid    as   against 

seizing  creditor 1147 

alimentary  debts  not  liable 
to  seizure  are  not  subject 

to  compensation 1190 

immoveables  under,  how 
effected  by  registration 2091 

Seller,  principal  obligations 
of  are  delivery  ana  war- 
ranty   1491 

what  constitutes  delivery  .     1492 
when  obligation  to  deliver 

is  satisfied. 1493 

delivery      of      incorporeal 

things,  how  effected 1494 

expenses  of  delivery  are  at 

charge  of 1495 

is  not  obliged  to  deliver  if 
buyer  do  not  pay  price  un- 
less a  term  has  been  granted  1496 
nor  even  then  if,  since  the 
sale,  buyer  has  become  in- 
solvent        1497 

in    what    condition    thing 

must  be  delivered 1498 

must  deliver  accessories  of 

thing  sold 1409 

is    bound    to    deliver   full 

quantity  sold 1600 

effects  of  delivering  more 

or  less 1500  et  seq. 

is  obliged  in  favor  of  the 
buyer  to  legal  or  conven- 
tional warranty :  Vide 
Warranty.  .* 1506  et  »eq. 


IND*X  .TO,  CIVIL    CODE. 


439 


Seller.—  arts. 
privilege    of,  upon    move- 
ables sold 1998  et  seq, 

privilege  of,  upon  immove- 
ables sold 2009  §  9,  2014 

Separation  of  Debts,  con- 
sorts may  modify  legal  com- 
munity by  stipulating  that 
they  shall  be  separately 
liable  for  their  debts  con- 
tracted before  marriage . .  1384  §  3 
effect  of  clause  by  which 
consorts  stipulate  that 
they    will    separately   pay 

their  personal  debts 1396 

when  consort  brings  a  de- 
terminate object  into  the 
community,  there  is  a  tacit 
agreement  that  it  is  unen- 
cumbered      1397 

does  not  prevent  interest 
and  arrears  accrued  since 
the  marriage  being  charge- 
able to  community 1398 

effect  of  community  being 
sued  for  debts  of  one  of  the 
consorts 1399 

Separation  of  Property, 
In  successions,  when  cre- 
ditors can  obtain 743,  744 

preference  of  creditors..  1990,  2106 
In  legacies,  when    credit- 
ors can  obtain 879 

preference  of  creditors.. 1990,  2106 
In  substitutions,  when  in- 
stitute   or   his    heirs    can 

obtain 966 

preference  of  creditors..  1990,  2106 
JSetween  consorts,  commu- 
nity is  dissolved  by 1310 

can  only  be  obtained  judi- 
cially, when 1311 

has  no  effect  until  execut- 
ed       1312 

Judgment  of,  must  be  in- 
scribed       1313 

it  has  a  retroactive  effect . .     1314 
-wife    may    accept    or    re- 
nounce community 1314a 

renunciation  must  be  re- 
gistered     13146 

reprises  of  wife  1314c 


Separation  of  Property.—  arts. 
payment  of  the  amount  of 

the  wife's  rights 1314« 

by  whom  it  can  be  de- 
manded   , 1315 

creditors  of  husband  may 

oppose  it : 1316 

wife  who  has  obtained, 
must  contribute  to  house- 
hold expenses 1317 

effect  of  on  wife's  control 

of  her  property 1318 

liability  of  husband  for 
failure,  to  replace  price  of 

immoveables  alienated 1319 

effected  by  separation  from 
bed  and  board,  may  be  re- 
established by  consent  of 

parties 208,  1320 

when  it  resumes  effect  from 

day  of  marriage 1321 

Between  consorts,  dissolu- 
tion of  community  effected 
by,  does  not  give  rise  to 
rights  of  survivorship ......     1322 

Between  consorts,  stipulat- 
ed in  marriage  contracts- 
effects  of  as  to  administra- 
tion of  property  by  wife ....    1422 

Between  consorts,  expenses 

of  marriage,  how  borne 1423 

Between  consorts  wife  can- 
not alienate  her  immove- 
ables without  husband's 
consent  or  judicial  authori- 
zation         1424 

Between     consorts,       hus- 
band's    responsibility     for 
fruits  of  wire's  property ....    1425 
Vide  Wife  separate  as 
to  Property. 

Separation  from  bed  and 
Board,  cannot  be  based  on 
mutual  consent  of  parties.  186 
husband  may  demand,  on 
ground  of  wife's  adultery. .  187 
aud  wife,  if  husband  keep 
his  concubine  in  their  com- 
mon habitation 188 

consorts  may  respectively 
demand  it  for  outrage,  ill- 
usage  or  grievous  insult 189 
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Separation  from  Bed        arts. 
and  Board.— 

sufficiency  of  these  causes 

is  left  to  Court 190 

wife  may  also  demand  it.  if 
husband  refuses  to  receive 

and  maintain  her 101 

wife  must  petition  for  leave 

v\j  sue  ................  ......       x«t4 

judge  may  allow  wife  to 
reside  apart  from  her  hus- 
band during  suit 105,  201 

is  extinguished  by  recon- 
ciliation    .      191 

but  fresh  causes  give  rise 

to  new  action 197 

if  action  dismissed,  parties 
must  again  live  together. . .      198 
Court  may  suspend  judg- 
ment in  certain  cases 190 

provisional  care  of  children      200 
wife  may  demand  aliment- 
ary pension 202 

effect  of  wife  having  place 
of    residence    assigned   to 

her 203 

right  of  wife  to  attach 
moveable  effects  of  com- 
munity       204 

obligations  contracted  by 
husband  affecting  the  com- 
munity and  alienations  of 
immoveables  are  null  after 
wife  has  been  granted  leave 

to  sue  for 205 

does  not  dissolve  marriage 

tie 206 

wife  can  choose    her  own 

domicile 207 

carries  with  it  separation 

as  to  property 208,  1320 

husband  must  make  inven- 
tory       209 

wife  can  administer  her 
property,  but  husband  or 
judge  must  authorize 
alienation  of  her  immove- 
ables       210 

party  against  whom  it  is 
declared,  loses  all  advant- 
ages granted  by  the  other 
party 211 


Separation  from  Bed         arts* 
and  Board. 

•  the  party  who  obtains  it, 
retains  all  advantages 
granted  by  the  other  par- 
ty  , 212 

each  may  demand  alimen- 
tary pension,  when  re- 
quisite  ,  ....       213 

custody   of  children— how 

arranged 214,215 

rights  of  children,  how  af- 
fected by 216 

re-union  of  consorts   puts 

an  end  to 217 

Sequestration,     is      either 
conventional  or  judicial.  . .     1817 
Conventional,  what  is  and 

obligation  of  depositary 1818 

Conventional,  is  not  es- 
sentially gratuitous  and  is 
subject  to  rules  applicable 

to  simple  deposit 1819 

Conventional,  moveables 
and    immoveables  may  be 

the  subject  of 1820 

Conventional,  how  the  se- 
questrator can  be  dis- 
charged       1821 

Conventional,  rules  gov- 
erning, when  not  gratui- 
tous      1822 

Judicial,  what  may  be  the 
object  of  and  when  Court  or 

judge  may  order  it 1823 

Judicial,  in  cases  of  usu- 
fruct and  substitution 1824 

Judicial,  obligations  of  se- 
questrator     .   1825,    1827 

judicial,  must  cause  per- 
ishable things  to  be  sola . : .  1825a 
Judicial,   must    give    out 

lease  by  auction 1825b 

Judicial,  thing  sequestrat- 
ed   may  not  be   leased  to 

either  of  the  parties 1826 

Judicial,  expenditure  must 

be  authorized 1826a 

Judicial,  how  the  seques- 
trator can  be  discharged. . . 

1827a,  1889 
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ARTS. 

Servants,  domicile  of,  is  at 
the  residence  of  those  for 
whom  they  serve  or  work 
if  they  reside  in  the  same 

house 84 

of  notaries  cannot  witness 

authentic  wills 844 

services  of,  may  b  •  leased  ! 

orhired 1666 

can   Only   be  hired    for   a  j 

limited  period  or  for  a  de-  ! 

terminate  undertaking 1667  ; 

how  engagement  termin- 
ates      1668: 

in  action  for  wages  by,  mas-  ; 

ter  may  tender  nis  oath  in  ] 

certain  matters 1669 

feneral  rules  governing  the 
ire  of 1670 

prescription  of  wages 

2261  §  3,  2268  §  3 
privilege   for   wages  upon 
moveable  property. .  1994 §  9,  2006 
privilege   foe   wages  upon 

immoveables 2009  §  9 

wages  of  are  exempt  from 

registration 2064 

duties  of.      Vide  R.  S.  Q. 
5614  et  seq. 
Servitudes,     definition    of 

real 499 

arise  from  natural  position 
of  property,  from  law  or  act 

of  man ..." 500 

Arising  from  situation  of 
property. — flow  of  water  . .      501 

springs 502 

running     streams.      Vide 

R.  S.  Q.  5535 503 

boundaries  between  con- 
tiguous lands 504 

fences  and  separations 505 

Established  by  lair,   their 

object. . . , 506 

Established  by  law,  public 
utility,  such  as  tow- 
paths  507 

Established  by  law,  obliga- 
tions of  proprietors  regard- 
ing     508,509 

Established    by  law,  divi- 


Servitudee.—  arts. 

sion-walls  and  ditches  and 

clearances 510  to  531 

Established  by  law,  dis- 
tance and  intermediate 
works  required  for  certain 

structures 532 

Established  bylaw,  of  view 
on  the  property  of  a  neigh- 
bour  533  to  538 

Established  by  law,  of  the 

eaves  of  roofs 539 

Established,  by  law,  of  the 

right  of  way 540  to  544 

Established  by  act  of  man, 

how  constituted  ...   545 

Established  by  act  of  man, 
are  either  urban  or  rural. . .      546 
Established  by  act  of  man, 
continuous  or  discontinu- 
ous    ...      547 

Establislied  by  act  of  man, 
apparent  or  un apparent.  . .      548 
Established  by  act  of  man, 

title  requisite  for 549 

Established  by  act  of  man, 

must  be  registered 2116a 

Established  by  act  of  man. 
want  of,  can  only  oe  sup- 
plied by  an  act  of  recog- 
nition from  proprietor 550 

Established  by  act  of  man, 
destination  made  by  pro- 
prietor is  equivalent  to  a 

title 551 

Established  by  act  of  man, 
granting  a  servitude,  in- 
volves the  grant  of  what 
is  requisite  for  its  exer- 
cise       552 

Established  by  act  of  man, 
rights  of  the  proprietor  of 
the  land  to  which  the  ser- 
vitude is  due  and  obligations 
of   the  proprietor    of    the 

servient  land 553  to  558 

when  they  cease 559,  561 

when  they  revive 560 

non-user  for  30  years  ex- 
tinguishes        562 

when  the  30  years  com- 
mence to  run 563 
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Servitudes. —  arts. 

manner  of  exercising,  may 

be  prescribed 564 

effect  of  ownership  by  un- 
divided shares  on  prescrip- 
tion        565 

and  of  minority  of  one  of 

the  co-proprietors. 566 

Set  Off :  Vide  Compensation. 

Shall,  the  word  is  to  be 
construed  as  imperative. . .        15 

Shares,  in  successions,  how 

formed ...   699,  703  to  705 

in     successions,      co-parti- 

tioners  may  object  to  706 

unequal,  may  be  assigned 
to   consorts    in     marriage 

contracts 1406 

of  joint  stock  companies, 

transfer  of 1573 

suits  relating  to  calls  on  : 

See  cases  noted  at 1889 

in  joint  stock  companies, 
belonging  to  minors,  how 
sold 351a 

Sheriff,  cannot  buy  litigious 
rights  falling  within  juris- 
diction of  Court  in  which 
he  exercises  his  functions. .     1485 
liability  to  imprisonment  2272  §  2 

Ships,  are  moveable 385 

transfer  of :  Vide  Mer- 
chant Shipping 2359  et  seq 

Shrubs  :  Vide  Trees 528  et  seq 

Signal  ore,  how  party  or  his 

heirs  must  deny  his 1223 

how  proof  is  then  made  of 

it  1224 

of  maker  of  promissory 
notes,  is  requisite 2344 

Signification,  of  transfer  of 
debts 1571a  to  1571c 

Singular  Number,  may  ex- 
tend to  more  than  one  per- 
son or  thing 17  §  10 

Sisters  and  Brothers,  mar- 
riage is  prohibited  bet  veen, 
whether  legitimate  or 
natural,  and  between  those 
connected  in  same  degrees 

by  alliance 125 

Vide  Brothers  in  Law. 


ARTS. 

Slander :  Vide  Libel. 

Soil :  Vide  Land. 

Soldiers,  how  wills  of  may 
be  made ;  - .      84ft 

Sole  Corporations :  Vide 
Corporations  Soul 

Solemnization,  0/  marriage, 
must  be  open  and    by    a 

competent  officer .  12& 

Of  marriage,  who  are  com- 
petent officers 12^ 

Sovereign,  the,  means  the 

King  or  Queen,  etc 17  §  1 

(pound  sterling)  is  equiv- 
alent to  $4.86g  or  £1.4.4  cur- 
rency  17§20 

Spiritual  Adviser,  gifts 
made  in  favor  of,  are  valid .      76J> 

Spring,  of  water,  he  who  has 
one  on  his  land  may  use  and 
dispose  of  it  as  he  pleases. .      502 

Stables,  near  common  wall 
or    wall    belonging    to    a_ 
neighbour 532  §  4 

Stairs.how  made  when  differ- 
ent stories  of  a  house  be- 
long to  different  proprietors      521 

Statement,  a  deed  of  gift 
need  not  be  accompanied 

by 786 

when  an  appreciatory  is 
required  of  wife's  property 

in  marriage  contract 1418 

establishingincreased  value 
of  property  for  privilege  of 
builders 2013 

Status,  of  children :  Vide 
Acts  of  Civil  jStatus, 
Filiation. 

Statutes,  imperial  and  pro- 
vincial, definition  of ;  Vide 
Laws 17  §  2 

Stores,  for  salt  or  other  cor- 
rosive substances,  near  a 
common  wall  or  wall  be- 
longing to  a  neighbour, 
how  built 532  §4 

Stray  Property,  ownership 
of 584,594 

Streams,  owners  of  land 
bordering      on       running 
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Streams.—  arts. 

streams,  not  forming  part 
of  public  domains,  may 
make  use  of,  Vide  R.  S.  Q. 
5535 503 

Subject :  Vide  British  Sub- 
ject. 

Sub-Iiease,  lessee  has  a  right 
to  in  the  absence  of  a  stipu- 
lation to  the  contrary 1638 

.  but  he  who  cultivates  land 
on  shares  cannot 1643 

Sub-lessee,  liability  towards 

principal  lessor 1630 

privilege  of  principal  lessor 

on  effects  of 1621 

Subrogate  Tutor,  in  every 
tutorship  there  must  be  a .      267 

principal  duties  of 267,  268 

causes  of  exemption,  exclu- 
sion and  removal  of 271 

Subrogation,  is  either  legal 

or  conventional 1154 

definitim  of   conventional 
and  when  it  takes  place  . . .    1155 
legal  takes  place    by    the 
sole  operation  of  law  and 

when 1156 

takes  effect  against  sureties 
as  well  as  principal  debt- 
ors      1157 

persons  obtaining  subro- 
gation in  the  rights  of  a 
principal  creditor  may  ex- 
ercise his  rights  of  prefer- 
ence       1986 

in  favor  of  heir  or  univer- 
sal legatee  who  pays  hypo- 
thecary debts 740 

and  of  particular  legatee. . .      741 
in  favor  of  a  co-debtor  who 

pays  in  full 1118 

in  favor  of  surety  who  pays 

the  debt 1950,1051 

in    favor  of    insurer    who 

pays  a  loss 2584 

Subsequent     Purchasers, 

prescription    in    favor    of 

2206,  2251  et  seq. 
Substances,  corrosive,  stores 

for,    near    common     wall, 

how  built 532§4 


ARTS. 

Substitutions,    are    either 

vulgar  or  fiduciary 025 

fiduciary  includes  vulgar- 
meaning  of  the  term  com- 
pendious and  of  the  term 
substitution  used  alone ....      026 
meaning  of  terms  institute 

and  substitute 027 

may  exist  although  the 
term  usufruct  be  used  to 
express  the    right  of    the 

institute 928< 

how  they  may  be  created . .      020 
when  revocable  and  when 
irrevocable   and    how    ac- 
cepted       980 

what  may  be  the  subject  of     031 
can  only  extend  to  two  de- 
grees, exclusive  of  the  in- 
stitute  .380,  032 

rules  concerning  legacies  in 

general  govern 933 

on  whom  a  testator  may 

impose - 934 

donor  cannot  subsequently 
create,  but  he  may  reserve 
the  right  to  determine  the 
proportion  in  which  the 
substitutes  shall  receive . . .  035 
who  are  not  deemed  to  be 

included  in 936 

representation    does    not 

take  place  in 937 

registration  of    038,  2108 

against  whom  want  of  may 

be  invoked 030,042 

who  cannot  avail  them- 
selves of  want  of 040 

registration  takes  the  place 
of  inscription  and  when  it 
must  be  effected  and  where     041 
arho  are  bound  to  effect  re- 
gistration of 942 

declarations  of  investment  .  i  u  '- 
of  moneys  belonging  to ... .      043 
institute    holds     as     pro- 
prietor       944 

when  he    must    obtain    a 

curator  to 945 

must  make  an  inventory 
within  three  months  .     ...      946 
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Substitutions.  arts. 

powers  and  duties  of  the 

institute 947 

shares  in  joint  stock  com- 
panies belonging  to,   how 

sold 851a 

in  case  of  sale  of  property 
subject  to,  he  must  invest 

proceeds 948 

he    may  hypothecate    the 

property 949 

effect  of  forced  sales  in  .   . .      950 
institute  cannot  compound 
as  to  ownership  of  property 
so  as  to  bind  the  substitute      951 
grantor  may  allow  aliena- 
tion of  property  952 

when    final    alienation    of 
property  may  take  place. . .      953 
wife  of  institute  has  no  re- 
course against  property  for 

her  dower 954 

institute  may  be  compelled 

to  give  security 955 

substitute  may  dispose  of 

his  ever tual  right 956 

if  he  dies  before  opening  of 
substitution,  he  does  not 
transmit      right     to     his 

heirs 957 

institute  is  bound  for  cer- 
tain repairs 958 

effect  of  judgments  against 

institute 950  I 

institute  may  deliver  over 
property  before  opening  of 

substitution £60 

when  substitutions  open  . .      961 
how  substitute  takes  pro- 
perty       962 

effect  of  a  pending  con- 
dition preventing  the  sub- 
stitution opening  on  death 

of  the  institute 963 

alienation  of  substituted 
property  during  the  sub- 
stitution     963a 

legatee  charged  as  trustee 
to  deliver  over  does  not  re- 
tain property  in  the  event 
of  the  lapse  of  the  ulterior 
disposition 964 


Substitutions.—  arts. 

how  institute  delivers  over 

the  property 965 

effect  of  confusion  and 
right  of  institute  to  separ- 
ation of  property 

Vide  Prohibition  to 
Alienate. 

Successions,  definition  of . .      596 
are  either   abintestate    or 

testamentary 507 

abintestate       are      either 

legitimate  or  irregular. 508 

in  law  a  succession  forms  - 

bnt  one  inheritance 599 

duties  or  taxes,  Vide  refer* 

ences  in  note  to 569 

Of  the  opening  of,  where  a 

succession  devolves 600 

Oj  the  opening  of,  they  de- 
volve by  natural  or    civil 

death 601,  602 

Of  the  opening  of,  presump- 
tion of  survivorship  of  heirs 
in  case  of  death  bv  acci- 
dent  608,605 

of  the  seizin  of  heirs 606,  607 

qualities  requisite  to  in- 
herit  608to613 

Different  orders  of,  degrees 
of  relationship  in  collateral 

ana  direct  lines 614  to  618 

of  representation,  what  it 
is  ana  when  admitted.  619  to  624 
devolving  to  descendants . .  625 
devolving  toascendants.626  to  630 
of  collateral  successions.631  to  635 
of  irregular  successions.636to640 
Acceptance  of,  no  one    is 

bound  to  accept 641 

Acceptance  of,  may  be  ac- 
cepted purely  and  simply 
or  under  benefit  of  invent- 
ory  642,  660  et  seq. 

Acceptance  of,  how  effected 
by  married  women,  mi- 
nors, &c 648 

Acceptance  of,  effect  of 
reaches  back  to  day  succes- 
sion devolved 644 

Acceptance  of,  may  be 
either  express  or  tacit 645 
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Successions.—  arts. 

Acceptance  of,  what  are 
and  what  are  not  acta  of 

acceptance  645  to  647 

Acceptance  of,  right  of 
heirs  of  the  person  to  whom 
a  succession  has  devolved 

to  accept  or  reject 648 

Acceptance  of,  effect  of 
their  not  accepting  or  re- 
jecting       649 

Acceptance  of,  when  an  ac- 
ceptance may  be  impugned.  660 
Acceptance  of,  how  letters 
of  verification  are  obtained.  660a 
Renunciation  of  a  person 
cannot  repiesent  him 
whose  succession   he    has 

renounced 624 

Renunciation  of,  is  never 
presumed  and  is  effected  by 
notarial  act  or  judicial  de- 
claration        661 

Renunciation  o/,effects  of  652, 653 
Renunciation  of  no  one  can 
take  as  representative    of 
an  heir  who  has  renounced.      654 
Renunciation  of,  creditors 
may  procure  rescission  of. .      655 
Renunciation  of,  heir  may 

always  effect 656 

Renunciation     of,     when 

heir  may  resume  after 657 

Renunciation  of,  of  living 
persons  only  valid  when  by 

marriage  contract 658 

Renunciation  of,  heir  who 
has  abstracted  or  concealed 

Property  cannot  effect 659 
benefit  of  inventory,  how 

obtained 660 

Benefit  of  inventory,  judg- 
ment granting  must  be  re- 
gistered       661 

Benefit   of  inventory,   en- 
tails making  of  inventory.      662 
Benefit  of  inventory,    and 
giving  of   security,  if  de- 
manded.        663 

Benefit  of  inventory,  delays 
for  making  inventory  and 
deliberation. 664 


Successions.  arts. 

Benefit  of  inventory,   per- 
ishable goods  may  be  sold.      665 
Benefit  of  inventory,  privi-  y 
lege  of  heir  during  delays..  *    666 
Benefit  of  inventory,  heir 
may  demand  further  delay, 

if  sued  667 

Benefit  of  inventory,  costs 

of  suit,  by  whom  borne 668 

Benefit  oj  inventory,  after 
expiry  of  all  these  delays, 
heir  may  stiJl  become  bene- 
ficiary heir 669 

Benefit  of  inventory,  fraud 
or    concealment    involves 

forfeiture  of. 670 

Benefit  of  inventory,  effects 

of  obtaining 671 

Benefit  of  inventory,  ad- 
ministration of  beneficiary 

heir 672  to  676 

Benefit  of  inventory,  bene- 
ficiary heir  may  always  re- 
nounce       677 

Benefit  of  inventory,  and, 
by  consent,  render  an  amic- 
able account 678 

Benefit  of  inventory,  how 
beneficiary  heir  is  dis- 
charged and  effect  of 679,  680 

Benefit  of  inventory,  ex- 
penses of  seals  and  inven- 
tory  are  charged    to    the 

succession 681 

Benefit  of  inventory,  form 
of  account  he  must  ren- 
der       682 

Benefit  of  inventory,    Vide 
Heir  Beneficiary. 
Vacant,   when    they     are 

deemed  so 684 

Vacant,  curator  is  named 

to 685 

Vacant,  duties  of  curator.      686 
Vacant,   heir  and  legatee 
appearing  later,  may  cause 
the  curatorship  to  be  set 

aside 687 

Vacant,  curators  adminis- 
ter and  account  in  the  same 
way  as  beneficiary  heirs  . . .      688 
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Partition  and    Returns: 
Vide  Partition,  Returns. 

§89  et  seq. 
Payment  of  debts  of,    by 
whom  and  how  paid . .    735  to  739 
Payment  of  debts  of  pay- 
ment of  hypothecary  debte. 

740  to  742 
Payment  of  debts  of,  rights 
of  creditor*  to  separation 

of  property 743  to  746 

effect  of  partition  and   of 

the  warranty  of  shares  746  et  seq. 

rescission    in    matters    of 

partition 751  et  seq. 

sale  of  rights  of :  Vide  Sale 

1579  et  seq. 

Sufferance,  acts  of,  cannot 
be  foundation  of  either  pos- 
session or  prescription 2196 

Huits  at  Law,  security  must 
be  given  by  certain  persons 

in 29 

may  be  brought  at  elected 

domicile 85 

how    corporations  are   de- 
scribed in 357 

cannot  be  brought  against 
corporations    for    assault, 

'   battery  or  other  violence . . .      365 

interrupt  prescription 

2224  to  2226 

Hit  ml  ay,  is  a  holiday 17  §  14 

Superstructures,  in  com- 
mon walls,  regulations  con- 
cerning         515 

Supplement,  delivery  of  to 
the  plain  tin  in  action  of 
rescission  of  partition  ar- 
rests its  progress 753 

of  price,  aotlon  for . .    1501  et  seq. 

Suppletory  Oath :  Vide 
Oath  put  officially . .    1254  et  seq. 

Suppliers,  of  provisions, 
have  a  privilege 2006 

Surety,   express    release 

§  ranted  to  principal  debtor 
lacharges      his     surety— 
effect  of  granting  discharge 

to  surety 1185 

consideration      given      by 


—  ABTS. 

surety  for  his  release  is  not 
imputed    in  discharge    of 

principal  debtor 1186 

effect  of  confusion 1199 

is  only  bound  to  pay  on 
failure  of  debtor  to  do  so  1931, 1941 

for  public  officers 1964 

Vide  Suretyship. 

Suretyship,  definition  of . . .     1929 
is  either  conventional,  legal 

or  judicial 1990 

can  only  be  for  the  fulfil- 
ment of  a  valid  obligation .     1931 
cannot   be    more    onerous 
than  principal   obligation, 

and  effect  of  it  being  so 1932 

may  take  place  without  con- 
sent or  knowledge  of  prin- 
cipal debtor 1934 

is  not  presumed  but  must 

be  expressed  1935 

extends  to  accessories 1936 

given  for  lease,  does  not  ex- 
tend to  tacit  reconduction.    1611 
obligation    of,     passes    to 

heirs  of  surety 1987 

debtor    bound  to    furnish 
sureties,    must    offer    one 
with  certain  qualifications.    1938 
how  solvency  of  surety  is 

estimated 1939 

effect   of  surety  becoming 

insolvent 1940 

Effect  of,  between  creditor 
and  surety. 

surety  only  liable  on  default 
of  debtor  who  must    pre- 
viously be  discussed  . . .  1931, 1941 
but  surety  must   demand 

discussion 1942 

and  must  indicate  property 

and  advance  money  for 1943 

effect  of  his  so  doing 1944 

when  several  persons  be- 
come sureties  for  same  debt 
each  is  bound  for  the  whole 

debt 1945 

but  may  require  creditor  to 

divide  his  action 1946 

effect  of  creditor  voluntar- 

1     ily  dividing  his  action 1947 
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Suretyship.  arts. 

what     exceptions     surety 
may  set  up  against  creditor    1958 
Effect    of.  between    debtor 
and  surety, 

what  surety  bound  with 
consent  of  debtor  may  reco- 
ver from  the  debtor 1948 

and  what  surety  bound 
without  the  consent  of  the 

debtor  can  recover 1949 

surety  who  pays  is  subro- 
gated in  rights  of  creditor.  1960 
and  in  case  of  several  prin- 
cipal debtors  bound  jointly 
and  severally,  he  can  re- 
cover all  that  he  has  paid 

from  each  of  them 1951 

effect  of  not  notifying  prin- 
cipal debtor  of  fact  of  pay- 
ment      1952 

when  surety  may  proceed 
against  debtor  before  pay- 
ing      1953 

JEffect  of  between  co-sureties    1955 
Extinction  of,  arises  from 
same  causes  as  other  obliga- 
tions      1956 

when  confusion  does    not 

eflect 1957 

what  exceptions  surety 
may  set  up  against  credit- 
or      1958 

arises  when  surety,  by  the 
act  of  the  creditor,  can  no 


Suretyship.  arts. 

longer  be  subrogated  in  his 
rights  and  privileges 1959 

'  also  when  creditor  accepts 
any    object    whatever    in 

Sayment  of  the   principal 
ebt 1960 

delay  given  by  creditor  to 
the  debtor  does  not  effect. .     1961 
legal  and  judicial,  qualifica- 
tions for 1962 

pledge  may  be  substituted 

for 1963 

judicial      surety      cannot 
claim  benefit  of  discussion .     1964 
nor  can    the    surety  of   a 
judicial  surety 1965 

Surrender,    by    holder    of 

hypothecated  property 2075 

of  original  title  to  one  of 

9  joint  and  several  debtors  is 
available  in  favor  of  his  co- 
debtors 1183 

Survivorship,  rights  of, 
effect  of  separation    from 

bed  and  board  on 208 

dower  is  a  right  of 1438 

presumption  of  amongst 
several  persons  perishing 
by  same  accident 603  to  605 

Suspensive,  condition,  a  sale 
on  trial  is  deemed  to    be 

made  under  a. .   1475 

conditions    in    obligations 

1OT9,  1087,  1089 


T. 


Tacit    Renewal,     emphy- 
teusis is  not  subject  to 579 

of    lease,    when    it    takes 
place 1609 

gersons  holding  real  estate 
y  sufferance  are  liable  to 

rules  relating  to 1608 

when  notice  has  been  given 
to    the   lessee,  he    cannot 

claim 1610 

surety  is  not  bound  for 1611 

Taxes,  usufructuary  is  liable 
for 471 


Taxes. — 

on  successions.   Vide  note 

on  art 599 

privilege  upon  immoveables 

for 2009  §5,  2011 

prescription  of.    See  cases 

noted  at 2242,  2250 

saels    for,  how  registered 

216K  to  2161/ 

Teachers :     Vide    School- 
masters. 

Tenant :  Vide  Lessee. 
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ARTS. 

Tender*  when  and  bow  made 

and  effect  of 1162 

what  is  necessary  to   the 

validity  of 1163 

when  notification  has  the 

effect  of 1164 

of  a  thing  deliverable  in  the 
spot  where  it  is  or  of  a 
thing  difficult  to  transport, 

how  effected 1165 

may  be  withdrawn  as  long 

as  it  is  not  accepted 1166 

but  not  after  Court  has  de- 
clared it  valid 1167 

Term,  obligations  with  a  : 
Vide  Obligations  with  a 
term. 

Testamentary  Executors : 
Vide  Executors. 

Testator,  except  by  mar- 
riage contract,  cannot  fore- 
go his  right  to  dispose  of 

his  property  by  will 806 

may  name  one  or  more 
testamentary  executors 
and     modify    their     legal 

obligations  905  et  seq. 

may  impose  a  substitution 
upon  the  donee  or  legatee 

whom  he  benefits 034 

Vide  Executors,  Wills, 
Substitutions,  Trustees. 

Testimony,  what  proof  may 

be  made  by    1233 

cannot  bti  received  to  con- 
tradict or  vary  the  terms  of 
a  valid  written  instrument    1234 
in  commercial  matters  over 

$50 1235 

in  cases  under  $50   when 

admissible 1236 

in  cases  over  $50  when  ad- 
missible      1237 

Texts,  difference  between 
English  and  French  in 
articles  of  the  Code,  how 
interpreted 2615 

Thief,  or  his  heirs  and  suc- 
cessors cannot  prescribe. . .    2108 
but  acquirers  in  good  faith, 
from  thief,  can  prescribe  . .    2266 


ARTS* 

Things   found,    ownership 

of 584,  586,  580  et  sea. 

Things      unclaimed,      in 

hands  of  wharfingers  and 
others 504 

Things,  distinction  of :  Vide 
Immoveables,  Moveables, 
Property 374  et  seq. 

Third  Parties,  effect  of  con- 
tracts with  regard  to, 
a  party  can  contract  that 
another  shall  perform   an 

obligation 1028 

when  he  may  stipulate  for 

the  benefit  of 1020 

creditors  may  impeach  acts 
of  their  debtors  in  fraud  of 
their  rights :  Vide  Credit- 
ors   1032  et  seq. 

compensation  does  not  take 
place  to  prejudice  of  rights 

of 1106 

nor  can  the  omission  to  set 
up  compensation  be  recti- 
fied at  tne  expense  of 1107 

lessor  is  not  bound  to  war- 
rant lessee  against  acts  of  .    1616 
usufructuary  must   notify 
owner    of    encroachments 

by 476 

trustees  are  not  responsible 
towards 981i 

Third  Persons,  obligations 

of  mandatary  towards 

1715  et  seq. 
dissolution  of  partnership 
affects  rights  of. 1000 

Tilling,  owner  of  property    ... 
enjoys    fruits,  subject    to    _rJ!j 
obligation  of  restoring  cost 

of 410 

costs  of,  are  privileged ..* » » 

2000  §  4,  2010 

Time,  for  prescription,  how 

reckoned 2240 

when  it  runs  in    case    of    .„s 
violence  and  fear  and  with 
regard  to  interdicts 2258 

Tithes,  carry  a  privilege  on  vuT^ 

moveables 1904  §2 

on  what  crops 1907 
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Tithes.—  arts. 

right  to  is  imprescriptible, 
but  arrears  of  can  only  be 

demanded  for  one  year 2219 

must  be  paid  at  rector's 
residence 2219 

Titles,  to  whom  delivered  in 
cises  of  partitions  of  suc- 
cessions        711 

help  to  establish  defects  of 
possession 2244 

{description  under  trans- 
atory :  Vide  Prescription 

2251  et  seq. 
no  servitude  can  be  estab- 
lished without  a 549 

acts  of  recognition  do  not 
make  proof  of  primordial . .     1213 
Vide  Renewal  Deed. 

Tow  Path,  is  a  servitude 
established       for       public 

utility 507 

obligation  of  owner  of 
alluvion  contiguous  to 
rivers,  to  leave  a 420 

Trader,  a  wife  may  be  a  public      179 
a  minor  is  reputed  of  full 
age  when  engaged  as  a 323 

Tradition :  Vide  Delivery. 

Transaction,  what   is    the 

contract  of 1918 

who  can  enter  into  it 1919 

a  tutor  cannot,  unless  au- 
thorized        307 

has    the  authority  "of    res 

adjudicata 1920 

error  of  law  is  not  a  ground 

for  annulling 1921 

-when  the  nullity  of  a  title 
is  a  ground  for  annulling. .     1922 
upon  a  false  writing  is  null    1923 
upon  a  suit  terminated  by 
an  unappealable  judgment 

is  null 1924 

when  subsequent  discovery 
of  documents  is  a  cause  for 

annulling 1925 

errors  of  calculation  in  may 

"be  reformed 1926 

power  of  attorneys  to  effect. 
See  certain  of  the  cases 
noted  at 1732 


ARTS. 

Transfer,  Of  debts :  Sale  of 

Debts 1570  et  seq. 

Of  ships :  Vide  Merchant 

Shipping 2359  et  seq. 

0*  bills  of  lading:     Vide 

Affreightment 2421  et  seq 

Of  policies  of  Insurance  : 

vim  Insurance 2482  et  seq 

Of  bottomry  bonds :  Vide 
Loans  upon  bottomry 
and  respondentia 2612 

Treasure  Found,  ownership 

of 586 

usufructuary  has  no  right 
over 461 

Trees,  regulations  regarding 
those  growing  near  to  lines 
of  separation  of  neighbour- 
ing properties 528  to  531 

rights  of  usufructuary  with 
regard  to  trees  growing  on 
land  subject  to  the  usu- 
fruct   455,456 

Trespassers,  lessor  is  not 
obliged  to  warrant  lessee 
against  disturbance  by 
mere 1616 

Trial,  sale  of  a  thing  upon 
trial  is  presumed  to  be  made 
under  a  suspensive  con- 
dition       1475 

Trustees ,      testator      may 

name  fiduciary  trustees 869 

cannot  become   buyers    of 
property  in  their  charge . . .     1484 
may  be  named  by  donor  or 

testator ' 981a 

how  they  are  seized  of  the 

Eroperty 981b 
ow  they  may  be  replaced .    981c 
when    they    may    be     re- 
moved      981d 

Eowers  of  do  not  pass  to 
eirs 981e 

majority  may  act 981f 

act  gratuitously 981g 

are  obliged  to  execute  trust 

they  accept 981h 

are  not   personally    liable 
towards  third  parties 981  i 
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Trustees.—  arts. 

bow  they  administer   the 

property 981j  981k 

must  render  an  accoun  t 9811 

are  jointly  and    severally 

bound 981m 

are  liable  to  coercive  im- 
prisonment     981n 

investment  of  moneys  by. . 

981o  et  seq. 

Tutors,    are    appointed    to 

children  of  absentee 114 

when  more  than  one  may 

be  appointed  to  a  minor 264 

when  their  administration 

begins 265 

Vide  Subrogate  Tutor. 
no  one  is  bound  to  become, 
unless    called     to     family 

council 272 

nor  if  any  relative  of  minor 

beeligible 273 

nor  if  he  be  70  years  of  age.      274 
nor  if  he  suffer  from  serious 

and  habitual  infirmity 275 

nor  if  he  holds  two  tutor- 
ships already 276 

nor  if  he  have  five  legiti- 
mate children 277 

but  birth  of  children  during 
tutorship  does  not  justify 

abandonment 278 

when   he   must   state    his 

grounds  of  exemption 279,  280 

decision  of  Court  thereon  is 

appealable 281 

who  cannot  be  tutors 36,  282 

certain  hospitals  are  tutors 
by  law.  Vide  R.  S.  Q.  5504. 
mothers  or   grandmothers 
who  re-marry,  are  deprived 

of  office 283 

condemnation  to  infamous 

punishment,  effect  of 284 

who    are    excluded     from 

being 285 

how  actions  are  brought  for 

the  removal  of 286 

removal  requires  advice  of 

family  council 287 

what  judgment  of  removal 
must  contain 288 


Tttttyrs.—  arts. 

retains  management  during 
litigation      unless      Court 

otherwise  orders 281,  289 

Administration  of,  general 

rules  290 

Administration   of,  must 

make  oath 291 

Administration   of,  must 

make  inventory 292 

Administration  of,  must, 
sell   moveables   by   public 

auction 293 

Administration  of,  must 
invest  moneys  proceeds  of 

sale.. 294 

Administration  of,  a! so 
excess  of  revenues  over  ex- 
penses        295 

Administration  of,  in  de- 
fault of  which,  he  owes  in- 
terest        296 

Administration  of,  as  also 
upon  interest,  when  he  fails 

to  invest  it 1078  §  3 

Administration  of,  when 
they  may  borrow  money  or 
alienate  or  hypothecate  im- 
moveables      or      transfer 

shares 297,  298 

Administration  of,  excep- 
tion in  cases  of  licitation .        300 
Administration    of,    how 
can  accept  or  renounce  suc- 
cessions   301,  302 

Administration    of,    and 

legacies 867 

Administration    of,    and 

gifts  303,789 

Administration  of,  can 
bring  actions  belonging  to 

the  minor 304 

Administration  of,  cannot 
demand  definitive  parti- 
tion of  property 305 

Administration  of,  cannot 
appeal  without  authoriza- 
tion       306 

Administration  of,  cannot 
transact  without  author- 
ization       307 
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Motors.—  Arirs; 
Account  of,  due  wfren  ad- 
ministration term  ina ted . . .      308 
Account  of,  may  also  be  re- 
quired   to    account    sum- 
marily        309 

Account  of,  definitive  ac- 
count, how  rendered 310 

Account  of,  must   be   ac- 
companied by  vouchers 311 

Account  of,  contestations 
of,  how  adjudicated  upon . .      312 
Account  oft  interest  on  bal- 
ance of 313 

Account  oft  actions  in  rec- 
tification of   accounts  are 

prescribed  by  ten  years 2258 

are   responsible   for   dam- 
ages  caused    by  fault   of 

their  pupils 1054 

investment  of  money  by. . . 

flwlo  et  sfeq. 
ad  hoc,  when  appointed. . .      269 

Tutorships,  all  are  dative 
and  are  conferred  on  advice 

of  family  council 249 

who  may  convoke  a  family 

council 250 

who  should   be  called   to 

attend 251,253 

persons  related   or   allied, 


ttfttbrships.—  arts. 

may   attend    though    not 

called 2&4 

judge  or  prothonbfcary  calls 
before  him  proper  pers6ns.      255 
or  he  may  authorize  other 
competent  person  to  hold 

such  family  council 256 

ot  a  notary  may  call  it  him- 
self       257 

but  only  when  requested  to 
do  so  by  competent  person .      258 
in     default    of    relatives, 
friends  may  be  admitted  . .      2359 

notary  draws  up  an  act 260 

proceedings  of  family  coun- 
cils are  reported  to  Court . .      261 
Court,  judge  or  prothono- 
tary  homologates  or  rejects 

them 262 

commencement  of 265 

is  a  personal  office  and  does 

not  pass  to  heirs 266 

causes  which  exempt  from : 

Vide  Tutors 272  et  seq. 

incapacity,  exclusion  or  re- 
moval from 282  et  seq. 

account  of:  Vide  Tutors.  . 

308  et  seq. 
how  it  ceases :  Vide  Eman- 
cipation   314  et  seq. 


u. 


Under-Tenant ;   Vide  Sub- 
Lessee  1621,  1639 

Undivided  Ownership,  no 

one  can  be  compelled  to  re- 
main in 689 

Undivided  Share,  how  far 
a  hypothec  can  exist  on,  of 

an  immoveable 2021 

and  in  returns  in  succes- 
sions       731 

Undue  Influence,  in  gifts 

inter  vivos 769 

in     testamentary    disposi- 
tions       839 

Unequal  Shards;  stipulated 

in  marriage  covenants 

1406  et  seq. 


United  Kingdom,  meaning 
of  the  words 17  §  7 

Unlawful,      consideration, 
contracts  made  for  an,  have 

no  effect 989 

when  consideration  is  un- 
lawful        g90 

Unseizable,  when   stipula- 
tion that  a  life  rent  shall  be 

unseizable  is  valid 1911 

compensation  does  not  take 
place  in  regard  to  a  debt 
which  has  for  object  an  un- 
seizable alimentary  provi- 
sion      1190 
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ARTS. 

Un worthiness,  a  cause  of 
exclusion  from  succession.      610 
a  person  so  excluded  must 

return  fruits 612 

a  cause   of  revocation   of 

gilts 813 

a  cause  of  revocation  of 
wills  and  legacies 893 

Upper  Canada,  meaning  of 
the  words 17  §6 

Usage,  contract  of  pawning 
is  subject  to  usages  of  com- 
merce       1978 

Use  and  Habitation,  defi- 
nition of  right  of  use  and  of 

right  of  habitation 487 

how  established  and  how 

theycease 488 

require  the  giving  of  secur- 
ity and  making  of  state- 
ments and  inventories 489 

right  must  be  exercised  as 

by  a  prudent  administrator     490 

rights  of  are  governed  by 

title  creating  them 491,  492 

the   use   of    land   entitles 
user   to   so   much  of    the 
fruits  as  his  family  require .      493 
user  can  neither  sub-let  or 

assign 494 

how  costs  of  cultivation  are 

borne 498 

privileges  of  the  possessor 

of  a  right  of  habitation. .  .493,  496 

Usufruct,  what  is  the  right 

of 443 

how  established 444 

mav  be  pure  or  conditional 
and  may  commence  at  once 

or  from  a  certain  day 445 

may     be     established     on 
moveables  or  immoveables .      446 
rights     of     usufructuary : 
Vide  Usufructuary.  .447  et  seq. 

how  it  ends,  in  general 4/9 

ceases  by  abuse  of  usufruct- 
uary, but  creditors  of  usu- 
fructuary may  intervene. . .  480 
granted  without  term  to  a 
corporation,  only  lasts 
thirty  years 481 


Usufruct.—  ARTS, 
granted  until  a  third  party 
reaches  a  fixed    age,  con- 
tinues until  such  time,  al- 
though he  die  before. 482 

sale  of  thing  subject  to  usu- 
fruct does  not  affect  rights 

of  usufructuary 483 

if  part  of  thing  subject  to 
perish,  right  exists  on  re- 
mainder       485 

if  it  be  on  a  building  which 
is  destroyed,  usufruct  can- 
not enjoy  materials,  but  if 
on  property  of  which  build- 
ing was  part,  he  enjoys 
both  ground  and  materials  486 
Vide  Usufructuary. 

Usufructuary,  obligations 
of,  must  make  an  inven- 
tory       463 

obligations  of,  and  give  se- 
curity        464 

obligations  of,  effect  of  not 

doing  so 465,  466 

obligations  of,  effect  of  de- 
laying to  do  so 467 

obligations  of  what  repairs 

he  is  liable  for 468,  469 

obligations  of  not  obliged 

to  rebuild  470 

obligations  of  is  liable  for 

ordinary  charges 471 

obligations  of  liability  for 
legacies,  pensions  and  life 

rents 472 

obligations  of  for  heredit- 
ary debts : 473 

obligations  of,  how  he  con- 
tributes   to     payment     of 

debts 474 

obligations  of  liability  for 

costs  of  suits 475 

obligations  of  duty  in  case 
of  encroachments  by  third 

parties 476 

obligations  of  not  obliged 

to  replace  an  animal  dying      477 

obligations  of,  liability  in 

case  of  a  herd  or  flock  dying     478 

Rights  of  enjoys  natural 

and  civil  fruits 447 
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Usufructuary.—  arts. 

Bights  of,  what  are  natural 

fruits 448 

Rights  of   what  are   civil 

fruits 449 

Bights  of,  what  natural  and 
industrial  fruits  belong  to 
usufructuary      and      pio- 

prietor 460 

Bights  of  civil  fruits    are 

acquired  day  by  day 451 

Bights  of  in  regard  to  goods 
which  are  consumed  by  use      452 
Bights  of  in  regard  to  life 

rents 453 

Bights  of:  in  regard  to 
goods  which  deteriorate  by 

use 454 

Bights  of  in  regard  to  trees 
growing  on  land  subject  to 
usufruct 455,  456 


Usufructuary.—  arts. 

Bights  of  he  may  sell   or 

lease  his  rights 457 

'Biahtsof,  enjoys  alluvion 

to  land .. .      458 

Bights  of  aod    rights    of 

servitude  and  passage 459 

Bights  of,     in    regard    to 

minors  and  quarries 460 

Bights  of    in    regard    to 

treasure  found 461 

Bights  of  cannot  claim  in- 
demnity for  improvements, 
but  may  remove  ornaments 
he  has  placed 462 

Utensils,  necessary  for  ma- 
nufactories, placed  on  real 
property  for  a  permanency, 
are  immoveable  by  destina- 
tion       379 


V 


Vacant  Estates,  belong  to 
the  Crown 401 

Vacant  Successions, :  Vide 
Successions  vacant. ..684  et  seq. 

Vendor :  Vide  Seller. 

Vessels,  carriage  of  passen- 
gers   in    merchant  vessels 

2461  et  seq. 
Vide  Ships  and  Merchant 
Shipping. 

Viable,  infants  who  are  born 
not,  are  incapable  of  in- 
heriting       608 

View,  on  the  property  of  a 
neighbour,  windows  and 
openings  in  common  walls 

Srohibited 533 
ow  built  in  walls  adjoin- 
ing neighbour's  land 534,  535 

overlooking  directly  fenced 

or  unfenced  land  of  another     536 


View.—  arts. 
oblique  views  or  side  open- 
ings       537 

how  distances  are  reckoned      538 

Violence,  a  cause  of  nullity 
in  contracts  :    Vide  Fear 

994  et  seq. 
action  for  rescission  of  con- 
tracts   for,  prescribed    by 
ten  years  from  day  it  ceased    2258 

Vis  Major  :  Vide  Fortui- 
tous Event 17  §  24 

Voluntary  Administra- 
tion :  Vide  Negotiorum 
Gestio -. 1043  et  seq. 

Vows  Religious,  disabilities 

arising  from 34 

registers  for  keeping 76 

Voyageurs,  engagement  of. 
Vide  R.  S.  Q.  5627  et  seq. 
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ARTS. 

yfager:  Vide  Gaming  Con- 
tracts  :..  1927, 1028 

■Wages,  minor  of  14  may  sue 

foruptofSO 304 

oath  of  master  jn  regard  to    1069 
privilege  upon   moveables 

for. 1994  §9 

for  what  period  privilege 

exists 2006 

privilege  upon  immove- 
ables for 2009 

prescription  of 2281, 2262 

when  workman  may  claim 
wages  although  thing  on 
which  he   has  worked  be 

lost  before  delivery 1686 

of  seamen,  how  action  may 

be  brought  for 2405 

when      prescription       for 

begins  to  run 2406 

bottomry  and  respondentia 
loans  may  not  be  effected 

on 2600 

Vide  Workmen. 

Walls  :  Vide  Common  Pro- 
'  perty,  Servitudes.  .  .510  et  seq. 

Warranty,  resulting    from 
partition  of  successions.748  to  750 
Of  vendor]  is  either  legal  or 
conventional  and  is  against 
eviction  and  latent  defects    1506 
Of  vendor,  legal,  is  implied 
by  law  without  stipulation    1507 
Of  vendor,  against  eviction 

and  encumbrances 1508 

Of  vendor,  against  his  per- 
sonal acts 1§09 

Of  vendor,  effect  of  stipula- 
tion excluding  warranty. '. .     1510 
Of  vendor,  rights  of  buyer 
and  obligation  of  vendor  in 

case  of  eviction 1511  to  1516 

Of  vendor,  effect  of  partial 

eviction 1517, 1518 

Of  vendor,  effect  of  undis- 
closed servitude 1519 

Of  vendor,  when  warranty 
ceases 1520 


Warranty.—  ARTS. 

Of  vendor,  when  buyer  may 
enforce  warranty  prithoijLi 

obtaining  judgment 1521 

Of  vendor,! or  latent  defects 

1522,  1524, 1529 
Of  vendor,  does  not  exist 

for  apparent  defects    1523 

Of  vendor,  latent  defects  in 
one  of  several  things  bought 

together 1525, 1526 

Of  vendor,  effect  of  seller's 
knowledge  or  want  of 
knowledge  of  existence  of 

latent  defects 1527, 1528 

Of   vendor,    when    action 

must  be  brought 1590 

Of  vendor,  in  sales  under 

execution 1531 

Of  vendor,  of  the  existence 

of  a  debt  sold 1576 

Of  vendor,  of  solvency  of 

debtor 1577 

Of  vendor i  in  sales  of  rights 

of  succession 1579 

Warehouse  Keepers,  sale  of 
goods  by  . .  504 

Warehouse  Receipts,  are 
documents  of  titles 1745 

Warrens,  ownership  of  rab- 
bits going  into  another  per- 
son's        428 

Waste :  Vide  Deterior- 
ation. 

Water,  servitudes  with  re- 
gard to 501  et  seq. 

Vide    Rivers,    Streams, 
Springs. 

Water  Courses,  right  of  im- 
proving, Vide  Streams. 

Water  Mills,  when  deemed 
immoveable 377 

Way,  Right  of,  when  a  pro- 
prietor of  enclosed  land 
may  claim  on  that  of  his 

neighbour 540 

Right  of,  where  it  must  be 
had 541,542 
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JjFiur.—  arts. 

£t0rAi  o/i  when    necessity 
for  arises  from  a  partition.      543 
Bight  of,  ceases  with  the 

necessity  for  it     544 

Wells,  regulation*  concern- 
ing construction  of 532  §  3 

Wharfingers,  sale  of  goods 
by 504 

Widow,  is  entitled  to  tutor- 
ship of  her  children 282 

re-marrying  is  deprived  of 

tutorship 283 

owes  no  rent  for  occupation 
of  house  during  delays  for 
deliberation  as  to  accept- 
ance of  community 1352 

mourning  of  is  charged  to 
heirs  of  husband .   1368 

Wife,  owes  obedience  to  her 

husband 174 

is  obliged  to  live  with  him .      175 
cannot  appear  in  judicial 
proceedings    without     his 

authorization 176 

nor  give,  accept,  alienate  or 
dispose  of  property  or  enter 

into  contracts 177,  763 

want  of  such  authorization 

constitutes  a  nullity 183 

she  cannot  bind  herself  or 
community,  even  to  release 
her  husband  from  prison, 
without  judicial  authori- 
zation  : 1297 

when  judge's  authorization 
takes  place  of  husband's. . . 

178,  180,  1296, 1297 
who  is  a  public  trader,  may 
bind  herself  for  the  pur- 
poses of  her  commerce. . .  179,  1296 
general  authorizations,  arc 
only  valid  as  regards  admin- 
istration  181, 1422, 1424 

may  be  authorized  by  her 

minor  husband 182 

may  make  a  will  without 
husband's  authorization . . .      184 
may  be  curatrix  to  her  hus- 
band   336o,342 

cannot  accept  gifts  without 
husband's  authorization..  177,  763 


consent  requisite  to  accept 
or  continue  in  office  of 
testamentary  execu tress. . .  906 
cannot  bind  herself  save  as 
common  in  property — 1301, 1374 
regulations  concerning 
dower  of  :  Vide  Dower, 
Dowry. 

may  demand  registration . .    2087 
registration  of   rights  of  : 
Vide  Registration.  .2113  et  seq. 
Vide  Consorts,  Community, 
Husband. 

Separate  as  to  property, 
must  contribute  to  house- 
hold expenses 1317 

Separate  as  to  property, 
may  administer  her  pro- 
perty alone 177, 1318 

Separate  as   to  property, 
but    cannot    alienate    her 
immoveables,  without  hus 
band's  or  judicial  authori- 
zation  1318,  1424 

Separate  as  to  property, 
cannot  appear  in  judicial 

proceedings 176 

Vidt  Separation  from  bed 
and  board. 

insurance  for   benefit    of : 
Vide  R.  S.  Q.  5580  et  seq. . .     1265 
Wills,  a  means  of  disposing 

of  property 754 

what  are— they  cannot  be 
accepted  in   testators  life 

time 756 

may  be  conditional— effect 
of    impossible  or  immoral 

conditions 760 

Capacity  to  give  and  re- 
ceive by,  general  rules 759,  831 

married  women  may  make 

184,83 

but  minors  cannot 833 

nor  can  tutors,  either  alone 

or  jointlv  with  them  834 

nor  can  interdicted  persons 

or  their  curators 834 

of  prodigals,  and  persons  to 
whom  judicial  advisers 
have  been  given 834 
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Wills.—  ARTS. 

at  what  time  the  capacity 
of  testator  is  considered . . .      835 
power  of  corporations  and 
persons    in    mortmain    to 

receive  by  will 836 

fiduciary  trustees  mciy  be 

named  in 869 

minors  and  interdicts  may 

receive  by 837 

at  what  time  the  capacity 

to  receive  is  considered 838 

presumptions     of     undue 
influence     in     regard     to 
priests,      physicians      and 
advocates  no  longer  exist. .      830 
Form  of  general  principle 

governing 840 

Form  of  two  or  more  per- 
sons cannot  make  a  will  by 

the  same  act 841 

Form  of,  may  be  notarial, 
holograph,  or    in    English' 

form 842 

how    authentic    wills    are 

made 843 

original  remains  with 
notary— who  may  be  wit- 
nesses to 844 

relationship  of  notary  may 

be  a  bar  to 845 

legacies  in  favor  of  notary 

or  witness  are  null 846 

by  deaf  mutes 847 

special  provisions  for  dis- 
trict of  Gaspe^ 848 

by     military      men      and 

mariners 849 

holography  what  are— deaf 

mutes  may  make 850 

in  English  form,  how  made 

and  who  may  witness 851 

deaf  mutes  may  make 852 

inEnglish  form,  effect 
of   gifts    to    witnesses    or 

executors 853 

how  codicils   to  must    be 

made 854 

formalities  regarding  wills 
are  under  pain  of  nullity. . .      855 
probate  of :  Vide  Probate. 
interpretation  of  872 


Wills.—  ARTS. 

revocation  of:  Vide  Re- 
vocation   892  et  seq. 

executors  to :  Vide  Execu- 
tors      905  et  seq. 

Vide  Legacies,  Testa- 
tor, Registration, 
l.etter8  of  verification. 

Windmills,    when    deemed 
immoveable 377 

Windows :  Vide  View 

533  et  seq. 

Witnesses,  clerks  and  ser- 
vants  of  notaries    cannot 

be,  to  authentic  wills 844 

but  may  be  related  or  allied 
to  testator  or  to  notary  . . .      845 
legacies  in  favor    of    wit- 
nesses to  a  will  are  null. . . .      846 
holograph  wills  require  no.      850 
two    competent*     are    re- 
quired for  wills  in  English 

form 851 

legacies  to  such  witnesses 

are  null 853 

W>rivilege  of  lawyers  when    1732 
ork,  lease  and  hire  of,  by 
estimate  and  contract,   of 

what  it  may  consist 1683 

when  loss  of  thing  before 
delivery  falls  on  workman.     1684 

and  when  it  does  not 1685 

when  workman  may  claim 
wages,  although  thing  be 

lost  before  delivery 1686 

presumption  of  receipt  of, 
arises   from    payment    of 

wages 1687 

liability  of  architect  and 
builder  for  loss  of  building 

within  two  years 1688,  1689 

when  architect  or  builder 

may  charge  for  extras 1690 

right  of  owner  to  cancel 
contract  for  construction  of 

a  building 1691 

death  of  workman  does  not 
necessarily  terminate  con- 
tract of 1692,1693 

nor  does  the  death  of  the 
party  hiring  the  work 1694 
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"Work.—  arts. 

privilege       of     architects, 

builders  and  workmen 

1095,  2000  §  7 

how  preserved 2013 

Fide  Servants,  Masters, 
Voyageurs,  Fishermen. 

Workmen,  masons,  carpen- 
ters and  other,  working  by 
contract   are  regarded    as 

contractors 1696 

employed  by  contractors  in 
construction  of  a  building 
have   no  direct    action 

against  owner 1697 

builder  and  contractors 
must  keep  list  of  workmen 
and   wages  to  be  paid  to 

them 1697a 

how  workmen  may  seize  in 
the  hands  of  the  proprietor 
the  contract  money  to  pay 
their  wages 16976  to  1697a* 

Wrecks ;  Vide  Salvage  . . .      690 

Writing;  or  Written,  what 
these  words  include 17  §  12 

Writings,  Authentic,  what 
are  and  of  what  they  make 

proof 1207 

Authentic,  when  a  notarial 

instrument  is 1206 

Authentic,  what  notifica- 
tions and  protests  are 1209 

Authentic,  between  whom 
and  of  what    they    make 

proof 1210 

Authentic,  how  they  may 

be  contradicted 1211 

Authentic,  copies  of,  make 
proof,  when  and  of  what.. 

1215etseq. 


Writings.—  arts. 

Authentic,  executed  out  of 

Lower  Canada 1220 

Private,  when  a  writing  is 
not  authentic,  by  reason  of 
some     defect,     it     avails 

as  a 1221 

Private,    between     whom 

they  make  proof 1222 

Pnvate,  how  signatures  to 

must  be  denied 1223 

Private,  and  how  proof  is 

made  when  denied 1224 

Private,  have  no  date   as 

against  third  parties 1225 

Private,  save   as    regards 

commercial  matters 1226 

Private,  counter-letters  af- 
fect parties  thereto  only . . .     1212 
Private,  of  what  family  re- 
gisters and   papers    make 

proof 1227 

Private,  effect  of  writings 
by  creditor  on  back  of  a 
title  which  he  has   in  his 

possession 1228 

Private,  endorsements  of 
payments  on  back  of  notes 
do  not  interrupt  prescrip- 
tion      1229 

testimony  cannot  be  re- 
ceived to  contradict 1235 

when  action  cannot  be 
maintained     without,     in 

commercial  matters 1236 

transactions  upon  a  writ- 
ing, found  to  be  false,  are 

null  1923 

Vide    Commencement    of 

PROOF  IN  WRITING. 
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A. 

SEC. 

Acceptance,  defined 2, 17 

delivery  or  notification  to 

complete , . .  21 

renunciation  of,  by  holder.  62 

revocation  of,  by  drawee . .  21 

must  be  signed,  and  on  bill.  Via 

date,  how  supplied 12, 18 

bill  in  a  set 70 

Time  of:  before  bill  com- 
plete as  to  form 18,  20 

after  maturity 10, 18 

after  dishonor 18 

presumption  when  undated  18 
By  whom:  in  general   by 

drawee 17 

by  one  of  several  drawees . .  19 

by  drawee  in  assumed  name  23 

by  fictitious  persons 5,  41 

by  corporation 22 

forged  or  unauthorized 24 

when  general 19 

when  qualified 19 

option  to  take  qualified 44 

Acceptance  for  Honor 
supra  Protest,  what  bills 
may  be  so   accepted    and 

when 64 

effect  of  accepting 65 

must  be  protested 66 

Acceptor,  defined 3 

for  accommodation 28 

signature  of 23 

damages  against £77 

notice  of  dishonor  not  ne- 
cessary to 52 

presentment  to 52 

liability  of 54 

Accommodation  Bill,  de- 
fined   28 


Accommodation  Bm.—        sec. 
value  subsequently  given 

for 27 

presentment  for  payment 

when  excused 4ft 

notice  of  dishonor  when  ex- 
cused         50 

Action,     includes    counter- 
claim and  set  off 2 

holder   may  bring,  in  his 

own  name   38 

lost  bill  or  note 68 

costs  of %  56,  86,  93 

Address,     sufficiency       of 
when  notice  sent  by  post 

and  lost 49 

of  drawer  or    indorser  of 
dishonored  bill  not  known.       50 
to  drawee  in  bill 6 

After   Bate,  Bill  payable, 

omission  of  date 12 

entitled  to  days  of  grace. . .        14 

calculation  of  maturity 14 

presentment     for     accept- 
ance, when  necessary 39 

acceptance  after  maturity .        10 
presumed  time  of  undated 
acceptance 18 

After  Kij?ht,  Bill  payable, 
entitled  to  days  of  grace. . .        14 
computation  of  maturity  . .        14 
presentment    for     accept- 
ance required 39 

when   presentment    is  ex- 
cused          41 

Agent 26 

Allonge 32 

Alteration,  what  material..        63 
effect  of  material  on  bill ...        63 

Ante-dated  Instruments.        13 
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SEC. 

Bank  and  Banker,    bank 

defined 2 

lien  on  customer's  bill 27 

paving  forged   cheque   or 

duty  when  cheque  crossed 

to  more  than  one 78 

receiving  payment,  of  cross- 
ed cheque  for  customer 81 

Sayment  of  crossed  cheque 
y  79 

protection  of,  as  to  crossed 
cheques 78 

Bearer,  defined 2 

included  in  term  * '  holder  "         2 
Bill  Payable  to,  defined. ...         8 

Better  Security,  protest 
for - 51 

Bill  of  Exchange,  definition         3 
form  and  interpretation . . .     8-21 

capacity  of  parties 22 

authority  of  parties. 

forgery 24 

consideration  for.  See  Con- 
sideration, 
duties  of  holder 39,  52 

Bills  of  Exchange  Act 
1890,  changes  in  law 
effected  by.  See  Introduc- 
tion, 

not  retrospective 2 

applies  only  to  bills,  notes 

and  cheques 2 

acts  repealed  by 95 

Blank,  or  Blank  Signa- 
ture.     Indorsement      in 

Blank,  definition 34 

Indorsement     in    Blank, 

effect 34 

Indorsement     in    Blank, 
conversion  into  special 34 

Bona     Fides,     bond     fide 

holder 29 

test  of,  in  holder 29 

presumption  of,  in  holder. .        30 

Business  Bays,  what  are, 
or  are  not 91 


c 

SEC. 

Capacity,  general  rule 2£ 

Cancellation,    of    bill     or 

signature  by  holder 62 

if  by  mistake 62 

acceptance  by  drawee 21 

indorsement  oy  Endorser. . .        21 

Case  of  Need,  meaning  of 

term 1J> 

designated  by  indorser 15 

cannot  accept  without  pro- 
test         6ft 

option  of  holder  to  present 

in 15 

Cheque,  defined 72- 

provisions  as  to  bills,  how 

far  applicable  to 72 

when  deemed  overdue  or 

stale 3ft 

payment  by  banker  when 

held  under  forged 24 

is  not  an    assignment    of 

funds 53 

Crossed,  general  and  spe- 
cial crossings 76 

Crossed,  who  may  cross  ...       77 
' '       mean ing  and  effect 

of  "  not  negotiable  " 80 

Crossed,  alteration  of  cross- 
ing         77 

Collateral  Security,  effect 
when  bill  held  as 27 

Company    and    Corpora- 
tion,    capacity    to    incur 

liability 22 

seal  or  signature  of 90 

Conditional, acceptance... 3,  11,  88 
indorsement 3$ 

Conflict  of  Ltaws,rule&as  to       71 

Consideration,   what   con- 
stitutes          27 

pro  tanto  in  case  of  pledge 

or  lien 27 

want  of,    creating  privity 
between  remote  parties  —        30 

E resumption  of 30 
older  for  value 27 

holder  in  due  course 20 

Costs 52,  56,  86,  93 

Crossed  Cheque.  See  Cheque, 
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SBC. 

Damages  (Measure  of ) 57 

Date,    insertion   of,  proper, 

but  not  essential 3,12 

alteration  of,  material .....        63 
interest   to    be    calculated 
from 9 

Days  of  Grace 14,  71 

Delivery 3 

definition  of 3 

necessity  for,  to  complete 

contract 21 

by  whom  it  must  be 
made 21 

Demand,  Bill  or  note  pay- 
able on,  expressed  to  be  so 

payable 10 

Bui  or  note  payable  on, 
payable  at  sight  or  on  pre- 
sentation     10 

Bill  or  note  payable  on, 
bill  accepted   or   indorsed 

after  maturity  is ... . 10 

Bill  or  note  payable  on, 
discharge  defined 59 

Dishonor,    By    non-accept- 
ance, defined 43 

By  non-acceptance,  conse- 
quences of 43 

By  non-payment,  defined . .        47 
By    non-payment,    conse- 
quences of 47 

Drawee,  must  be  named 6 

alternative 6 

acceptance  by 17 

Drawee  in  Case  of  Need. .        15 

Drawer,  defined 3 

forged  or  unauthorized  sig- 
nature of 24 

payment  by,  as  a  discharge .        59 
taking  up  bill  in  a  set. 71 

Due  Date,  how  determined 

in  general 14 

conflict  of  laws 71 


E. 

England,  laws  of,  apply 

Equity  Attaching  to  Bill 


97 
36 


F. 

SEC. 

Fees   Chargeable  by  No- 
taries        93 

Foreign  Bill  or  Note,  de- 
fined            4 

forged  or  unauthorized  sig- 
nature          24 

Forms  :    A.  Noting  for  non- 
acceptance  67 

B.  Protest  of  bill  payable 

generally 68 
.  Protest  of  bill  payable  . 
at  stated  place 69 

D.  Protest  of  bill  noted  for 
non-acceptance 70 

E.  Protest  of  note  payable 

fenerally 71 
'.  Protest  of  note  payable 

at  stated  place 72 

G.  Notarial  notice  of  not- 
ing or  protest  of  bill 73 

H.  Notarial  notice  of  pro- 
test of  note 74 

I.  Notarial  service  of  notice 

of  protest 75 

J.  Protest  by  a  justice  of 
the  peace    76 

c 

Good  Faith,  test  and  defini- 
tion of 89 

Grace,  days  of 14 

H. 

Holder,  defined 3 

for  value 27 

Duties,  presentment  for  ac- 
ceptance         39 

Duties,     presentment    for 

payment 45 

Duties,  protest  of  bill 51 

Bights,  further  negotiation 
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PREFACE 


The  flattering  reception  accorded  to  my  edition  of 
the  Civil  Code  was  accompanied  by  a  very  general 
request  for  a  companion  edition  of  the  Code  of  Civil 
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in  placing  before  the  Bar. 
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Advocate.  In  completing  it  I  have  had  in  constant 
mind  those  confreres  in  an  arduous  profession  with 
whom  I  was  associated  for  eighteen  years,  and  my 
relations  with  whom  are  among  the  most  pleasant 
souvenirs  of  the  past. 


R.  Stanley  Weir. 
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CODE  OF  CIVIL  PROCEDURE 

OF  THE 

PROVINCE  OF  QUEBEC. 


FIRST    PART 


GENERAL   PROVISIONS 


CHAPTER  I 

Declaratory  and  Interpre- 
tative Provisions 

1.  The  laws  concerning  pro- 
cedure and  the  rules  of  practice 
in  force  at  the  time  of  the  com- 
ing into  force  of  this  Code  are 
abrogated  :— 

1.  In  all  cases  in  which  this 
Code  contains  any  provision 
having  expressly  or  impliedly 
that  effect ; 

2.  In  all  cases  in  which  such 
laws  or  rules  are  contrary  to  or 
inconsistent  with  any  provis- 
ion of  this  Code,  or  in  which 
express  provision  is  made  by 
this  Code  upon  the  particular 
matter  to  which  sucn  laws  or 
rules  relate. 

Nevertheless  as  regards  pro- 
ceedings, matters  and  things 
pending  at  the  coming  into 
force  of  this  Code,  or  rights  of 
appeal  and  limitations  as   to 


substantive  rights  existing  an- 
terior to  such  coming  into  force, 
and  to  which  its  provisions 
could  not  apply  without  hav- 
ing a  retroactive  effect,  the 
provisions  of  law  which,  with- 
out this  Code,  would  apply  to 
such  proceedings,  matters, 
things,  rights  and  limitations, 
remain  in  force  and  apply  to 
them ;  and  this  Code  applies 
to  them  only  in  so  far  as  it 
coincides  with  such  provisions. 

The  rules  as  to  evidence  con- 
tained in  this  Code  apply  to 
causes,  matters  and  things 
done  or  pending  at  the  time  of 
its  coming  into  force.—  New  in 
part.  O.  C.  1360;  Loran- 
qer^  C.  C,  p.  152  ets.;  Attorney- 
General  vs.  Sillem,  10  H.  L.  C 
704. 

2.  If  in  any  article  of  this 
Code,  founded  on  the  laws 
existing  at  the  time  of  its  pro- 
mulgation there  be  a  difference 
between  the  English  and  the 
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French  text,  that  version  shall 
prevail  which  is  most  consist- 
ent with  the  provisions  of  the 
existing  laws  on  which  the 
article  is  founded.  If  there 
he  any  such  difference  in  an 
article  changing  the  existing 
laws,  that  version  shall  pre- 
vail which  is  most  consistent 
with  the  intention  of  the 
article ;  and  the  ordinary  rules 
of  legal  interpretation  shall 
apply  in  determining  such  in- 
tention.— O.  C.  1361. 

8.  Whenever  this  Code  does 
not  contain  any  provision  for 
enforcing  or  maintaining  any 
right  or  claim,  any  proceeding 
adopted  which  is  not  inconsist- 
ent with  law  or  the  provisions 
of  this  Code  is  received  and 
held  to  be  valid.— O.  C.  21,  in 
part,  amended. 

4.  All  rules  and  provisions 
concerning  procedure  are  inter- 
preted with  reference  to  each 
other,  and  in  such  a  manner  as 
to  give  them  all  the  effect  in- 
tended.— O.  C.  21  amended. 
Civil  Code,  arts.  11,  12, 14,  15. 

5.  The  words,  terms,  expres- 
sions and  enactments  enumer- 
ated in  the  declaratory  and  in- 
terpretative provisions  of 
Article  17  of  the  Civil  Code  and 
of  Articles  12  to  36,  inclusive, 
of  the  Revised  Statutes,  wher- 
ever used  in  this  Code,  are  in- 
terpreted in  the  manner  there- 
in specified. 

Whenever  the  following 
words,  terms  and  expressions 
are  used  in  this  Code,  or  in  any 
amendments  thereto,  they  are 
construed  in  the  manner  here- 
inafter mentioned,  unless  the 
context  otherwise  requires  : 

1.  The  words  :  "  Code  of  Civil 
Procedure,"  mean  the  present 
Code; 

2.  The  words  :  Revised  Sta- 
tutes," mean  the  Revised  Sta- 


tutes of  the  Province  of  Que- 
bec ; 

3.  The  words :  "  other  Prov- 
inces of  Canada,"  mean  the 
Provinces  of  Canada  other  than 
the  Province  of  Quebec,  and 
include  the  Territories ; 

4.  The  words :  "  Court  of 
Review,"  mean  the  Superior 
Court  sitting  in  review  ; 

5.  The  word:  "judge,"  means 
the  chief  justice,  judge  or 
assistant- judge  of  the  same 
Court ; 

6.  The  word  :  "  prothono- 
tary,"  means  the  prothonotary 
of  the  Superior  Court,  or  the 
clerk  of  any  other  court  to 
which  the  provision  is  applic- 
able ; 

7.  The  words  :  "  office  of  the 
Court,"  mean  the  office  of  the 
prothonotary,  or  of  the  clerk  of 
any  court  to  which  the  provis- 
ion is  applicable.—  New  in 
part.  O.  C.  26  in  partt  5  in 
part, 

6.  The  forms  contained  in 
the  appendix  to  this  Code,  or 
others  to  the  same  effect,  are 
valid  and  sufficient,  when  used 
in  the  cases  to  which  they  are 
intended  to  apply.— O.  C.  1350 
amended. 

7.  The  following  days  are 
non  juridical : 

1.  Sundays ; 

2.  New  Year's  Day  ; 

3.  The  Epiphany,  Ash  Wed- 
nesday, Gooa  Friday,  Easter 
Monday,  the  Ascension,  All 
Saints'  Day,  The  Conception 
and  Christmas  Day ; 

4.  The  anniversary  of  the 
Birthday  of  the  Sovereign,  or 
the  day  fixed  by  proclamation 
for  its  celebration ; 

5.  The  first  day  of  July,  or 
the  second  day  of .  the  month  if 
the  first  is  a  Sunday ; 

6.  Any  day  appointed  by  royal 
proclamation  or  by  proclama- 
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tlon  of  the  Governor-General  or 
of  the  Lieutenant-Governor  as  a 
day  of  general  fast  of  thanks- 

Siving,  or  as  Labor  Day.— 
>.  C.  2,  amended  H.  S.  5854 ; 
56  V.,  c.  40 ;  R.  S.  C,  c.  1,  s.  2, 
88.  7 ;  56  V.  (C),  c.  30.  Civil 
Code,  arts.  17,  s.  14. 

8.  If  the  day  on  which  any- 
thing ought  to  be  done  is  or  be- 
comes a  non-juridical  day,  such 
thing  may  be  done  with  like 
effect  on  the  next  following 
juridical  day. 

This  rule  applies  also  to  the 
return  of  write  and  to  sales  by 
authority  of  justice.  —  O.  C. 
2,  3,  amended  R.  S.  20. 

9.  Whenever  a  person  is 
summoned  to  appear  on  a  day 
fixed,  neither  the  day  of  service 
nor  the  terminal  day  is  counted 
in  computing  delays  for  sum- 
moning. 

Delays  continue  to  run  upon 
Sundays  and  holidays ;  but  if  a 
delay  expires  on  a  Sunday  or  a 
holiday,  it  is  of  right  extended 
to  the  next  following  juridical 
day.  , 

The  same  rules  apply  to  all 
other   delays    in    procedure. — 

0.  C.  24,  amended. 

10.  In  reckoning  delays  for 
pleading  or  trial,  the  first  day  of 
September  is  deemed  to  be  the 
next  day  after  the  thirtieth  day 
of  June,  and  no  party  can  be 
obliged  to  proceed  between 
those  two  days,  without  a  spec- 
ial order  of  the  court  or  a 
judge,  except  in  the  matters 
enumerated  in  Article  15. 

Any  days  between  the  thir- 
tieth day  of  June  and  the  first 
of  September  are,  however, 
reckoned  in  the  delay  of  eight 
days  fixed  by  Articles  1196  and 
1202.  —  O.    C.    463,     amended ; 

1,  §§  6,  7  ;  317,  §  3  R.  S.  5898. 

1 1 .  The  place,  time  and  dura- 
tion of  the  sittings  of  the  differ- 


ent courts  are  regulated  by 
particular  statutes.— O.  G.  1,  in 
part  R.  S.  5853. 

12.  The  court  may,  according 
to  circumstances,  shorten  the 
terms  thus  fixed,  or  it  may  pro- 
long them  by  adjournment, 
either  from  day  to  day,  or  to 
any  subsequent  day  or  days 
before  the  following  term ;  and 
at  any  sitting  held  in  virtue  of 
such  adjournment  the  court 
may  hear  and  determine  all 
causes,  matters  or  things 
brought  before  it,  whether  such 
causes  were  begun  before  or 
since  such  adjournment. — 
O.  C.  1,  in  part,  amended ; 
R.  S.  5853. 

13.  In  the  absence  of  the 
judge  who  should  preside  over 
the  court,  the  prothonotary  may 
adjourn  the  court  to  a  sub- 
sequent day  during  the  term,  or, 
upon  the  order  of  the  judge,  to 
any  day  or  days  out  of  term. — 
O.  G.  1,  in  part,  amended ; 
R.  S.  5853. 

14.  The  courts  cannot  sit  on 
non-juridical  days.— O.  C.  1,  in 
part,  amended , 'JR.  S.  5853. 

15.  The  courts  cannot  ait  be- 
tween the  thirtieth  day  of  June 
and  the  first  day  of  September, 
and  in  addition  they  are  not 
obliged  to  sit  between  the 
thirty-first  day  of  August  and 
the  tenth  day  of  September,  or 
between  the  twentieth  day  of 
December  and  the  tenth  day  of 
January,  except,  in  either  case, 
as  regards : 

1.  Actions  arising  from  the 
relation  of  lessor  and  lessee  ; 

2.  Trial  and  judgment  by 
default  to  appear  in  ordinary 
and  in  summary  matters  ; 

3.  Trial  and  judgment  by 
default  to  plead  in  summary 
matters,  unless  the  appearance 
is  accompanied  with  an  affidavit 
that  it  te  filed  in  good  faith,  and 
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without  intent  to  unjustly  delay 
the  proceedings ; 

4.  Judgments  upon  confess- 
ion of  judgment ; 

5.  Proceedings  concerning 
corporations  and  public  offices ; 

6.  Oppositions  to  marriages; 

7.  Applications  for  writs  of 
Habeas  Corpus  in  civil  matters; 

8.  The  proceedings  governed 
by  Articles  713,  733,  749,  750, 761, 
762,  763,  782,  792,  800,  849  to  977 
inclusively ; 

9.  District  Magistrates' 
Courts; 

10.  Commissioners'  Courts  for 
the  summary  trial  of  small 
causes ; 

11.  The  Court  of  Queen's 
Bench : and 

12.  The  District  of  Gaspe,  of 
Saguenay,  and  of  Chicoutimi. 

The  prothonotaries  have,  in 
respect  of  the  matters  herein- 
above enumerated  which  are 
within  their  jurisdiction,  the 
same  powers  during  vacation 
as  they  have  at  any  other  time. 
O.  C.  I,  in  part ;  317,  in  part, 
amended  K.  S.  5853;  Nolan 
vs.  Dastous,  4  Q.  L.  R.  335. 

Supra,  art.  10. 

16.  The  sittings  of  a  court  or 
of  a  judge  are  public. 

Nevertheless,  the  judge  may 
order  in  writing  that  they  be 
held  in  camera,  if  a  public 
hearing  would  be  prejudicial  to 
good  morals  or  public  order.— 
New.  C.  P.  C.  F.  87;  O.  C. 
84 ;  Bellot  611. 

17.  Persons  present  at  sit- 
tings of  the  courts  or  of  judges 
must  remain  uncovered  and  in 
silence. — O.  C.  4,  amended. 

18.  Any  person  who,  during 
the  sitting  of  the  court  or  of  the 
judge,  or  wherever  judges  are 
in  the  exercise  of  their  functions, 
disturbs  order,  utters  signs  of 
approbation  or  disapprobation, 
or  refuses  to  withdraw  or  to 


obey  the  orders  of  the  court  or 
judge  or  the  admonitions  of  the 
officers  acting  under  its  or  his 
authority,  may  be  condemned 
at  once  to  a  fine  or  imprison- 
ment, or  both,  according  to  the 
discretion  of  the  court  or  the 
judge.— O.  C.  5,  6,  7,  amended 
C.a  2273;  R.  C.C.S.,  art.  240; 
C.  P.C.  F.  88  ss.;  Cal.  12U9;  N.Y. 

C.  8  88. 

Infra,  art.  834. 

19.  If  the  disturbance  is 
caused  by  a  person  discharging 
any  function  before  the  court, 
he  may,  in  addition  to  the  pun- 
ishment imposed  in  the  preced- 
ing Article,  be  suspended  from 
such  function. — O.  C.  8. 

20.  Courts  or  judges  may, 
in  all  cases  brought  before  them, 
according  to  circumstances, 
even  of  their  own  motion,  pro- 
nounce orders  or  reprimands, 
and  suppress  writings  or  de- 
clare them  libellous.— O.  C.  9, 
amended. 

21.— The  judge  may  appoint 
an  interpreter  and  allow  him  a 
reasonable  compensation,  which 
forms  part  of  the  costs  of  the 
suit.— O.  C.  10. 

22.  The  judge  may  require 
an  oath  when  it  is  deemed 
necessary.— O.  C.  11,  in  part. 

23.  The  judge,  the  prothon- 
otary,  or  a  commissioner  auth- 
orized for  that  purpose,  has  a 
right  to  administer  and  receive 
the  oath  whenever  it  is  required 
by  law,  by  rules* of  practice,  or 
by  order  of  a  court  or  judge, 
unless  such  right  be  restricted 
by  some  provision  of  law. — O.C. 
30,  in  part,  amended. 

24.  The  court  has  the  same 
powers  as  a  judge  upon  matters 
assigned  to  the  latter. — New. 

25.  The  judge  of  the  Su- 
perior Court  may,  in  the  dis- 
trict in  which  he  discharges  his 
functions,  appoint,  by  one  or 
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more  commissions  under  the 
seal  of  the  court,  as  many  per- 
sons as  he  finds  necessary,  as 
commissioners  to  receive  affi- 
davits therein,  to  be  used  in  any 
court  in  any  district  of  the  pro- 
vince.— O.  C.  30,  in  part, 

26.  The  chief  justice  and 
any  other  judge  of  the  Superior 
Court,  ana,  in  the  case  of  the 
death  of  the  chief  justice  or  of 
his  absence  from  the  Province, 
any  two  judges  of  the  said 
Court  may,  by  one  or  more  com- 
missions under  the  seal  of  the 
Court,  appoint  as  many  persons 
as  they  think  necessary,  within 
the  iimits  of  any  of  the  other 
provinces  of  Canada,  as  com- 
missioners to  receive  affidavits 
therein  to  be  used  in  any  court 
in  the  Province.— O.  C.  30,  in 
part. 

27.  The  Lieutenant-Governor 
in  Council  may  appoint  com- 
petent persons,  residing  in  any 
country  outside  the  limits  of 
Canada,  as  commissioners  to 
receive  affidavits  for  use  in  any 
court  of  the  Province,  or  neces- 
sary for  any  deed  or  document 
to  be  carried  into  execution  or 
to  have  its  civil  effect  in  the 
Province.  —  O.  C.  30.  30a,  in 
part,  amended  R.  S.  5859. 

28.  Any  commissioner  named 
under  the  three  preceding  Arti- 
cles is  designated  as  "  Commiss- 
ioner of  the  Superior  Court  for 
the  district  of 

,  (or  the  Province  of  Que- 
bec, as  the  case  may  be.)"— New. 
O.  C.  30a,  in  part. 

29.  Affidavits  received  by 
such  commissioners  have  the 
same  force  as  if  they  had  been 
received  in  open  court.— O.  C. 
(30,  in  part,  30a,  in  part, 
amended. 

Infra,  art.  1127. 
SO.  Like  force  and  effect  are 
given  to  all  affidavits  received 


before  a  commissioner  author- 
ized bv  the  Lord  Chancellor  to 
administer  affidavits  in  'Eng- 
land ;  or  before  a  notary  public, 
under  his  hand  and  official  seal; 
or  before  the  mayor  or  chief 
magistrate  of  any  city,  borough 
or  incorporated  town  in  Great 
Britain  or  Ireland,  in  any  of 
Her  Majesty's  colonies,  or  in 
any  foreign  country,  under  the 
common  seal  of  such  city,  bor- 
ough or  town ;  or  before  any 
judge  of  a  superior  court,  in 
any  of  Her  Majesty's  colonies  or 
dependencies ;  or  before  any 
consul,  vice-consul,  temporary 
consul,  pro-consul  or  consular 
agent  of  Her  Majesty,  exercis- 
ing his  functions  in  a  foreign 
country.— O.  C.  30,  26  Vic,  c. 
41. 

31.  Whenever  a  record  or 
document  is  required  by  law  to 
be  transmitted  from  one  court 
to  another,  or  to  a  different 
place,  the  transmission  must  be 
effected  through  the  post  office 
or  by  express  by  the  prothono- 
tary,  and  the  party  requiring  it 
is  bound  to  advance  the  charges. 

For  any  delay  caused  by  the 
neglect  of  such  party  to  pay 
such  charges,  he  is  deemed  to 
be  in  fault. 

With  the  consent  of  all  the 
parties  the  record  may  be  trans- 
mitted by  any  other  means,  but 
by  the  same  officer.— O.  C.  25, 
amended. 

32.  Two  or  more  judges  of 
the  Superior  Court,  or  of  the 
Circuit  Court,  discharging  their 
duties  in  the  same  circuit  or 
district,  may,  and  must,  when- 
ever the  despatch  of  business 
requires  it,  sit  at  the  same  time 
and  at  the  same  place  in  separ- 
ate apartments  in  or  out  of 
term  ;  and  each  of  such  judges 
has  jurisdiction  for  hearing  and 
determining  all  causes  andmat- 
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ters  submitted  to  him,  and  has 
the  same  powers  as  if  he  were 
the  only  judge  sitting  in  such 
place. — O.  C.  464,  amended ; 
R.S.  5899. 

33.  Whenever  there  is  not  at 
the  chief  place  of  a  district  any 
judge  who  has  jurisdiction  in  a 
matter,  or  whenever  the  judge 
is  unable  to  discharge  his  duties 
for  any  reason  whatsoever,  the 

Srothonotary  may  perform  his 
uties  in  cases  of  evident  neces- 
sity, or  where  by  delay  a  right 
might  otherwise  be  lost  or  a 
wrong  sustained. 

Any  order  or  judgment  ren- 
dered by  the  prothonotary  may 
be  revised  by  the  court  at  its 
next  sitting,  or  by  any  judge 
subsequently  present  in  the  dis- 
trict, provided  that  the  party 
complaining  files  within  three 
days  at  the  office  of  the  court  an 
exception  stating  the  grounds 
upon  which  the  revision  is  de- 
manded, accompanied  with  a 
deposit  fixed  by  the  rules  of 
practice. 

The  decision  of  the  court  or 
judge,  setting  aside  the  order 
or  judgment  of  the  prothono- 
tary, causes  things  to  be  placed 
in  the  same  state  in  which  they 
would  have  been  if  the  order  or 
judgment  had  not  been  ren- 
dered. —  New,  in  part.    O.  C. 

465,  R.  S.  5900. 
Infra  art.  1126. 

34.  In  the  absence  of  special 
provisions,  the  delay  of  service 
of  any  written  proceeding  is  at 
least  one  clear  day. — New. 

35.  Whenever  the  sheriff  is 
interested  or  personally  con- 
cerned in  any  suit  or  action,  any 
writ  or  other  proceeding  which 
ought  to  be  executed  or  served 
by  him  must  be  addressed  to 
and  served  or  executed  by  the 
coroner   of  the  district.— O.  C. 

466,  amended. 


30.  If  the  sheriff  is  also  cor- 
oner, the  prothonotary,  or  his 
deputy,  acts  in  the  place  and 
stead  of  the  sheriff,  as  though 
the  writ  or  proceeding  had  been 
addressed  to  him  personally.- - 
O.  C.  467,  amended. 

37.  The  Lieutenant-Governor 
in  Council  may  make,  modify, 
revoke  or  amend  the  tariffs  of 
fees  payable  to  prothonotaries, 
clerks,  sheriffs,  coroners  and 
criers,  in  accordance  with  the 
provisions  of  Articles  2710,  2711 
and  2712  of  the  Revised  Statutes. 

Any  officer  or  other  person 
receiving  any  other  or  greater 
fees  or  emoluments  than  are 
specified  in  such  tariffs  for  the 
discharge  of  the  duties  and  ser- 
vices therein  mentioned,  is 
liable,  except  where  it  is  other- 
wise provided,  to  a  penalty  of 
eighty  dollars  for  each  offence, 
recoverable  by  civil  action  be- 
fore the  Circuit  Court,  and  pay- 
able one  half  to  the  Crown,  and 
the  other  half  to  the  party 
prosecuting.— O.  C.  29,  in  part, 
R.  S.  5858. 

38.  The  judges  of  the  Su- 
perior Court,  or  any  ten  or  more 
of  them,  may  make  any  tariffs 
of  fees  for  examiners  and  other 
officers  appointed  by  the  Su- 
perior Court,  whose  salaries  are 
not  by  law  fixed  by  the  Lieu- 
tenant-Governor in  Council ; 
and  all  such  tariffs  must  be 
promulgated  in  the  manner  pre- 
scribed for  rules  of  practice. — 
O.  C.  29. 

Infra,  art.  75. 

39.  Exceptional  provisions 
concerning  certain  matters  and 
proceedings  in  the  districts  of 
Saguenay,  Chicoutimi,  Gaspe, 
ana  the  Magdalen  Islands  are 
contained  in  the  Revised  Sta- 
tutes. —  O.C.  27 ;  R.  S.  2333, 
2342,  2368  to  2405,  and  6714,  5715. 
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section  i. 

General  Provisions. 

40.  The  courts  which  have 
jurisdiction  in  civil  matters  in 
the  Province  are : 

1.  The  Court  of  Queen's 
Bench,  sitting  in  appeal ; 

2.  The  Superior  Court ; 

3.  The  Circuit  Court; 

4.  The  Commissioners'  Court; 

5.  The  District  Magistrates' 
Court ; 

6.  The  Court  of  Justices  of 
the  Peace  ; 

7.  The  Recorder's  Court ; 

8.  The  Exchequer  Court  of 
Canada,  which  is  a  court  of  fed- 
eral constitution. 

Th^  jurisdiction  of  the  Court 
of  Queen's  Bench,  of  the  Su- 

gerior   Court,   of    the    Circuit 
burt,  and  of  the  Court  of  Jus- 
tices of  the  Peace  is  general  and 


covers  the  whole  Province ;  the 
jurisdiction  of  the  Commission- 
ers' Court  and  of  the  Recorder's 
Court  is  limited  to  certain 
localities.—  New.    R.  S.  2280. 

41.  The  following  tribunals 
also  exercise  jurisdiction  by 
way  of  appeal  from  the  civil 
courts  of  the  Province  : 

1.  The  Supreme  Court  of  Can- 
ada ; 

2.  Her  Majesty  in  Her  Privy 
Council.— New. 

SECTION  II. 

Court  of  Queen's  Bench,  sitting 
in  Appeal. 

42.  The  Court  of  Queen's 
Bench,  sitting  in  appeal,  and  the 
judges  thereof  have  an  appel- 
late civil  jurisdiction  through- 
out the  Province  over  all  causes, 
matters  or  things  appealed  from 
all  courts  and  jurisdictions 
wherefrom  an  appeal  by  law  lies, 
unless  such  appeal  is  expressly 
directed  to  be  to  some  other 
court.—  New.    R.  S.  2295. 

Supra,  art.  15,  §  11;  Infra, 
arts.  1125, 1209  et  s. 

48.  Unless  where  otherwise 
provided  by  statute,  an  appeal 
lies  to  the  Court  of  Queen's 
Bench,  sitting  in  appeal,  from 
any  final  judgment  rendered  by 
the  Superior  Court,  except : 

1.  In  matters  of  certiorari  ; 

2.  In  matters  concerning  mun- 
icipal corporations  or  offices, 
as  provided  in  Article  1006  ; 

3.  In  matters  in  which  the 
sum  claimed  or  value  of  the 
thing  demanded  is  less  than 
two  hundred  dollars,  and  in 
which  judgment  has  been 
rendered  by  the  Court  of  Re- 
view ; 

4.  At  the  instance  of  any 
party  who  has  inscribed  in  re- 
view any  cause  other  than  those 
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mentioned  in  the  preceding 
paragraph,  and  has  proceeded 
to  judgment  on  such  inscrip- 
tion, when  such  judgment  con- 
firms that  rendered  in  first  in- 
stance.— O.  C.  1115  am. ;  R.  S. 
2313,  6005 ;  54  Vic,  c.  48,  s.  2. 

Infra,  arts.  52,  72,  492,  495, 
890,  923,  924,  1306. 

44.  An  appeal  also  lies  to  the 
Court  of  Queen's  Bench,  sitting 
in  appeal,  from  judgments  of 
the  Circuit  Court  in  the  follow- 
cases: 

1.  When  the  sum  claimed  or 
the  value  of  the  thing  demanded 
amounts  to  or  exceeds  one 
hundred  dollars,  except  in  suits 
for  the  recovery  of  assessments 
for  schools  or  school-houses,  or 
for  monthly  contributions  for 
schools,  and  in  suits  for  the 
building  or  repairing  of 
churches,  parsonages  and 
churchyards ; 

.  2.  When  the  demand  is  less 
than  one  hundred  dollars,  but 
relates  to  fees  of  office,  duties, 
rents,  revenues,  or  sums  of 
money  payable  to  Her  Majesty  ; 

3.  When  the  demand,  al- 
though less  than  one  hundred 
dollars,  relates  to  titles  to  lands 
or  tenements,  annual  rents  or 
other  matters  in  which  the 
rights  in  future  of  the  parties 
may  be  affected ; 

4.  In  all  actions  in  recognition 
of  hypothecs. 

Nevertheless,  no  appeal  lies 
to  the  Court  of  Queen's  Bench 
in  causes  of  the  Circuit  Court 
susceptible  of  appeal  in  which 
judgment  has  been  rendered  by 
the  Court  of  Review.—  O.C.  1142, 
1142a  am. ;  R.  S.  6008;  54  Vic, 
c  48,  s.  3. 

Infra,  arts.  52,  54,  55. 

45.  Special  provisions  regu- 
late appeals  from  judgments 
rendered     in     the     Magdalen 


Islands.— O.  C.  1142;    58   Vic, 
c  48,  8.  3. 
Supra,  art.  39. 

46.  An  appeal  also  lies  from 
interlocutory  judgments  in 
matters  susceptible  of  appeal 
in  the  following  cases  : 

1.  When  they  in  part  decide 
the  issues ; 

2.  When  they  order  the  doing 
of  anything  which  cannot  be 
remedied  by  the  final  judg- 
ment; 

3.  When  they  unnecessarily 
delay  the  trial  of  the  suit.— 
O.  C.  1116 ;  54  Vic,  c  48,  ss.  2,  4. 

Infra,  arts.  1211,  1212.  1225. 

47.  Appeals  from  judgments 
rendered  in  the  districts  of 
Montreal,  Ottawa,  Pontiac, 
Terrebonne,  Joliette,  Richelieu, 
St.  Francis,  Bedford,  St.  Hya- 
cinthe,  Iberville  and  Beauhar- 
nois  are  brought,  heard  and 
determined  in  the  City  of  Mont- 
real; and  appeals  from  judg- 
ments rendered  in  the  districts 
of  Quebec,  Three  Rivers,  Sague- 
nay,  Chicoutimi,  Gaspe\  Ri- 
mouski,  Kamouraska,  Mont- 
magny,  Beauce  and  Arthabaska  • 
are  brought,  heard  and  de- 
termined in  the  City  of  Que- 
bec-O.  C.  1117;  54  Vic,  c.  48, 
s.  3. 

SECTION  III 

Superior  Court  and  Court  of 
Review. 

48.  The  Superior  Court  has 
original  jurisdiction  in  all  suits 
or  actions  which  are  not  exclus- 
ively within  the  jurisdiction  of 
the  Circuit  Court  or  of  the 
Exchequer  Court  of  Canada; 
and  in  the  district  of  Quebec  it 
has  exclusive  original  jurisdic- 
tion in  cases  of  petition  of  right. 
— O.  C.  28,  am. ;  R.  S.  5858  ;  54- 
55  Vic.  (C),  c  29. 
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Supra,  art.  45,  infra,  arts. 
35,  67,  894,  1011,  et  s.,  1&36. 

49.  The  Superior  Court  has 
original  jurisdiction  by  means 
of  evocation  in  all  suits  and 
actions  instituted  in  the  Cir- 
cuit Court,  relating  to : 

1.  Fees  of  office  ; 

2.  Duties,  rents,  revenues  or 
sums  of  money  payable  to  the 
Crown  ; 

3.  Titles  to  lands  or  tene- 
ments; 

4.  Annual  rents  or  other  mat- 
ters by  which  rights  in  future 
may  be  affected.—  O.  C.  1058. 

Infra,  art.  1130 

50.  Excepting  the  Court  of 
Queen's  Bench,  all  courts,  cir- 
cuit judges  and  magistrates, 
and  all  other  persons  and  bodies 
politic  and  corporate,  within 
the  Province,  are  subject  to  the 
superintending  and  reforming 
power,  order  and  control  of  the 
Superior  Court  and  of  the 
judges  thereof  in  such  manner 
and  form  as  by  law  provided. — 
R.  S.  2329,  am. 

Infra,  art.  1307. 

51.  The  Court  of  Review  has 
exclusive  original  jurisdiction 
to  determine  cases  reserved  for 
its  consideration  by  the  presid- 
ing judge  at  a  jury  trial.— New. 

Infra  arts.  491,  494,  495. 

52.  An  appeal  lies  to  the 
Court  of  Review  : 

1.  From  any  final  judgment 
of  the  Superior  Court  or  of  the 
Circuit  Court,  susceptible  of 
appeal  to  the  Court  of  Queen's 
Bench ; 

Supra,  arts.  43,  44;  infra, 
arts.  72,  492,  890,  923,  1189  et  s. 
1306. 

2.  From  any  judgment  or 
order  rendered  by  a  judge  in 
non-contentious  matters  under 
the  provisions  contained  in  the 
Tenth  Part  of  this  Code  ; 

3.  From  any  judgment  ren- 


|  dered  on  any  motion  or  petition 
to  set  aside  or  quash  an  attach- 
ment before  judgment  or  a 
capias  ad  respondendum  ; 

4.  From  any  judgment  in 
matters  concerning  municipal 
corporations  and  municipal 
offices,  on  proceedings  taken  in 
virtue  of  Chapter  Fortieth  of 
this  Code.— O.  C.  494,  amended  ; 
R.  S.  5906  ;  54  Vic,  c.  48.  s.  1. 

53.  The  review  of  judgments 
rendered  in  the  districts  of 
Montreal,  Ottawa,  Pontiac, 
Terrebonne,  Joliette,  Richelieu, 
St.  Francis,  Bedford,  St,  Hya- 
cinthe,  Iberville  and  Beauhar- 
nois  takes  place  at  the  City  of 
Montreal ;  that  of  judgments 
rendered  in  the  districts  of  Que- 
bec, Three  Rivers,  Saguenay, 
Chicoutimi,  Gaspe,  Rimouski, 
Kamouraska,  Montmagny, 
Beauce  and  Arthabaska  at  the 
City  of  Quebec. 

This  Article  applies  also  to 
cases  reserved  for  the  consider- 
ation of  the  Court  of  Review  by 
the  judge  presiding  at  a  trial 
by  jury. — New  in  part.  O.  C. 
496,  am. 

SECTION  IV 

Circuit  Court 

54.  The  Circuit  Court  has 
ultimate  jurisdiction  to  the  ex- 
clusion of  the  Superior  Court : 

1.  In  all  suits  wherein  the 
sum  claimed  or  the  value  of  the 
thing  demanded  is  less  than 
one  hundred  dollars,  saving  the 
exceptions  contained  in  the 
following  Articles,  such  cases 
as  fall  exclusively  within  the 
jurisdiction  of  the  Exchequer 
Court  of  Canada,  and  matters 
of  petition  of  right ; 

2.  In  all  suits  for  school-taxes 
or  school- fees,  and  all  suits 
concerning  assessments  for 
the  building  and  repairing  of 
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churches,  parsonages,  and 
churchyards,  whatever  may  be 
the  amount  of  such  suits.— 
O.  C.  1053,  886a;  R.  S.  6993; 
54-55  Vic.  (C),  c.  26. 
Infra,  arts.  894,  1131, 1336. 

55.  Except  at  the  chief  place 
of  each  district,  the  Circuit 
Court  has  original  jurisdiction, 
to  the  exclusion  of  the  Superior, 
Court,  but  subject  to  appeal : 

1.  In  all  suits  wherein  the 
sum  claimed  or  value  of  the 
thing  demanded  amounts  to  or 
exceeds  one  hundred  dollars, 
but  does  not  exceed  two 
hundred  dollars,  saving  the 
exception  contained  in  the 
second  paragraph  of  the  pre- 
ceding Article ; 

2.  In  all  suits  for  fees  of 
office,  duties,  rents,  revenues  or 
sums  of  money  payable  to  the 
Crown,  or  which  relate  to  any 
immovable  rights,  to  annual 
rents  or  such  like  matters 
whereby  rights  in  future  may 
be  bound;  even  though  the 
amount  claimed  be  under  one 
hundred  dollars.— O.  C.  1054 ; 
R.  S.  5994. 

Supra,  arts.  44,  49;  infra, 
art.  1135. 

56.  The  Circuit  Court  may 
take  cognizance,  upon  evoca- 
tion, of  any  suits  brought  before 
the  Commissioners'  Court  for 
the  summary  trial  of  small 
causes,  in  the  cases  secondly 
enumerated  in  the  preceding 
Article.— O.  C.  1055. 

Infra,  art.  1268  et  s. 

57.  The  Circuit  Court  has 
jurisdiction  in  the  same  manner 
as  the  Superior  Court,  over 
judgments  rendered  within  the 
limits  of  the  district  or  circuit 
for  which  it  is  held,  by  the 
Commissioners'  Court  men- 
tioned in  Article  56,  or  by 
Justices  of  the  Peace,  by  means 


of  certiorari  wherever  it  lies. — 
O.  C.  1066,  am. 
Infra,  art.  1297. 

58.  The  Circuit  Court  has 
also  an  appellate  jurisdiction 
over  judgments  rendered  by  the 
Commissioners'  Court  or  by 
Justices  of  the  Peace,  for  taxes, 
assessments  or  penalties,  im- 
posed under  the  Municipal 
Code.-O.  C.  1057 ;  R.  S.  5996. 

SECTION  V 

Commissioners*  Court 

59.  The  Commissioners 
Court    exercises    an    ultimate 
jurisdiction  : 

1.  In  suits  for  the  recovery  of 
assessments,  not  exceeding 
twenty-five  dollars,  imposed  for 
the  building  and  repairing  of 
churches,  parsonages  and 
churchyards ; 

2.  In  all  suits  purely  personal 
or  relating  to  movable  property, 
which  arise  from  contracts  or 
quasi-contracts,  wherein  the 
sum  or  value  demanded  does 
not  exceed  twenty-five  dollars, 
and  the  defendant  resides  : 

(a).  In  the  locality  of  the 
court ; 

(b).  In  another  locality,  but 
within  a  distance  of  fifteen 
miles,  if  the  debt  has  been  con- 
tracted in  the  locality  for  which 
the  court  is  established ;  or 

(c).  In  a  neighbouring  locality 
in  which  there  are  no  commis- 
sioners, or  in  which  the  commis- 
sioners cannot  sit  by  reason  of 
illness,  absence,  or  other  in- 
ability to  act,  provided  such 
locality  is  in  the  same  district 
within  a  distance  of  thirty 
miles.  It  has  no  jurisdiction  in 
the  cities  of  Quebec,  Montreal, 
Three  Rivers  and  St.  Hyacin  the, 
if  there  are  other  courts  hav- 
ing jurisdiction  to  take  cogniz- 
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ance  of  the  matter  in  issue.— 
O.  C.  1188, 1190 ;  R.  S.  6011 ;  53 
Vic,  c.  62,  s.  1. 
Infra,  art.  1253  et  s. 

60.  It  has  no  jurisdiction  in 
suits  for  slander,  or  for  assault 
or  battery,  or  relating  to  civil 
status,  paternity  or  seduction, 
or  lying-in  expenses  ;  or  in  suits 
for  the  recovery  of  any  fine  or 
penalty  whatever.— O.  C.  1189, 
JEnglish  version,  amended. 

SECTION  VI 

District  Magistrate's  Court 

61.  The  Magistrate's  Court 
has  ultimate  civil  jurisdiction 
to  hear  and  determine  : 

1.  All  suits,  whether  personal 
or  real, wherein  the  sum  claimed 
or  value  of  the  thing  demanded 
does  not  exceed  ninety-nine  dol- 
lars in  the  County  of  Pontiac, 
in  the  County  of  Lake  St.  John, 
in  the  County  of  Gaspe,  includ- 
ing the  Magdalen  Islands,  and 
also  in  the  County  of  Saguenay 
for  that  part  of  it  extending  to 
the  East  as  far  as  the  Jeremy 
Islands,  and  fifty  dollars  in  the 
rest  of  the  Province  ; 

2.  All  suits  for  the  recovery  of 
school-rates,  taxes,  assessments 
or  contributions,  or  of  rates, 
taxes,  assessments,  penalties, 
damages  or  sums  of  money 
whatever,  due  or  payable  in 
virtue  of  the  Municipal  Code, 
or  in  virtue  of  any  special  muni- 
cipal act  of  incorporation,  or  in 
virtue  of  any  by-laws  or  regula- 
tions made  under  the  authority 
of  such  acts,  or  under  the  laws 
respecting  abuses  prejudicial 
to  agriculture ; 

3.  All  suits  for  the  recovery 
of  penalties  incurred,  and  of 
sums  due  to  the  treasury  of  the 
Province  under  the  license  law. 

In   all  such  suits,  however, 


the  defendant  must  reside  with- 
in the  county,  city  or  town  for 
which  the  court  is  held,  or  the 
debt  must  have  been  contracted 
therein  and  the  defendant  be 
resident  in  the  Province.— O.  C. 
1215a  ;  R.  S.  6013  ;  59  Vic,  c  45, 
s.  1. 
Infra,  art.  1284  et  s. 

62.  When  the  amount  of  rent 
claimed  or  the  amount  of  dam- 
ages alleged  does  not  exceed 
fifty  dollars,  the  Magistrate's 
Court  has  jurisdiction  in  ac- 
tions to  annul  or  to  rescind  a 
lease,  or  to  recover  damages  re- 
sulting from  the  contravention 
of  any  of  the  stipulations  of  the 
lease,  or  the  non-fulfillment  of 
any  of  the  obligations  which  the 
law  attaches  to  it,  or  which  re- 
sult from  the  relation  of  lessor 
and  lessee.— O.  C.  1215&  ;  R.  S. 
6013. 

8ECTION  VII 

Justices  of  the  Peace,  Recor- 
der's Court  and  other  In- 
ferior Jurisdictions. 

63.  Justices  of  the  Peace 
have  jurisdiction  in  certain 
civil  matters,  such  as  the  re- 
covery of  school-taxes,  of  as- 
sessments for  the  building  or 
repairing  of  churches,  parson- 
ages or  church-yards,  damages 
caused  by  animals,  and  other 
matters  relating  to  agriculture, 
disputes  between  masters  and 
servants  in  certain  localities, 
seaman's .  wages,  claims  of 
pawners  against  pawnbrokers, 
and  other  matters.—  O.  C.  1216. 

Infra,  art.  1292  et  s. 

64.  In  certain  localities  the 
Recorder's  Court  has  also  juris- 
diction for  the  recovery  of  cer- 
tain municipal  claims,  and  in 
matters    of    dispute    between 
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lessors  and  lessees,  and  masters 
and  servants.  {*)  O.  C.  1217,  am. 
Infra,  art.  1292  et  s. 

65.  The  Harbor  Commission- 
ers also  exercise  a  civil  jurisdic- 
tion in  matters  relating  to  the 
shores  of  the  River  St.  Law- 
rence and  of  the  rivers  flowing 
into  it,  and  also  with  regard  to 
the  wages  and  indemnities  due 
to  pilots.— O.  C.  1218,  am. 

infra,  art.  1292  et  s. 

66.  The  extent  of  the  juris- 
diction of  these  special  courts 
and  the  manner  of  proceeding 
before  them  are  regulated  by 
the  statutes  creating  or  relating 
to  them,  and  in  certain  respects 
by  the  practice  therein  fol- 
lowed.—O.  C.  1219,  am. 

SECTION    VIII 

Supreme  Court  of  Canada,  and 
Exchequer  Court  of  Canada. 

67.  The  extent  of  the  juris- 
diction of  the  Supreme  Court  of 
Canada,  and  of  the  Exchequer 
Court  of  Canada,  and  the  pro- 
cedure therein  are  regulated  by 
special  statutes. — R.  S.  C,  c. 
136,  s.  2  ;  54-55  Vic.  (C),  cc.  25, 
26,  29. 

SECTION  IX 

Her   Majesty  in  Her  Privy 
Council. 

68.  An  appeal  lies  to  Her 
Majesty  in  Her  Privy  Council 
from  final  judgments  rendered 
in  appeal  by  the  Court  of 
Queen  s  Bench : 

1.  In  all  cases  where  the  mat- 
ter in  dispute  relates  to  any  fee 
of  office,  duty,  rent,  revenue,  or 
any  sum  of  money  payable  to 
Her  Majesty ; 

2.  In  cases  concerning  titles 
to  lands  or  tenements,  annual 


rents  or  other- matters  in  which 
the  rights  in  future  of  the  par- 
ties may  be  affected ; 

3.  In  all  other  cases  wherein 
the  matter  in  dispute  exceeds 
the  sum  or  value  of  five  hun- 
dred pounds  sterling.— O.  C. 
1178,  am.;  Civil  Code  17. 

Infra,  art.  1249  et  s. 
'  69.  Causes  adjudicated  upon 
in  review,  which  are  susceptible 
of  appeal  to  Her  Majesty  in 
Her  Privy  Council,  but  the  ap- 
peal whereof  to  the  Court  of 
Queen's  Bench  is  taken  away 
by  Articles  43  and  44,  may 
nevertheless  be  appealed  to  Her 
Majesty.-O.  C.  1178a;  R.  S. 
6009. 


"    CHAPTER  III 

Jurisdiction   of  Judges  in 
Chambers 

70.  The  judge  in  chambers 
has  jurisdiction  over  such  mat- 
ters as  are  assigned  to  him  by 
law  or  by  the  Rules  of  Practice. 
— New,  in  part. 

7 1.  The  court  may,  of  its  own 
motion,  or  at  the  instance  of 
one  of  the  parties,  and  upon 
such  conditions  as  it  deems 
proper,  adjourn  to  chambers 
any  matter  which  can  thus  be 
more  conveniently  tried  and  de- 
termined ;  and  the  judge  may, 
for  the  same  reason,  adjourn 
any  matter  in  chambers  to  open 
court.—  New.    R.  P.  O,  548. 

72.  Decisions  rendered  by 
the  judge  in  chambers  upon 
matters  within  the  jurisdiction 
assigned  to  him  have  the  same 
force  and  effect  as  judgments  of 
the  court,  and  are  in  like  man- 
ner subject  to  review,  appeal, 
and  other  remedies  against 
judgments.— New.  R.  P.  O.  549. 

Infra,  art.  537. 


0)  For  special  jurisdiction  of  the  Becorder's  Court  for  the  city  of  Montreal, 
ee  62  V.  c.  68.  ' 
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CHAPTER  IV 

Roles  of  Practice. 

73.  Rules  of  Practice  applic- 
able in  one  or  more  circuits  or 
districts,  and  necessary  for  the 
effectual  execution  of  the  pro- 
visions of  this  code,  may  be 
made: 

1.  For  the  Court  of  Queen's 
Bench,  by  the  majority  of  the 
judges  thereof  present  at  any 
meeting  convened  for  that  pur- 
pose by  the  Chief  Justice  of  the 
Court; 

2.  For  the  Superior  Court  and 
the  Circuit  Court,  by  at  least 
two-thirds  of  the  judges  of  the 
Superior  Court,  in  meeting  as- 
sembled for  that  purpose  by  the 
Chief  Justice  of  the  Superior 
Court. 

Nevertheless,  in  districts  in 
which  there  are  circuit  judges, 
they  may  make  rules  of  practice, 
only  for  the  Circuit  Court  of  the 
district  for  which  they  are  ap- 
pointed.—New,  in  part.    O.  C. 


29  ;  C.  C.  1177;  R.  S.  5858,  in 
part. 

74.  The  Rules  of  Practice 
must  not  be  incompatible  with 
the  provisions  of  this  Code.— 
O.  C.  29 ;  1177,  in  part.  R.  S. 
5858,  in  part. 

75.  The  Rules  of  Practice 
come  into  force  ten  days  after 
their  publication  in  the  Quebec 
Official  Gazette. 

They  must,  immediately  after 
publication,  be  copied  by  the 
clerk  of  appeals,  the  prothono- 
tary  or  the  clerk,  as  the  case 
maybe,  into  the  register  of  each 
court,  respectively,  in  the  cir- 
cuits or  districts  for  which  they 
were  made. 

The  clerk  of  appeals,  the  pro- 
thonotary,  or  the  clerk,  must, 
moreover,  post  in  the  office  of 
the  court  a  notice  stating  that 
new  rules  of  practice  have  been 
copied  into  the  registers,  and 
mentioning  when  they  will 
come  into  force.— New  in  part ; 
O.  C.  29  ;  R.  S.  5858. 


SECOND    PART. 


BULBS  APPLICABLE   TO  ALL   ACTIONS. 


CHAPTER  V 

Actions  and  Parties  to  Ac- 
tions. 

76.  Whoever  seeks  to  obtain 
a  thing  or  a  right  which  is 
denied  nim  must  sue  for  it  be- 
fore the  proper  court.— O.  C.  12. 

.77.  No  person  can  bring  an 
action  at  law  unless  he  has  an 
interest  therein. 

Such  interest,  except  where  it 


is  otherwise  provided,  may  be 
merely  eventual.— New  in  part. 
O.  C.  13 ;  R.  C.  C.  S.,  art.  288. 

78.  No  person  can  be  a  party 
to  an  action,  either  as  claimant 
or  defendant,  in  any  form  what- 
ever, unless  he  has  the  free  ex- 
ercise of  his  rights,  saving 
where  special  provisions  apply. 

Those  who  have  not  the  free 
exercise  of  their  rights  must  be 
represented,  assisted  or  author- 
ized in  the  manner  prescribed 
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by  the  laws  which  regulate  their 

8 articular  status  or  capacity.— 
LC.  14,  §§1,2. 

Infra,  arts.  81, 174. 1090.  1101, 
1263 ;  Civil  Code,  arts.  6, 36, 176, 
178, 180, 210, 304,  320, 323, 334, 343, 
351. 

7».  All  foreign  corporations 
or  persons,  duly  authorized 
under  any  foreign  law  to  appear 
in  judicial  proceedings,  may  do 
so  before  any  court  in  the  Prov- 
ince.—O.  C.  14,  §  3. 

Infra  art.  179 ;  Civil  Code  27, 
28. 

80.  Any  person  who,  accord- 
ing to  the  laws  of  a  foreign 
country,  is  authorized  to  repre- 
sent a  person  who  has  died  or 
made  his  will  therein,  leaving 
property  in  the  Province,  may 
also  appear  as  such  in  judicial 
proceedings  before  any  court  in 
the  Province.— O.  C.  14,  §  4, 

Civil  Code,  arts.  25,  600. 

81.  A  person  cannot  use  the 
name  of  another  to  plead,  except 
the  Crown  through  its  recog- 
nized officers. 

Tutors,  curators  and  others 
representing  persons  who  have 
not  the  free  exercise  of  their 
rights,  plead  in  their  own  name 
in  their  respective  qualities. 
•  Corporations  plead  in  their 
corporate  name.— O.  C.  19. 

Supra,  art .  78  ;  Infra,  art. 
552  ;  Civil  Code,  art.  357. 

82.  No  judicial  demand  can 
be  adjudicated  upon  unless  the 

Earty  against  whom  it  is  made 
as  been  heard  or  duly  sum- 
moned.—O.  C.  16. 

CHAPTER  VI 

Mode  of  Appearance  of  the 

Parties  and  Election 

of  Domicile. 

89.  Any  party   to  an  action 


or  to  any  other  judicial  proceed- 
ings can  only  appear  and  plead 
in  person  or  through  the  min- 
istry of  an  advocate. 

Notaries  may  prepare  the 
proceedings  specified  in  the 
Tenth  Part  of  this  Code,  and 
submit  the  same  to  the  judge 
or  to  the  prothonotary,  and  may 
even  sign  in  the  name  of  the 
petitioners  all  petitions  neces- 
sary for  such  proceedings. — 
O.    C.    23 ;  R.   S.    5887. 

Infra,  art.  1273. 

84.  Every  party  appearing  in 
person  is  held  to  have  elected 
domicile  in  the  office  of  the 
court  in  which  the  appearance 
is  filed.— O.  C.  84  ;  R.  5.  5868. 

85.  Whenever  one  of  the 
parties  has,  since  the  com- 
mencement of  the  action,  left 
the  Province,  or  has  no  domi- 
cile therein,  all  orders,  rules, 
notices  or  "other  proceedings 
may  be  served  upon  him  at  the 
office  of  the  court,  provided  the 
sheriff  or  bailiff  alleges  in  his 
return  that  he  has  made  fruit- 
less endeavors  to  find  him,  and 
that,  to  the  best  of  his  belief, 
he  is  not  within  the  limits  of 
the  province.—  O.  C.  84 ;  R.  S. 
5868. 

86.  Advocates  and  attorneys 
are  bound  to  elect  domicile 
within  a  distance  of  one  mile 
from  the  building  in  which  the 
court  is  held,  and  to  have  the 
same,  as  well  as  any  subsequent 
change  thereof,  registered  in 
the  office  of  the  court,  in  the 
register  kept  for  that  purpose. 

In  default  of  making  such 
election  of  domicile,  or  of  regis- 
tering the  same  or  any  change 
thereof,  or  in  case  the  domicile 
is  found  closed,  such  advocates 
and  attorneys  are  held  to  hav* 
elected  domicile  at  the  office  of 
the  court,  where  all  services 
upon  them     may  be     validly 


RULES  APPLICABLE   TO  ALL   ACTIONS. 


15 


made.— O.  C.  85,  am.  ;  Lemay 
vs.  Gringras,  12  Q.  L.  R.  17. 


CHAPTER  VII 

Joinder     of   Causes    of 
Action 

87.  Several  causes  of  action 
may  be  joined  in  the  same  suit, 
provided  they  are  not  incom- 
patible or  contradictory,  that 
they  seek  condemnations  of  a 
like  nature,  that  their  joinder  is 
not  prohibited  by  some  express 
provision,  and  that  they  are 
susceptible  of  the  same  mode  of 
trial. 

A  creditor  cannot  divide  his 
debt  for  the  purpose  of  suing 
for  the  several  portions  of  it  by 
different    actions.— O.     C.     15, 

Infra,  arts.  99, 177,  §  6, 1066. 

CHAPTER  VIII 

Actions  Against  Public 
Officers 

88.  No  public  officer  or  other 
person  fulfilling  any  public  func- 
tion or  duty  can  be  sued  for 
damages  by  reason  of  any  act 
done  by  him  in  the  exercise  of 
his  functions,  nor  can  any  ver- 
dict or  judgment  be  rendered 
against  him,  unless  notice  of 
such  action  has  been  given  him 
at  least  one  month  before  the 
issue  of  the  writ  of  summons. 

Such  notice  must  be  in  writ- 
ing ;  it  must  state  the  grounds 
of  the  action  and  the  name  of 
the  plaintiff's  attorney  or 
agent,  and  indicate  his  office ; 
and  must  be  served  upon  him 
personally  or  at  his  domicile.— 
O.  C.  22,  am. 

Infra,  arts.  97, 429. 


CHAPTER  IX 

Proceedings   in    Forma 
Pauperis 

89.  Except  in  actions  for  pen- 
alties or  for  damages  caused  by 
slander  or  libel,  the  judge  may 
permit  a  party  to  plead  in 
formd  pauperis,  and  order  the 
officers  of  the  court  to  afford 
him  their  services  without  any 
remuneration. 

Such  permission,  neverthe- 
less, does  not  exempt  the  party 
from  paying  the  government 
tax  or  the  costs  of  bailiffs. 

Such  party,  if  he  fails  in  the 
action,  is  not  exempt  from  con- 
demnation to  pay  costs  to  the 
other  party  ;  but  no  advocate 
or  attorney  who  represents  any 
such  party  may  receive  from 
him  any  fee  or  other  compensa- 
tion for  his  services,  without 
rendering  himself  guilty  of 
contempt  of  court.— O.  C.  31. 
awi.;.R.  S.  5860;  R.  C.  C.  S., 
art.  167. 

Civil  Code,  art.  16. 

OO.  Permission  to  plead  in 
formd  pauperis  is  granted  up- 
on a  petition,  supported  by  affi- 
davit, establishing,  that  the 
petitioner  has  a  good  ground  of 
action  or  a  gooa  defence,  and 
that  he  has  not  the  means 
necessary  to  make  the  disburse- 
ments. 

The  judge  may  allow  the  pro- 
duction of  adverse  affidavits, 
the  cross-examination  of  per- 
sons who  have  already  made 
affidavits,  and  the  oral  examin- 
ation of  new  witnesses.— O.  C. 
31,  32,  am. 

91.  Such  leave  may  be  re- 
voked by  the  judge  upon  proof 
that  the  party  has  since  become 
able  to  make  the  necessary  dis- 
bursements, or  that  he  is  guilty 
of  improper  conduct  or  of  wil- 


16 


RULES  APPLICABLE  TO  ALL  ACTIONS. 


ful  and  unnecessary  delay.— 
New  in  part.  O.  C.  32,  am.  ; 
N.  Y.  C.  462. 

92.  If  the  party  against 
whom  proceedings  are  taken  in 
formd  pauperis  incurs  costs  up- 
on any  incident  in  the  suit,  he 
cannot  be  compelled  to  pay  the 
same  before  final  judgment, 
and  such  costs  may  then  be 
compensated  with  those  in- 
curred by  the  opposite  party.— 
New. 

93.  If  a  party  proceeding  in 
forma  pauperis  obtains  judg- 
ment in  his  favor,  the  other 
party  may  be  condemned  to 
pay  costs,  including  those  of 
the  officers  of  the  court  who  are, 
then  entitled  to  an  execution 
to  obtain  payment  thereof  from 
such  party,  by  means  •  of  dis- 
traction. 

No  more  than  one  execution 
can,  however,  be  issued  for  all 
'  the  taxed  costs  remaining  un- 
paid ;  it  is  issued  at  the  in- 
stance of  the  prothonotary,  or  of 
any  party  interested,  and  the 
moneys  are  returned  into  the 
office  of  the  court,  and  are  paid, 
free  of  charge,  to  the  parties 
thereto  entitled.— O.  C.  33,  am. 

CHAPTER  X 

Place   of  Instituting 
Actions 

94.  In  matters  purely  per- 
soual,  other  than  those  men- 
tioned in  Articles  96,  97,  98, 103 
and  104,  the  defendant  may  be 
summoned : 

1.  Before  the  court  of  his 
domicile  ;  and  in  the  case  of 
election  of  domicile  for  the 
execution  of  an  act,  before  the. 
court  of  the  domicile  so 
elected ; 

2.  Before    the    court   of   the 


place  where  the  action* is  per- 
sonally served  upon  him  ; 

3.  Before  the  court  of  the 
place  where  the  whole  cause  of 
action  has  arisen  ; 

4.  Before  the  court  of  the 
place  where  the  whole  or  part  of 
nis  property  is  situated,  when 
he  has  left  his  domicile  in  the 
Province,  or  has  never  had  such 
domicile,  but  has  property 
therein,  and  the  cause  of  action 
has  not  arisen  therein. — New  in 
part.  O.  C.  34 ;  R.  S.  5861  ; 
Civil  Code  85  ;  52  Vic,  c.  48  ;  C. 
S.  L.  C,  c.  83,  s.  61. 

Infra,  arts.  170,  1105;  CivU 
Code,  arts.  27,  79  et  s. 

95.  A  fire  or  life  insurance 
company  may  be  summoned  by 
the  insured,  his  heirs  and 
assigns,  for  rights  arising  out 
of  a  fire  insurance  policy,  before 
the  court  of  the  place  in  which 
the  insured  movables  or  im- 
movables were,  and  for  rights 
arising  out  of  a  life  policy, 
before  the  court  of  the  place  in 
which  the  insured  had  or  has 
his  domicile.-O.  C.  34,  §  2 ;  R 
S.  5861. 

96.  In  an  action  for  separ- 
ation from  bed  and  board,  or 
for  separation  of  property  only, 
the  defendant  must  be  sum- 
moned either  before  the  court 
of  the  domicile  of  the  husband, 
or,  if  he  has  left  his  domicile, 
before  that  of  the  last  common 
domicile  of  the  consorts.— O.  C. 
35,  am. 

Infra,  arts.  1091, 1099. 

97.  Any  action  in  damages 
against  a  public  officer  by 
reason  of  an  act  done  by  him  in 
the  exercise  of  his  functions 
must  be  brought  before  the 
court  of  the  place  where  such 
act  was  committed. — O.  C.  36. 

Infra,  art.  429. 

98.  In  actions   in  warranty 
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and  in  continuance  of  suit,  the 
defendants  are  summoned  at 
the  place  where  the  principal 
action  was  brought,  whereso- 
ever their  domicile  may  be.— 
O.  C.  40. 
Infra,  arts.  183  et  s.  271,  273. 

99.  When  a  personal  action 
is  founded  upon  several  causes 
of  action  arising  in  different 
districts,  it  may  be  brought  be- 
fore any  court  which  has  juris- 
diction by  reason  of  one  of  such 
causes  of  action.— New. 

Supra,  art.  87. 

100.  In  everv  real  or  mixed 
action  the  defendant  may  be 
summoned  before  the  court  of 
his  domicile  or  before  that  of 
the  place  where  the  object  in 
dispute  is  situated.— O.  C.  37. 

101.  When  a  real  action  has 
for  its  object  an  immovable  or 
immovables,  situated  partly  in 
one  district  or  circuit,  and  part- 
ly in  another,  the  suit  may  be 
brought  in  either,  or  in  the  dis- 
trict or  circuit  where  the  de- 
fendant has  his  domicile.— O.  C. 
41,  am. 

Infra,  arts.  1058,  1068. 

102.  In  matters  of  succes- 
sion, the  parties  are  summoned 
before  the  court  of  the  place 
where  the  succession  devolves, 
if  it  opens  in  the  Province  ; 
otherwise,  before  that  of  the 
place  where  the  propertv  is 
situated,  or  of  the  domicile  of 
the  defendant  or  of  any  one  of 
the  defendants.— O.  C.  39. 

Oivil  Code,  arts.  600  et  s.  694. 

103.  In  matters  purely  per- 
sonal, if  there  are  several  de- 
fendants in  the  same  action  re- 
siding in  different  districts, 
they  may  all  be  brought  before 
the  court  of  the  district  in 
which  one  of  them  has  been 
summoned,  provided  that  such 
summons  be  not  made  with  the 
intention   of  withdrawing  the 


real  parties  from  the  courts 
which  would  otherwise  have 
jurisdiction. 

In  real  actions,  they  must  be 
summoned  before  the  court  of 
the  place  where  the  object  in 
dispute  is  situated. 

In  mixed  actions,  before  the 
court  of  the  place  where  the  ob- 
ject in  dispute  is  situated,  or 
before  the  court  of  the  domicile 
of  one  of  the  defendants.— O.  C. 
38,  am. 

104.  If  the  sole  judge  ad- 
ministering justice  in  any  dis- 
trict is  liable  to  be  recused,  or 
if  he  must  be  a  party  to  the 
suit,  the  action  may  be  brought 
in  one  of  the  adjoining  districts, 
the  grounds  of  recusation  or 
disability  being  alleged  in  the 
demand  ;  and  if  these  grounds 
are  insufficient  or  not  proved, 
the  court  may  order  the  case  to 
be  sent  back  to  the  court  before 
which  it  would  have  been 
brought  in  the  ordinary  course. 
— O.  C.  42. 

Infra,  arts.  237,  238. 

CHAPTER  XI 
General  Rules  of  Pleading. 

105.  In  any  proceeding  it  is 
sufficient  that  the  facts  and 
conclusions  be  concisely,  dis- 
tinctly and  fairly  stated,  with- 
out any  special  form  being 
necessary,  and  without  enter- 
ing into  argument. 

Such  statements  are  inter- 
preted according  to  the  meaning 
of  words  in  ordinary  language. 
New,  in  part.  O.  C.  20  ;  R.  P. 
O.  399. 

106.  Bates,  numbers  and 
Quantities  may  be  denoted  by 
figures.—  New  ;  Eng.  R.  200. 

107.  Any  form  of  reference 
to  an  act  or  part  of  an  act  is 
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sufficient  if  it  is  intelligible.— 
O.  C.  26  ;  ft.  S.  15. 

108.  The  allegations  are  di- 
vided into  paragraphs,  num- 
bered consecutively;  and  each 
paragraph  must  contain,  as 
nearly  as  may  be,  only  one 
allegation.    New;  Eng.  R.  200. 

109.  Admissions  and  denials 
are   made,    and    explanations 

given,  in  so  far  as  practicable, 
y  referring  to  the  paragraph 
containing  the  fact  admitted, 
denied  or  explained. 

Repetition  of  an  allegation  in 
subsequent  pleadings  is  made 
by  a  simple  reference  to  the 
paragraph  of  the  former  plead- 
ing containing  the  allegation 
repeated.    New,  R.  P.  O.  401. 

HO.  Every  fact  which,  if  not 
alleged,  is  of  a  nature  to  take 
the  opposite  party  by  surprise 
or  to  raise  an  issue  not  arising 
from  the  pleadings,  must  be 
expressly  pleaded.— New  ;  Eng, 
R.  211. 
Infra,  art.  339. 

111.  Every  fact  alleged  by 
the  opposite  party,  the  existence 
or  truth  of  which  is  not  ex- 
pressly denied  or  declared  to  be 
unknown,  is  held  to  be  ad- 
mitted.—O.  C.  144,  am, 

112.  Every  affidavit  must 
be  divided  into  paragraphs, 
numbered  consecutively,  and 
be  in  the  first  person. 

The  names,  occupation  and 
domicile  of  the  person  making 
the  affidavit  must  be  inserted 
therein. 

The  date  when  and  the  place 
where  it  was  sworn  must  be 
inserted  in  the  jurat.—  New. 
A.  R.  O.  95,  96,  97. 

113.  The  court  cannot  adju- 
dicate beyond  the  conclusions, 
but  it  may  reduce  them  and 
grant  them  only  in  part.— O.  C. 
17. 


Infray  art.  522. 

114.  The  unconstitutionality 
of"  any  statute  of  the  Prov- 
ince or  of  Canada  cannot  be 
pleaded  before  the  courts  of 
original  jurisdiction  or  of  ap- 
peal unless  the  party  pleading 
the  same  has,  at  least  eight 
days  before  the  day  fixed  for 
the  hearing,  given  to  the  At- 
torney-General notice  of  the 
question  which  he  intends  to 
raise,  with  sufficient  informa- 
tion to  enable  him  to  under- 
stand the  nature  of  his  preten- 
sions. 

Upon  such  notice,  the  Attor- 
ney-General may  intervene  in 
the  case  on  behalf  of  the  Crown, 
and  take  issue  in  writing  on 
such  questions. 

The  judgment  of  the  court 
must  mention  such  interven- 
tion and  such  conclusions,  on 
which  it  renders  judgment  as 
if  the  Attorney-General  were  a 
party  to  the  suit. 

A  copy  of  such  judgment  is 
forwarded  without  delay  to  the 
said  Attornev-General.— O.  C. 
20a  ;  R.  S.  5856. 

115.  Except  where  ,  it  is 
otherwise  provided,  every  pro- 
ceeding of  the  contestation 
must  be  served  upon  the  oppo- 
site party  ;  otherwise  it  is  not 
deemed  to  be  regularly  filed.— 
New  in  part,  O.  C.  462,  s.  ]. 

Supra,  arts.  84,  86. 

116.  When  any  writ  or  paper 
whatever  requires  to  be  served 
out  of  the  district,  the  service 
may,  in  the  absence  of  any  pro- 
vision to  the  contrary,  be  made 
either  by  the  sheriff  or  a  bailiff 
of  the  district  in  which  the 
court  is  held,  or  by  the  sheriff 
or  a  bailiff  of  the  district  in 
which  such  service  is  to  be 
made;  but  no  more  costs  can 
be  allowed  in  the  former  case 
than  in  the  latter,  unless  the 
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judge  otherwise   orders   if  he 
deems  proper. 

This  provision  applies  also  to 
executions     against     movable 


Property   and   to  attachments 
efore  or  seizures  after  judg- 
ment.—O.  C.  461 ;  R.  S.  6807. 
Infra,  arts.  1137*  1259. 
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CHAPTER  XII 
Summons 

117.  Every  action  before  the 
Superior  Court  is  instituted  by 
means  of  a  writ  of  summons,  in 
the  name  of  the  Sovereign, 
saving  the  exceptions  contained 
in  this  Code,  and  other  cases 
provided  for  by  special  laws. — 
O.  C.  43. 

118.  This  writ  of  summons 
is  drawn  up  either  in  French  or 
in  English,  is  signed  and  at- 
tested by  the  prothonotary,  and 
is  issued  by  the  latter  upon  the 
written  requisition  of  the  plain- 
tiff.—O.  C.  44,  45,  46,  am. 

119.  In  cases  of  urgency, 
the,writ  may  be  issued  outside 
office  hours,  and  even  on  a  Sun- 
day or  holiday,  without  judicial 
stamps  thereon,  provided  the 
amount  of  such  stamps  be  de- 
posited with  the  officer  issuing 
the  writ,  who  must  affix  the 
stamps  upon  the  fiat  as  soon  as 
possible.— O.  C.  467a,  am.;  R.  S. 
5901. 

120.  The  writ  of  summons 
remains  in  force,  while  un- 
served, during  six  months 
from  its  date  ;  but  the  judge  or 
prothonotary  may,  before  the 
expiry  of  such  delay,  upon  its 
being  established  by  affidavit 
or  bailiffs  return  that  service 


was  impossible,  continue  it  for 
another  period  of  six  months, 
and  so  on  from  time  to  time 
until  service  is  made.—  New. 
R.  P.  O.  238. 
Infra,  art.  150. 

121.  Saving  the  particular 
exceptions  hereinafter  men- 
tioned, writs  of  summons  may 
be  directed  to  the  sheriff  or  to 
any  bailiff  of  the  district  in 
which  such  writ  issues,  and 
may  be  by  him  served  in  such 
district,  or  in  any  other  dis- 
trict, or  they  may  be  directed 
to  the  sheriff  or  to  any  bailiff 
of  the  district  in  which  such 
writ  is  to  be  served,  command- 
ing him  to  summon  the  de- 
fendant to  appear  before  the 
court  within  the  delay  and  at 
the  place  therein  mentioned. 

If  there  are  several  defen- 
dants residing  in  different  dis- 
tricts several  writs  may  issue, 
directed  in  the  same  manner. 
— O.  C.  48,  R.  S.  5863. 

Supra,  art.  116. 

122.  The  writ  must  state  the 
names,  the  occupation  or  qual- 
ity and  the  domicile  of  the 
plaintiff,  and  the  names  and 
the  present  or  last  known  resid- 
ence of  the  defendant. 

The  Attorney-General  for  Ca- 
nada, or  for  the  Province,  is 
sufficiently  designated  by  the 
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name  of  his  office  whenever  he 
pleads  on  behalf  of  the  Crown. 

Married  women  and  widows 
may  be  described  as  defendants 
under  the  surname  of  their 
husband,  or  of  their  deceased 
husband,  adding  the  words : 
"wife  of"  or  "widow  of,"  re- 
spectively, and  the  names  or  a 
sufficient  designation  of  the 
husband  or  of  the  deceased 
husband . 

In  actions  upon  bills  of  ex- 
change, promissory  notes  or 
other  private  writings,  whether 
negotiable  or  not,  it  is  suffic- 
ient to  give  the  initials  of  the 
Christian  or  first  names  of  the 
defendant,  such  as  they  are 
written  upon  such  bills,  notes 
or  instruments. 

If  the  defendant  has  no  domi- 
cile, residence  or  place  of  busi- 
ness in  the  Province,  and  his 
names  are  uncertain  or  un- 
known, it  is  sufficient  to  de- 
scribe him  so  that  he  may  be 
clearly  identified,  provided  that 
the  writ  is  served  upon  him 
personally. 

When  a  corporate  body  is  a 
party  to  the  suit,  it  is  sufficient 
to  insert  its  corporate  name  and 
to  indicate  its  principal  place  of 
business. 

If  a  commercial  partnership, 
having  its  principal  place  of 
business  outside  the  district,  is 
not  registered  therein,  it  may 
be  summoned  by  its  firm  name, 
with  mention  of  the  place  where 
such  principal  place  of  business 
is  situated  ;  but  the  judgment 
rendered  against  it  is  then  exe- 
cutory only  against  partnership 
property.—  New  in  part.  O.  C. 
49 ;  R.  S.  5864 ;  R.  P.  O.  317. 

Infra,  arts.  135,  174,  513  et  s. 
1162. 

123.  The  causes  of  action 
must  be  stated  in  the  writ  or  in 
a  declaration  annexed  to  it. 


In  actions  upon  deeds  of  sale 
or  notarial  obligations,  bills  of 
exchange,  promissory  notes, 
private  writings,  or  for  ac- 
counts, it  is  sufficient  to  insert 
in  or  annex  to  the  writ  a  de- 
claration drawn  up  in  accord- 
ance with  the  forms  contained 
in  Schedule  A  in  the  Appendix 
to  this  Code. 

Such  declaration  must  be 
signed  by  the  attorney  for  tjie 

Elaintiff,    or   by    the    plaintiff 
imself  if  he  has  no  attorney. — 
New   in  part   O.    C.  50. 

See  Forms  in  Appendix. 

Supi*at  arts.  105  et  s ;  infra, 
arts.  174,  513  et  s. 

124.  If  the  object  of  the  de- 
mand is  a  thing  ceitain,  it 
must  be  described  in  such  a 
manner  as  to  clearly  establish 
its  identity. 

If  the  demand  relates  to  the 
whole  or  part  of  a  corporeal  im- 
movable situated  in  a  division 
where  the  official  plan  and 
book  of  reference  are  in  force,  it 
must  be  described  in  accordance 
with  the  provisions  of  Article 
2168  of  the  Civil  Code. 

If  it  relates  to  a  lot  or  part  of 
lot  situ  ated  in  a  locality  where 
the  official  plan  and  book  of 
reference  are  not  in  force,  it 
must  be  described  with  certain- 
ty and  precision,  by  mentioning 
its  nature,  the  city,  town,  vil- 
lage, parish  or  township,  street, 
ran^e  or  concession  wherein  it 
is  situated,  and  also  the  lands 
conterminous  to  it ;  and,  if  it  is 
a  piece  of  land  known  under  a 
a  particular  name,  it  is  suffi- 
cient to  give  its  name  and  its 
situation. 

If  the  demand  relates  to  rents 
constituted  for  the  redemption 
of  seignorial  rights,  or  to  rights 
relating  to  any  seigniory,  they 
must  be  described  according  to 
the  provisions  of  Articles  5720 
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to  9727  of  the  Revised  Statutes. 
— O.    C.    52,    am.;   C.  C.  2168; 
N.  Y.  C.  1511. 
Infra,  arts.  174,  513  et  s. 

125.  No  summons  can  be 
served  on  a  Sunday  or  a  holiday 
without  the  leave  of  the  judge 
or  prothonotary.— O.  C.  54,  am. 

Supra,  arts.  7,  119. 

126.  No  summons  can  be 
served  before  seven  o'clock  in 
the  morning,  or  after  seven 
o'clock  in  the  afternoon,  with- 
out the  leave  of  the  judge  or 
prothonotary. 

This  provision  does  not  ap- 
ply to  cases  of  capias  ad  re- 
spondendum.—O.  C.  55  am. 

Supra,  art.  119. 

127.  Service  is  effected  by 
leaving  with  the  defendant  a 
copy  or  the  writ  of  summons, 
and  of  the  declaration,  if  there 
is  one. 

The  copy  must  be  certified 
either  by  the  prothonotary  or 
by  the  attorney  for  the  plaintiff, 
or  by  the  plaintiff  himself,  if  he 
has  no  attorney ;  and  it  must  be 
indorsed  with  a  statement, 
signed  by  the  officer  who  makes 
the  service,  of  the  date  of  ser- 
vice. 

Such  indorsement  is  not  re- 

Suired  whenever  a  writ  speci- 
es  the  day  upon  which    the 
party  summoned  must  appear. 
— O.  C.  56,  am. 
Infra,  arts.  146, 174. 

128.  Service  must  be  made 
either  upon  the  defendant  in 
person,  or  at  his  domicile  or  at 
the  place  of  his  ordinary  resid- 
ence, speaking  to  a  reasonable 
person  belonging  to  the  family. 

In  the  absence  of  a  regular 
domicile  or  ordinary  residence, 
service  may  be  made  upon  the 
defendant  at  his  office  or  place 
of  business,  if  he  has  one.  — 
New  in  part.    O.  C.  57. 

Civil  Code,  arts.  79  et  s. 


129.  Service  of  the  summons 
may  be  made  at  the  domicile 
elected,  or  upon  the  person  indi- 
cated for  that  purpose  by  the 
party.— O.  C.  72,  am. 

Civil  Code,  art.  85. 

ISO.  In  all  cases  in  which 
the  defendant  resides  in  the 
same  domicile  with  the  plain- 
tiff, he  must  be  served  personal- 
ly, except  upon  leave  granted 
by  the  judge  or  the  prothono- 
tary.—O.  C.  58,  am. 

131.  If  there  are  several  de- 
fendants, they  are  served  in  the 
manner  above  mentioned,  sep- 
arately and  distinctly,  and  a 
copy  of  the  summons  is  left 
with  each  of  them,  except  in 
the  cases  hereinafter  provided. 
— O.  C.  59. 

132.  Service  upon  masters 
or  captains  of  ships,  or  other 
mariners,  who  have  no  domicile 
in  the  Province,  may  be  made 
on  board  the  ship  they  belong 
to,  speaking  to  a  person  in  the 
ship  s  employ.— O.  0.  66. 

133.  A  wife  separated  from 
bed  and  board  must  be  served 
separately  from  her  husband. 

A  wife  not  separated  from  bed 
and  board  is  sufficiently  sum- 
moned by  service  made  upon 
her  husband.— O.  C.  67. 

Civil  Code,  arts.  83,  207. 

134.  Persons  imprisoned  may 
be  summoned  by  personal  ser- 
vice between  the  wickets. — 
O.  C.  70. 

135.  Any  service  upon  the 
heirs  of  a  person  deceased  with- 
in the  previous  six  months  may 
be  made  upon  them  collective- 
ly, without  mentioning  their 
names  or  residences,  at  the 
former  domicile  of  deceased ;  if, 
however,  there  was  no  such 
domicile  in  the  Province,  or  if  it 
is  closed  or  is  no  longer  occupied 
by  any  member  of  the  deceased's 
family,  the  service  may  be  made 
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upon  one  or  more  of  the  heirs 
in  the  manner  prescribed  for  or- 
dinary summons.—  New.  C.P.G. 
41. 
Jn/ra,arts.  605,  006. 

136.  when  a  defendant  who 
is  absent  from  the  Province  has 
no  domicile,  ordinary  residence, 
or  place  of  business  therein  ;  or 

When  a  consort,  sued  for  sep- 
aration from  bed  and  board,  is 
absent  from  the  Province  ; 

The  judge,  or  prothonotary, 
upon  a  return  to  that  effect, 
may  order  the  defendant  to  ap- 
pear within  one  month  from  the 
last  publication,  in  the  manner 
hereinafter  prescribed,  of  the 
order  thus  rendered. 

A  synopsis  of  the  order,  drawn 
up  in  accordance  with  the  form 
contained  in  Schedule  B  in  the 
Appendix  to  this  Code,  is  twice 
inserted  in  French  and  in  Eng- 
lish in  a  newspaper  published  in 
each  language,  respectively,  in 
the  district  where  the  court 
site.  If  there  is  no  such  news- 
paper in  the  district,  it  is  in- 
serted in  a  similar  newspaper 
in  the  nearest  locality.  Such 
newspapers  are  mentioned  in 
the  order.— O.  C.  62,  67,68,  am.; 
R/S.  5866 ;  53  Vic,  c.  55,  s.  2. 

See  Form  Sched.  B.  in  Ap- 
pendix. 

Infra,  art.  145. 

137.  In  the  cases  mentioned 
in  the  preceding  Article  and 
without  prejudice  to  the  mode 
of  summons  therein  prescribed, 
the  judge,  or  the  prothonotary, 
upon  proof  by  affidavit  or  other- 
wise that  the  defendant  has  his 
domicile  or  ordinary  residence 
in  another  Province  of  Canada, 
mav  grant  leave  to  serve  the 
writ  at  such  domicile  or  resi- 
dence. 

This  leave  is  indorsed  in  writ- 
ing upon  the  writ,  which  may 
then  be  served  by  any  literate 


ptrson,  who  makes  an  affidavit 
of  service,  sworn  to  before  any 
Justice  of  the  Peace  having  jur- 
isdiction in  the  place  where  the 
service  was  made,  or  before  a- 
Commissioner  of  the  Superior 
Court  for  this  Province,  or  by 
any  bailiff  of  the  said  Court.— 
O.  C.  60,  am.;  R.  S.  5867;  53  Vic, 
c  55,  s .  3. 

See  Form  Sched.  C.  in  Ap- 
pendix. 

Infra,  art.  558* 

138.  Church  fabriques  and 
vestries  are  served  by  leaving 
copies  of  the  summons  separ- 
ately with  the  curi  or  rector,  or 
person  performing  his  functions 
in  the  parish,  and  with  the  then 
acting  churchwarden.— O.  C.  65. 

Civil  Code,  art.  1838. 

139.  Service  upon  a  general 
partnership  may  be  made  at  its 
place  of  business,  or,  if  it  has 
none,  upon  one  of  the  partners. 
— O.  C.  60. 

Civil  Code,  art.  1838. 

140.  Service  upon  an  unin- 
corporated joint-stock  company- 
may  be  made  at  its  office,  by 
speaking  to  a  person  employed 
in  such  office,  or  elsewhere  upon 
its  president,  secretary  or 
agent.— O.  C.  61,  am, 

141.  If  the  company  has  no 
known  office  or  place  of  busi- 
ness, and  no  known  president, 
secretary  or  agent,  the  judge, 
upon  a  return  to  that  effect, 
may  order  that  it  be  summoned 
by  advertisement  to  be  inserted 
twice  during  one  month  in  at 
least  one  newspaper.— O.  C.  62, 
am. 

Infra,  art.  145. 

142.  Service  upon  a  body 
corporate  is  made  in  the  man- 
ner provided  by  its  charter,  and, 
in  the  absence  of  suoh  provi- 
sion, in  the  manner  prescribed 
in  the  two  preceding  articles.— 
O.  C.  63. 
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143.  Foreign  companies  or 
corporations,  and  all  executors 
of  wills,- administrators,  or  re- 
presentatives of  the  successions 
of  persons  having  had  property 
in  the  Province,  may,  if  they 
have  an  office  or  an  agent  in 
the  Province  or  carry  on  busi- 
ness therein,  be  summoned 
there,  in  the  manner  provided 
in  Article  140,  and,  if  tney  have 
no  such  office,  in  the  manner 
prescribed  in  Article  141. 

If  such  companies,  corpora- 
tions or  persons  are  domiciled 
or  have  tneir  principal  place  of 
business  in  any  other  Province 
of  Canada,  they  may  be  sum- 
moned in  the  mannerprescribed 
in  Article  137.— O.  C.  64,  am.; 
R.  S.  5865. 

In/ray  art.  145. 

144.  Foreign  companies 
which  control,  either  as  owners 
or  lessees,  any  line  of  railway, 
of  telegraph,  or  of  telephones, 
extending  to  or  passing  through 
the  Province,  and  which  have 
no  office,  president,  secretary, 
or  agent  therein,  are  sufficient- 
ly summoned  by  service  made 
upon  any  person  in  charge  of  a 
station,  or  of  a  telegraph  or 
telephone  office  respectively,  be- 
longing to  such  companies  or 
under  their  control.— O.  C.  64. 
am.;  R.  P.  O.  268. 

Infract.  145. 

145.  The  judge  may,  if  cir- 
cumstances require  it,  shorten 
or  extend  the  delay  mentioned 
in  Articles  136  and  141,  or  order 
a  mode  of  service  other  than 
that  prescribed  in  those  Articles 
and  in  Articles  143  and  144.— 
New.    C.  P.  G.  54. 

146.  If  the  defendant  fraudu- 
lently evades  service  of  the  sum- 
mons, the  judge  may,  upon  a 
return  to  that  effect,  prescribe 
whatever  mode  of  service  he 
deems  proper.— New. 


147.  A  summons  cannot  be 
served  in  church,  or  in  court,  or 
upon  a  member  of  the  Legisla- 
ture upon  the  floor  of  the  House. 
— O.  C.  71,  am. 

148.  Bailiffs  cannot  make 
services  in  matters  in  which 
they  are  interested,  or  in  mat- 
ters which  concern  their  rela- 
tions by  blood  or  by  affinity,  to 
the  degree  of  cousin -germ  an,  in- 
clusively.— O.  C.  74,  am. 

149.  In  ordinary  cases  the  de- 
fendant is  summoned  to  appear 
within  a  delay  of  six  days  from 
the  date  of  the  service  upon 
him  of  the  writ,  when  the  dis- 
tance from  the  place  of  service 
to  the  place  where  the  court  is 
held  does  not  exceed  fifty  miles. 

When  the  distance  exceeds 
fifty  miles,  the  delay  is  increased 
one  day  for  each  additional  fifty 
miles  ;  provided  always  that  the 
delay  need  never  exceed  twenty 
days,  whatever  the  distance. — 
New.  O.  C.  75 ;  Smith  vs.  Dono- 
van, 19  L.  C.  J.  336. 

Supra,  art.  127;  infra,  art. 
1153. 

150.  At  any  time  after  the 
issue,  but  before  the  service  of 
the  writ  of  summons,  the  de- 
fendant may  obtain  from  the 
judge  an  order  commanding  the 
plaintiff,  under  penalty  or  the 
summons  being  discharged,  to 
serve  upon  him  a  copy  of  the 
writ  and  of  the  declaration 
within  a  specified  delay. — New. 

Supra,  art.  120. 

CHAPTER  XIII 
Return  of  Actions 

151.  The  writ  of  summons 
must  be  filed  in  the  office  of  the 
court,  during  office  hours,  on  or 
before  the  last  day  of  the  delay 
allowed  for  appearance.— O.  C. 
76,  81  am. 
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Supra,  arts.  8,  9, 149. 

152.  The  writ  must  be  ac- 
companied with  a  certificate  of 
service.— O.  C.77. 

158.  Such  certificate  of  ser- 
vice, if  made  by  a  bailiff,  must 
state : 

1.  His  name,  his  residence, 
and  the  district  for  which  he  is 
appointed  ; 

2.  The  day  and  .hour  of  ser- 
vice; 

3.  The  place  where,  and  the 
person  with  whom  a  copy  of  the 
writ  was  left ; 

4.  The  distance  from  the  bail- 
iff's residence  to  the  place  of 
service ; 

5.  The  distance  from  the  Court 
House  to  the  place  of  service ; 

6.  The  amount  of  the  costs  of 
service. 

If  the  certificate  is  made  by 
the  sheriff,  it  must  contain  the 
same  statements,  with  the  ex- 
ception of  what  is  mentioned 
in  the  first  paragraph.— O.C.  78, 
am. 

Infra;&rt9.  174,  236,  519. 

154.  If  the  writ  is  not  re- 
turned, the  defendant  may, 
upon  giving  notice  to  the  plain- 
tiff within  three  days  from  the 
expiry,  of  the  delay  for  appear- 
ance, and  depositing  the  copy  of 
the  writ  served  upon  him,  ob- 
tain from  the  judge  an  entry  of 
default  against  the  plaintiff,  and 
be  discharged  from  the  suit  with 
costs. 

The  judge  may,  nevertheless, 
allow  the  return  of  the  action 
upon  such  conditions  as  are 
thought  proper,  if  application  is 
made  within  the  same  delay  of 
three  days. 

The  plaintiff  cannot  institute 
a  new  suit  for  the  same  cause  of 
action  until  he  pays  the  costs  to 
which  he  has  been  condemned 
by  reason  of  such  default.— O.C. 
82,  am. 


CHAPTER  XIV 
Filing  of  Exhibits 

155.  The  plaintiff,  must,  at 
the  time  that  he  returns  the 
writ,  file  in  the  office  of  the 
court  the  written  proofs  which 
he  has  alleged  in  support  of  his 
demand,  together  with  a  list  or 
inventory  of  such  exhibits. 

If  he  fails  to  do  so,  he  cannot 
afterwards  file  them  without 
giving  notice  to  the  opposite 
party.— O.  C.  99, 106,  am. 

156.  An  exhibit  in  blank,  or 
a  list  of  exhibits  in  which  the 
desigation  of  any  exhibit  is 
not  filled  up,  cannot  be  re- 
ceived.—O.  C.  105. 

157.  Until  the  exhibits  have 
been  filed  in  the  manner  herein- 
above prescribed,  the  plaintiff 
cannot  proceed  with  nis  de- 
mand.—O.  C.  103. 

/n/ra,  art.  206. 

158.  Every  exhibit  filed  be- 
comes common  to  all  the  par- 
ties to  the  suit,  who  may  obtain 
copies  thereof  from  the  pro- 
thonotary  so  long  as  it  remains 
in  his  hands.— O.  C.  104. 

159.  Exhibits  filed  cannot 
be  taken  out  of  the  office,  un- 
less the  opposite  party  consents 
and  a  receipt  is  given.— O.  C. 
101. 

160.  A  person  who  is  in  pos- 
session of  a  document  filed  and 
forming  part  of  a  record,  or 
who  has  taken  or  received  it, 
may,  upon  motion,  be  coerced 
by  imprisonment  to  return  the 
same,  without  prejudice  to  his 
liability  for  damages.— O.  C. 
102. 

CHAPTER  XV 

Appearance    and     Default 
to  Appear 

161.  The   defendant,    when 
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duly  summoned,  must  file  a 
written  appearance  in  the  office 
of  the  court  on  or  before  the 
last  day  of  the  delay  allowed 
for  appearance. 

If  the  defendant  does  not  so 
appear  and  the  plaintiff  does 
not  take  any  proceeding  in  the 
case,  the  defendant  may  ap- 
pear, but  he  is  not  entitled,  un- 
less the  judge  otherwise  orders, 
to  any  longer  delajr  for  pleading 
to  the  action  than  if  he  had  ap- 
peared within  the  delay  pre- 
scribed.— New,  in  part,  O.  C. 
83 

Supra,  arts.  0,  83,  84,  149; 
infra,  153. 

162.  If  the  defendant  does 
not  appear  within  the  delays 
prescribed,  the  plaintiff  may  ob- 
tain from  the  prothonotary  an 
entry  of  default  against  him, 
and,  upon  obtaining  a  certifi- 
cate of  such  entry,  may  proceed 
to  judgment.— O.  C.  86,  am. 

Infra  art.  418  et  8.  ;  532  et  s. 

163.  Notwithstanding  any 
proceeding  on  the  part  of  the 
plaintiff,  the  defendant  may, 
at  any  time  before  judgment, 
upon  sufficient  cause  shown, 
obtain  from  the  judge  leave  to 
appear,  upon  such  conditions 
as  are  deemed  proper. — O.  C. 
87,  am. 

CHAPTER  XVI 
Contestation  of  the  Action 

I.   Preliminary  Exceptions. 

§  1.  Rules  Common  to  all 
Preliminary  Exceptions 
164. 

§  2.  Declinatory  Excep- 
tions 170. 

§  3.  Exceptions  of  Lis  Pen- 

•  dens  173. 

§  4.  Exceptions  to  the 
Form  174. 

§5.  Dilatory  Exceptions 
177. 


II.  Contestation    on      the 
Merits. 

§1.  Inscription  in  Law  191. 
§  2.  Defence  196. 
§3.  Answer  and  Reply  196. 
§4.  Filing  of  Exhibits  201. 
§  5  Rules    Applicable    to 

Deffnces,  Answers  and 

Replies  202. 

III.  Joinder  of  Issue  214. 

SECTION  I 

Preliminary  Exceptions 

§  1.— RULES    COMMON      TO    ALL 
PRELIMINARY     EXCEPTIONS 

164.  Preliminary  exceptions 
must  be  urged'  by  way  of 
motion,  of  which  notice  must 
be  given  to  the  opposite  party 
within  three  days  from  the  re- 
turn of  the  action  or  the  filing 
of  the  pleading  to  which  they 
relate,  saving  the  cases  men- 
tioned: in  Articles  177,  Para- 
graph 6, 178  and  181. 

Such  motion  must  be  pre- 
sented to  the  court  as  soon  as  it 
is  possible  to  do  so  after  the  ex- 
piry of  the  delay  to  which  the 
opposite  party  is  entitled. 

The  court  may,  when  the 
motion  is  presented,  allow 
either  party  to  answer  in  writ- 
ing, and  to  adduce  evidence,  if 
necessary.— New.  O.  C.  107. 

Supra,  art.  9 ;  infra,  arts. 
200,1154. 

165.  The  motion  cannot  be 
presented  unless  it  is  accom- 
panied with  a  certificate  from 
the  prothonotary,  of  which 
notice  must  have  been  given  to 
the  opposite  party  at  the  same 
time  as  the  motion,  establish- 
ing the  deposit  in  the  office  of 
the  court  of  the  sum  fixed  by 
tha  rules  of  practice.— New.  O. 
C.  112. 

166.  All     preliminary     ex- 
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ceptions  are  urged  at  the  same 
time,     except   in  the   case   of 
Articles  177,  Paragraph  6,  178  , 
and  181  ;  but  the  declinatory  ex- 
ception is  first  disposed  of,  and  j 
the  other  exceptions  are  then  I 
decided     by     the     competent 
court.— New.    O.  C.  107. 

167.  At  any  time  before 
judgment  upon  preliminary  ex- 
ceptions, saving  the  cases 
stated  in  Articles  177,  Para- 
graph 6,  178  and  181,  the  plain- 
tiff may,  if  he  thinks  the  ex- 
ception is  filed  solely  in  order 
to  retard  the  suit,  require  the 
defendant,  in  writing,  to  plead 
to  the  merits,  and  may  fore- 
close him  if  a  defence  is  not 
filed  within  six  days  from  the 
demand  thereof  ;  in  which  lat- 
ter case  the  court  takes  cog- 
nizance of  no  other  issues  than 
those  raised  upon  the  prelimin- 
ary exceptions.— O.  C.  131,  128, 
120,  am. 

168.  If  the  defendant  files 
his  defence,  proof  takes  place 
upon  all  the  issues  unless  the 
court  otherwise  orders  ;  and,  if 
he  succeeds  upon  the  prelimin- 
ary exception,  *he  may  recover 
from  the  plaintiff  the  costs  in- 
curred upon  the  contestation 
on  the  merits  to  which  he  was 
forced  under  the  provisions  of 
the  preceding  article.— O.  C. 
132,  am. 

169.  When  the  defendant 
has  pleaded  a  dilatory  excep- 
tion, which  is  afterwards  main- 
tained, the  foreclosure  from 
pleading  to  the  merits,  obtained 
against  him  under  Article  167, 
is  without  effect ;  but  he  is 
bound  to  file  his  defence  within 
six  days  after  the  expiry  of  the 
delays  granted  upon  his  excep- 
tion, and,  in  default  of  his  so 
doing,  the  foreclosure  holds 
good. 

If,  upon  being  required  to  do 


so  by  the  plaintiff,  the  defend- 
ant nas  pleaded  to  the  merits, 
he  may,  within  six  days  after 
the  judgment  maintaining  his 
dilatory  exception,  amend  his 
defence  or  plead  anew,  without 
thereby  incurring  any  costs  ;  in 
default  of  his  doing  so,  he  is 
presumed  to  abide  oy  the  de- 
fence filed.—  0.kC.  133,  am. 

§  2.— DECLINATORY  EXCEPTIONS 

170.  A  party  summoned  be- 
fore a  court,  other  than  that 
which  should  hear  the  issues, 
may  ask  that  he  be  referred  to 
the  competent  court,  or  that  the 
action  be  dismissed  if  there  is 
no  such  court. 

But  if  the  defendant,  upon 
filing  his  declinatory  exception, 
deposits  the  sum  claimed,  the 
judge  must,  instead  of  referr- 
ing the  case  to  the  competent 
court,  dismiss  the  action.— O. 
C.  113,  am.  ;  C.  P.  C.  F.  168, 169; 
C.  P.  G.  65. 

Supra,  arts.  48,  54,  et  s.  ;  94 
et  s. 

171.  If,  nevertheless,  the 
court  has  no  jurisdiction  by 
reason  of  the  subject-matter  of 
the  action,  the  reference  may 
be  % demanded  at  any  stage  of 
the  case,  and,  if  the  reference  is 
not  demanded,  the  court  is 
obliged  of  its  own  motion  to 
refer  the  case  to  the  proper 
authority.— O.  C.  114*am. 

172.  The  court  in  declaring 
itself  incompetent  may  award 
costs  according  to  circumstan- 
ces.—O.  C.  115. 

§  3.— exceptions   of  lis  pen- 
dens 

1 73.  The  defendant  may,  in 
case  of  lis  pendens,  ask  Dy  a 
preliminary  exception  that  the 
action  be  dismissed. — New. 
O.  C.  136. 
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§  4.-— EXCEPTIONS  TO  THE    FORM 

174.  The  defendant  may  in- 
voke any  of  the  following 
grounds  by  exception  to  the 
form,  whenever  they  cause  a 
prejudice  : 

1.  Irregularities  in  the  writ, 
declaration  or  service  ; 

2.  Incapacity  of  the  plaintiff 
or  of  the  defendant ; 

3.  Absence  of  quality  in  the 
plaintiff  or  in  the  defendant ; 

4.  The  fact  that  a  statement 
of  the  causes  of  action  is  not 
contained  in  the  writ  or  in  the 
declaration  ; 

5.  Irregular  description  of  the 
object  of  the  demand.— O.  C. 
116. 

Supra,  arts.  74, 75, 76,  et  a. ,  100, 
101, 103, 104, 105, 106, 108, 109, 110, 
117,318,122  ets. 

175.  Irregularities  in  the 
writ  or  service  or  in  the  declar- 
ation, which  cause  a  prejudice, 
entail  nullity  only  when  they 
are  not  remedied. — New. 

Supra,  arts.  513  et  s. 

176.  Irregularities  in  the 
writ  or  service  or  in  the  declar- 
ation are  waived  by  the  appear- 
ance of  the  defendant  and  his 
failure  to  take  advantage  of 
them  within  the  delays  pre- 
scribed.— O.  C.  119,  am. 

§    5.— DILATORY         EXCEPTIONS 

177.  The  defendant  may 
stay  the  suit  by  dilatory  excep- 
tion : 

1.  If  the  delays  to  which  he  is 
entitled  for  the  purpose  of  mak- 
ing an  inventory  and  deliberat- 
ing, whether  as  heir  or  legatee, 
or  in  the  case  of  community  of 
property,  have  not  expired  ; 

2.  If  the  defendant  has  a 
right  to  demand  security  from 
the  plaintiff,  or  the  execution  of 
some  precedent  obligation ; 


3.  If  the  plaintiff  contravenes 
the  rule  that  the  parties  must 
remain  inlheir  respective  posi- 
tions until  these  are  changed 
by  judicial  authority  ; 

4.  If  the  defendant  has  a 
right  to  exercise  a  recourse  in 
warranty  against  a  third  party ; 

5.  If  the  defendant  has  a 
right  to  demand  the  discuss- 
ion of  the  principal  or  original 
debtor ; 

6.  If  the  plaintiff  has  joined 
in  his  action  several  claims 
which  are  incompatible  or  con- 
tradictory, or  which  do-  not 
seek  condemnations  of  a  like 
nature,  or  the  joinder  of  which 
is  prohibited  by  some  express 
provision,  or  which  are  sus- 
ceptible of  different  modes  of 
trial ;  and  in  such  cases  the  de- 
fendant cannot  be  bound  to 
answer  the  action  until  the 
plaintiff  has  declared  his 
option  ; 

7.  If  the  plaintiff  does  not  re- 
side in  the  Province,  and  a 
power  of  attorney  from  him  is 
not  produced  ; 

8.  If,  in  the  case  of  an  in- 
divisible right  or  claim,  all  the 
parties  interested  and  whose 
presence  is  necessary  are  not 
made  parties  to  the  suit.— O.  C. 
120. 

Supra,  art,  87;  infra,  arts.  521, 
857.  Civil  Code,  arts.  664  et  s. ; 
748, 874, 1130, 1342  et  s.,  1506  et  s., 
1520,  1554,  1576  et  s.,  1941  et  s., 
1964,  1965,  2062  et  s. 

178.  If  the  dilatory  exception 
is  founded  upon  the  legal  delay 
for  making  an  inventory  and 
deliberating,  the  delays  for 
pleading  to  the  action  and  even 
for  setting  up  preliminary  ex- 
ceptions do  not  begin  to  run 
against  the  defendant  until 
after  the  time  allowed  him  to 
make  such  inventory  and  to 
deliberate.— O.  C.  121,  am. 
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179.  Any  person  not  resident 
in  the  Province,  who  brings  or 
institutes  any  action,  suit  or 
proceeding  in  its  courts,  is 
bound  to  give  to  the  opposite 
party,  whether  a  subject  of  Her 
Majesty  or  not,  security  for  the 
costs  which  may  be  incurred  in 
consequence  of  such  proceed- 
ing.—New.  Civil  Code  29. 

180.  The  defendant  may  re- 
quire that  the  plaintiff  be  or- 
dered to  give  security  for  the 
payment  of  the  costs  in  popular 
or  qui  tam  actions  for  the  re- 
covery of  fines  or  penalties. 
New.  O.  C.  128 ;  R.  P.  0. 1242 
88.;  R.  S.  5716. 

Civil  Code,  art.  16. 

181.  Whenever  a  party  is 
bound  to  give  security,  all  pro- 
ceedings in  the  case  may,  upon 
application  by  the  opposite 
party,  be  stayed  until  such  se- 
curity has  been  given. 

The  delays  for  filing  preli- 
minary exceptions  and  the  de- 
fence do  not  begin  to  run  until 
after  the  date  of  the  service 
upon  the  defendant's  attorney 
of  a  notice  informing  him  that 
such  security  has  been  given. 
— O.  C.  128,  am.;  R.  S.  5871; 
Civil  Code,  art.  29. 

182.  The  application  for  se- 
curity for  costs  may  be  made 
before  the  judge,  or  the  pro- 
thonotary  out  of  term,  and  may 
be  adjudicated  upon  forthwith. 

If  the  person  bound  to  give 
security  fails  to  do  so  within 
the  delay  fixed,  the  opposite 
party  may  obtain  a  judgment 
of  non-suit. 

Saving  the  foregoing  provis- 
ion, any  person,  from  whom 
security  may  be  demanded,  may 
at  any  time,  whether  the  same 
has  been  demanded  or  not,  put 
in  such  security  after  one  day's 
notice  to  the  opposite  party.— 
O.  C.  129  am. 


Infra,  art.  559  et  s. ;  Civil 
Code,  1962  et  s. 

183.  If  the  defendant  has 
warrantors  to  call  in,  he  may, 
by  means  of  a  dilatory  excep- 
tion, obtain  leave  that  his  de- 
lays to  plead  to  the  action  be 
not  computed  until  the  war- 
rantors have  been  called  in  and 
held  to  plead  to  the  merits.  — O. 
C.  122. 

Supra,  art.  98. 

184.  The  delay  to  call  in  war- 
rantors is  four  days  after  the 
decision  of  the  dilatory  excep- 
tion, exclusively  of  whatever 
time  may  be  required  to  sum- 
mon the  warrantors,  computed 
according  to  the  ordinary  rules, 
unless  the  court  fixes  other  de- 
lays.— O.  C.  123.  am. 

Supra,  art.  149.  Civil  Code9 
art.  1520. 

185.  The  demand  in  war- 
ranty must  contain  a  summary 
statement  of  the  grounds  upon 
which  it  is  made,  with  a  copy 
of  the  principal  demand  and  of 
the  pleadings  which  require  the 
the  calling  in  of  the  warrantors. 
O.  C.  124,  am. 

186.  In  cases  of  simple  or 
personal  warranty,  the  war- 
rantor cannot  take  up  the  de- 
fence of  the  defendant,  but  can 
merely  intervene  and  contest 
the  principal  demand,  if  he 
thinks  proper.— O.  C.  125. 

187.  In  cases  of  real  war- 
ranty, the  purchaser  who  is 
disturbed  or  evicted  is  not 
bound  to  call  in  his  immediate 
warrantor  first,  but  may  sum- 
mon in  warranty  any  more  re- 
mote warrantor  who  may  even- 
tually be  bound  to  intervene  in 
the  suit.— O.  C.  126. 

Civil  Code,  art.  2062. 

188.  In  case  of  real  warranty, 
the  warrantor  may  take  up  the 
defence  of  the  warrantee,  who 
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is  relieved  from  the  contesta- 
tion, if  he  requires  it. 

Nevertheless,  although  re- 
lieved from  the  contestation,  he 
may  remain  in  the  suit  and  act 
in  it  for  the  protection  of  his 
rights. 

Judgment  rendered  against 
the  warrantor  may,  after  neing 
served  on  the  warrantee,  be 
executed  against  the  latter.— 
O.  C.  127^(1711. 

189.  When  the  object  of  the 
dilatory  exception  maintained 
is  the  calling  in  of  warrantors, 
the  defendant  in  the  principal 
suit  cannot  be  foreclosed  from 
pleading  until  after  the  expi- 
ration of  six  days  from  the 
day  on  which  the  warrantor 
could  himself  have  been  fore- 
closed from  pleading  to  the 
action  in  warrantv. 

The  warrantor  may,  within 
the  delays  granted  to  the  war- 
rantee, plead  to  the  action 
brought  against  the  latter, 
whether  the  warrantee  has  al- 
ready pleaded  to  it  or  not.— 
O.  C.  134.  am. 

190.  The  exception  of  dis- 
cussion, whenever  it  lies,  is 
subject  to  the  general  rules  con- 
tained in  this  Section,  and  to 
the  special  provisions  contained 
in  Articles  1941, 1942,  1943,  2066 
and  2067  in  the  Civil  Code.— 
O.  C.  130. 

SECTION  II 

Contestation  on  the  Merits 

§  1.— INSCRIPTION  IN  LAW 

191.  An  issue  of  law  may  be 
raised  as  to  the  whole  or  part  of 
the  demand  whenever  the  facts 
alleged  or  some  of  them  do  not 
give  rise  to  the  right  claimed. 
— O.  C.  147,  am. 

Infra,  art.  200. 


192.  An  issue  of  law  is  raised 
by  means  of  an  inscription  for  a 
fixed  day,  which  must  be  filed 
at  the  same  time  as  the  defence 
and  contain  all  the  grounds  re- 
lied upon. 

No  ground  which  is  not  there- 
in alleged  can  be  urged  at  the 
hearing.— New.  R.  P.  S.  C.  35. 

Infra,  art.  1144. 

193.  Issue  is  joined  upon  the 
inscription  in  law  by  the  filing 
thereof ;  and  all  its  allegations 
are  deemed  to  be  denied  by  the 
opposite  party .  —New. 

194.  The  hearing  upon  the 
inscription  can  only  oe  had 
upon  the  expiry  of  three  days 
after  its  service  upon  the  op- 
posite party.—  New.  O.  C.  462, 2. 

Infra,  art.  1157. 

195.  No  issue  of  fact  can  be 
inscribed  before  judgment  on 
the  inscription  in  law.—  New. 

Infra,  arts.  1144,  1157. 


§  2.— DEFENCE. 


may 


196.  The    defendant 
plead  by  defence : 

1.  The  non-completion  of  the 
term,  or  the  non-fulfilment  of 
the  condition  upon  which  the 
right  of  action  depends  ; 

2.  The  extinction,  in  whole  or 
in  part,  of  the  right  claimed  by 
the  plaintiff ; 

3.  The  falsity,  in  whole  or 
in  part,  of  the  allegations  of 
the  action. — New  in  part.  O.  C. 
136. 

Civil  Code,  arts.  1079  et  s. ;  1090 
ets.;  1138. 

197.  The  defence  must  be 
filed  within  six  days  after  the 
expiry  of  the  delay  allowed  for 
appearance. 

Whenever  preliminary  excep- 
tions have  been  filed,  this  delay 
runs  from  the  time  of  judgment 
upon  such  exceptions,  except 
where  it  is  otherwise  provided 
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in  the  preceding! section.— New 
in  pari,  O.  C.  Ia7. 

Supra,  art?.  9, 10 ;  infra,  arts. 
204, 1155. 

§  3.— ANSWER  AND  REPLY. 

198.  Within  a  delay  of  six 
days  the  plaintiff  must  answer 
a  defence  containing  new  facts, 
and  the  defendant  must  reply 
to  an  answer  of  like  nature. 

If  such  pleadings  are  not  suffi- 
cient to  fully  set  forth  the  con- 
tentions of  the  parties,  the 
judge  may  grant  leave  to  file 
additional  pleadings.  New.  O. 
C.  138, 139, 148. 

Supra,  art.  9;  infra,  arts.  204, 
214,  1156. 

199.  The  judge  may  allow 
either  party,  upon  such  condi- 
tions as  are  deemed  proper,  to 

Slead,  by  way  of  supplementary 
efence  or  supplementary  an- 
swer, material  facts  which  have 
arisen  since  issue  joined.  -New, 
Cal.  464  ;  Boone,  §  83. 
200.  Grounds  of  law  against 
any  defence  or  other  pleading 
are  urged  by  way  of  inscription, 
in  accordance  with  Articles  191 
to  195  ;  and  grounds  in  the  na- 
ture of  preliminary  exceptions 
are  urged  by  motion,  in  con- 
formity with  Articles  164,  165 
and  166.    New,    O.  C.  138. 

§  4— FILING  OF  EXHIBITS 

201.  The  provisions  contain- 
ed in  Articles  155  to  160  govern 
in  so  far  as  may  be,  the  filing  of 
exhibits  referred  to  in  the  de- 
fence and  answers. 

If  such  exhibits  are  not  filed 
with  such  pleading,  they  can- 
not afterwards  be  filed  without 
the  consent  of  the  opposite 
party^  or  leave  of  the  judge. 

A  judge  may  extend  the  de- 
lay for  filing   the   exhibits  or 


written  proofs.— New  in  part. 
O.  C.  141. 
Infra,  art.  206. 

§  5.— RULES  APPLICABLE  TO  DE- 
FENCES, ANSWERS  AND 
REPLIES 

202.  Each  party  must  reply 
specially  and  categorically  to 
the  allegations  of  the  opposite 
party,  either  by  admitting  or 
denying  them,  or  by  declaring 
that  he  is  ignorant  of  them. 

The  party  may,  nevertheless, 
deny  generally  all  such  allega- 
tions, but  a  general  denial  ex- 
cludes any  other  defence,  an- 
swer or  reply  upon  the  facts  of 
the  case.—  New, 

See  Form,  Sched.  D.  in  Ap- 
pendix. 

Supra,  art.  105  et  s. 

203.  Any  party  who  pleads 
payment,  novation,  release, 
compensation  or  prescription 
may  draw  up  his  plea  in  accord- 
ance with  the  forms  contained 
in  Schedule  E  in  the  Appendix 
to  this  Code.  New, 

204.  When  an  amendment 
to  any  pleading  has  been  al- 
lowed, the  delay  to  answer 
such  pleading  is  reckoned  from 
the  day  on  which  the  amend- 
ment is  made  and  served,  with- 
out any  demand  of  answer 
being  necessary.— O.  C.  142. 

Infra,  art.  513,  et  s. 

205.  After  the  expiry  of  the 
delay  for  filing  a  pleading,  the 
party  in  default  is  by  law  fore- 
closed from  doing  so,  unless 
with  the  consent  of  the  opposite 
party  or  leave  of  the  judge. — 
O.  C.  140,  am. 

206.  Such  foreclosure  does 
not,  however,  take  place  with- 
out an  order  from  the  judge  if 
the  opposite  party  has  not  filed 
with  his  pleadings,  in  the  man- 
ner prescribed,  the  exhibits  or 
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written  proofs  upon  which  they 
are  founded.— O.  C.  141,  am. 
Supra,  arts.  157, 201. 

207.  When  the  defendant  is 
foreclosed  from  pleading  the 
plaintiff  may  proceed  to  judg- 
ment ex  parte, — O.  C.  143. 

Supra,  arts.  15  §3,  418  et  s.;  532 
et  s. 

208.  The  denial  of  a  signa- 
ture or  of  a  material  part  of  a  bill 
of  exchange,  promissory  note, 
or  any  other  private  writing  or 
document,  upon  which  any  ac- 
tion is  founaed,  or  of  the  ful- 
filment of  the  formalities  re- 
quired by  law  to  render  the 
document  valid,  must  be  ac- 
companied with  an  affidavit 
establishing  the  facts  alleged. 

In  the  aoove  cases  the  de- 
claration by  the  heir  or  legal 
representative  of  a  signer, 
maker  or  indorser,  that  they 
do  not  know,  the  writing  or  the 
signature  of  the  person  repre- 
sented, must  also  be  under 
oath. 

The  defence  founded  upon 
failure  to  present  a  bill  of  ex- 
change or  promissory  note  at 
the  place  fixed  must  be  sup- 
ported by  an  affidavit  establish- 
ing that  a  maturity  provision 
has  been  made  for  payment  at 
the  appointed  place,  and,  in 
default  thereof,  presentation  at 
the  appointed  place  is  presumed 
against  the  maker  and  acceptor. 
— O.    C.    145,    am,; 

Supra,  art.  112.  Civil  Code, 
art.  1222,  1223,  1224. 

209.  The  denial  of  any  docu- 
ment specified  in  article  1220  of 
the  Civil  Code  must  be  accom- 
panied with  the  giving  of  se- 
curity for  the  costs  of  the  com- 
mission required  to  obtain  the 
proof  of  such  document. 

In  the  cases  of  paragraphs  5 
and  6  of  the  same  article,  the 
denial  of  the  original  deposited, 


must,  moreover,  be  accompanied 
with  an  affidavit  of  the  party 
making  the  denial,  stating  that 
he  doubts  and  does  not  believe 
that  the  original  in  question 
has  been  signed  by  the  person, 
or  executed  in  the  manner 
therein  mentioned.  The  party 
wishing  to  make  use  of  the  copy 
filed  is  then  bound  to  prove  trie 
original,  and  for  this  purpose 
the  person  who  has  charge  of 
the  original  is  bound,  upon  the 
order  of  a  judge,  to  deposit  it  in 
the  court  in  which  its  genuine- 
ness is  contested  ;  and  the  pro- 
thonotary  is  bound  to  furnish 
him,  at  the  expense  of  the  con- 
etsting  party,  with  a  copy  there- 
of certified  by  such  prothono- 
tary. 

The  original,  the  authenticity 
of  which  is  thus  denied,  may  be 
annexed  to  the  commission  re- 
quired to  obtain  its  proof. — O.C 
145,  s.  3. 

210.  Any  defence  which  was 
or  might  have  been  set  up  to 
the  original  action  may  be 
pleaded  to  an  action  brought 
upon  a  judgment  rendered  out 
of  Canada.— O.  C.  42a,  am.;  R. 
S.  5882. 

211.  Any  defence  which 
might  have  been  set  up  to  the 
original  action  may  be  pleaded 
to  an  action  brought  upon  a 
judgment  rendered  in  any  other 
Province  of  Canada,  provided 
that  the  defendant  was  not  per- 
sonally served  with  the  action 
within  such  other  Province,  or 
did  not  appear  in  such  action. — 
O.C.42a\  am.;  R.  S.  5862. 

212.  Any  such  defence  can- 
not be  pleaaed  if  the  defendant 
was  personally  served  in  such 
Province,  or  appeared  in  the 
original  action,  except  in  any 
case  involving  the  decision  of  a 
right  affecting  immovables  in 
this  Province,  or  the  jurisdic- 


32 


INCIDENTAL   PROCEEDINGS. 


tion  of  a  foreign  court  concern- 
ing such  right.— O.  C.  426  am.; 
R.  S.  5882 ;  54  Vic,  c.  42,  s.  1. 
Civil  Code,  art.  6. 

213.  In  any  action  against  a 
corporation,  any  service  made 
within  another  Province  in  con- 
formity with  the  law  thereof 
is  considered  as  a  personal  ser- 
vice within  the  meaning  of  the 
two  preceding  Articles.—  New 
in  part    O.  C.  42c ;  R.  S.  5862. 

SECTION  III 

Joinder  of  Issue 

214.  The  issues  are  com- 
pleted : 

1.  By  the  demand  and  the  de- 
fence, when  the  latter  does  not 
contain  new  facts ; 

2.  By  the  demand,  the  de- 
fence which  contains  new  facts, 
and  the  answer  whicfi  does  not 
contain  new  facts ; 

3.  By  the  demand^  the  de- 
fence and  the  answer  which 
contain  new  facts,  and  the  re- 
ply ;     ' 

4.  By  the  demand,  the  de- 
fence, the  answer,  the  reply,  and 
any  other  additional  pleading 
allowed  by  the  judge;  or 

5.  By  a  foreclosure,  or  the 
failure  to  file  an  answer  to  a  de- 
fence containing  new  facts,  or 
to  file  a  reply  to  an  answer  con- 
taining new  facts.  O.  C.  148, 
am. 

Supra,  arts.  193,  198. 

CHAPTER  XVII 
Incidental  Proceedings 

I.  Incidental  and  Cross 

Demands  215. 
II.  Interventions  220. 

III.   IMPROBATION  225. 

IV.  Contestation     of    Re- 
turns 236. 


V.  RECUSATION287 . 

VI.  Disavowal  251. 
VII.  Change  of  Attorneys 

259. 
VIII.  Continuance  of  Suits 
266. 
IX.  Discontinuance  275. 
X.  Peremption     of    Suits 

279. 
XI.  Discovery  and  Inspec- 
tion of  Documents  283. 
XII.  Joinder     of     Actions 
291. 

SECTION  I. 

Incidental  and  Cross  Demands 

215.  The  plaintiff  may,  in 
the  course  of  the  suit,  make  an 
incidental  demand  : 

1.  In  order  to  add  to  the  prin- 
cipal suit  something  he  has 
omitted  to  include  in  it,  and 
which  arises  from  the  same 
cause  of  action ; 

2.  In  order  to  claim  a  right 
accrued  since  the  service  of  the 
principal  suit  and  connected 
with  the  right  claimed  by  such 
suit; 

3.  In  order  to  demand  some- 
thing which  he  requires  for  the 
purpose  of  defeating  a  ground 
set  up  by  the  defendant. — O.  C. 
18, 149,  am. 

Infra,  art.  1197. 

216.  This  demand  is  made  by 
means  of  an  ordinary  declara- 
tion.—O.  C.  150,  am. 

217.  The  defendant  may  set 
up  by  cross  demand  any  claim 
arising  out  of  the  same  causes 
as  the  principal  demand,  and 
which  he  can  dot  plead  by  de- 
fence. 

When  the  principal  demand 
is  for  the  payment  of  a  sum  of 
money,  the  defendant  may  also 
make  a  cross  demand  for  any 
claim  for  money  arising  out  of 
other  causes ;  but  such  cross  de- 
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mand  is  distinct  from  and  can- 
not retard  the  principal  action. 

The  court,  whenever  it  ren- 
ders judgment  upon  both  de- 
mands at  the  same  time,  may 
declare  that  there  is  compensa- 
tion.—O.  C.  151,  1110,  am. 

Infra,  art.  1197.  Civil  Code, 
1187,  et.  s. 

218.  A  cross  demand  is  in 
the  same  form  as  an  incidental 
demand,  and  must  be  served 
with  the  defence  unless  for 
cause  shown,  the  judge  allows  it 
to  be  filed  afterwards. — New  in 
part.    O.  C.  152. 

219.  Issue  is  joined  upon  the 
incidental  or  cross  demand  in 
the  same  manner  as  upon  the 
principal  demand,  and  the  con- 
testation is  subject  to  the  same 
rules  and  delays.— O.  C.  153, 
am. 

SECTION  II 

Interventions 

220.  Every  person  interested 
in  an  action  between  other  par- 
ties may  intervene  therein  at 
any  time  before  judgment. — 
O.  C.  154,  am.;  156. 

Infra,  art;  237. 

221.  An  intervention  is  made 
by  a  declaration,  in  ordinary 
form,  containing  all  the  pounds 
which  justify  the  party  in  inter- 
vening.— New.    O.  C.  155. 

222.  It  cannot  stay  the  pro- 
ceedings in  the  principal  action 
unless  it  is  allowed:  by  the 
judge.— New.    O.  C.  156. 

223.  When  the  intervention 
is  allowed  by  the  judge,  the  ac- 
tion is  suspended  during  three 
davs ;  and,  if  the  intervening 
party  fails  within  that  period  to 
have  it  served  upon  the  parties 
in  the  cause  and  to  file  a  certifi. 
cate  of  such  service,  it  is  held 
not  to  have  been  filed,  and  has 


no  effect.  The  filing  of  the  cer- 
tificate of  the  prothontary  as  to 
such  default  is  equivalent  to  a 
judgment  dismissing  the  inter- 
vention. 

Service  is  made  at  the  office  of 
the  court  upon  parties  not  re. 

5 resented  by  attorney.—  O.  C. 
57,  am. 

224.  The  proceedings  are  sub- 
ject to  the  same  rules  as  the  ac- 
tion during  which  they  are 
made,  and  the  delays  for  plead- 
ing are  computed  from  the  date 
of  the  service  of  the  interven- 
tion.— O.  C.  158,  am. 

SECTION  III 

Improbation 

£025.  Besides  the  action  of 
improbation  which  may  be 
brought  as  a  principal  action,  a 
party  in  a  suit  may  proceed  by 
improbation  against  an  authen- 
tic document  produced  by  him, 
which  he  has  asked  to  have  de- 
clared null,  or  by  the  opposite 
party.— O.  C.  150  ;  160,  am. 

Infra,  arts.  235,  236,  1260. 
Civil  Code,  art.1211. 

226.  Incidental  improbation 
is  begun  by  a  petition,  praying 
that  the  party  be  allowed  to 
proceed  by  improbation  against 
the  document  therein  designat- 
ed, and  that  the  opposite  party 
be  held  to  declare  whether  he  in- 
tends to  make  use  of  such  docu- 
ment. 

The  petition  must,  under  the 
pain  of  nullity,  be  signed  by  the 
party  himself,  or  by  his  attor- 
ney under  a  special  power  filed 
with  the  petition.— O.  C.  161. 

227 .  The  presentation  of  the 

Setition  must  be  preceded  by  a 
eposit  in  the  office  of  the  court 
of  a  sum  fixed  by  the  judge,  to 
meet  the  costs  to  be  incurred,  in 
whole  or  in  part,  in  the  event 
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of  the  improbation  being  dis- 
missed.—O.  C.  163,  am. 

228.  Improbation  may  be  be- 
gun at  any  stage  of  the  suit  un- 
til the  closing  of  the  proof,  and 
even  afterwards  before  judg- 
ment, upon  proof  that  the  falsi- 
ty was  not  ascertained  until 
after  the  proof  was  closed. 

All  proceedings  in  the  princi- 
pal suit  are  suspended  until  the 
improbation  is  decided. — O.  C. 
164. 

229.  Within  six  days  after 
the  presentation  of  the  petition, 
unless  the  delay  is  extended  by 
the  judge,  the  opposite  party 
must  serve  upon  the  plaintiff  in 
improbation  and  file  in  the 
office  of  the  court  a  declaration, 
signed  by  himself  or  by  his 
special  attorney,  as  to  whether 
he  intends  to  avail  himself  of 
the  document  attacked. 

If  he  fails  to  make  such  de- 
claration within  the  delay  fixed, 
or  if  he  declares  that  he  does 
not  intend  to  avail  himself  of 
the  document,  the  latter  is 
struck  from  the  record,  and  is 
also  declared  null  if  there  are 
conclusions  to  that  effect. — O.C. 
165, 166,  am. 

230.  If  the  defendant  in  im- 
probation declares  that  he  in- 
tends to  make  use  of  the  docu- 
ment, the  judge,  upon  the  de- 
mand of  either  of  the  parties, 
orders  tv  at  such  document,  ana 
the  original  thereof  if  necessary, 
be  deposited  in  the  office  of  the 
court  at  the  diligence  of  the 
party  who  relies  upon  it,  and 
that  the  parties  in  charge  there- 
of be  compelled  by  all  legal 
means  to  deposit  it.— O.  C.  167, 
am. 

231.  The  parties  take  com- 
munication of  the  impugned 
document  at  the  office  of  the 
court,  without  removing  it.— 
O.  C.  160,  am. 


282.  Six  days  after  the  filing 
of  the  impugned  document,  or 
if  it  has  been  already  filed  alone 
with  the  declaration  required 
by  Article  229,  within  six  days 
from  Ruch  declaration,  the 
plaintiff  must  file  his  reasons  of 
improbation.— O.  C.  170,  am. 

233.  In  other  respects  the  is- 
sues are  joined  and  tried  in  the 
same  way  as  in  the  action  dur- 
ing which  they  are  made,  and 
are  subject  to  the  same  rules 
and  delays.— O.  C.  172,  am. 

Infra,  art.  318. 

234.  The  judgment  which  de- 
cides upon  the  improbation 
likewise  determines  to  whom 
of  right  the  document  shall  be 
handed  over.— O.  C.  173. 

235.  The  provisions  of  this 
Section,  except  those  of  article 
227,  are  observed,  in  so  far  as 
they  apply,  with  regard  to  di- 
rect actions  of  improbation. — 
O.  C. 175. 

SECTION  IV 

Contestation  of  Returns 

236.  The  truth  of  any  return 
by  a  sheriff,  bailiff,  or  other 
judicial  officer,  or  by  any  other 
person  authorized  to  make  a 
return  is  contested  by  motion. 
New.    O.  C.  159,  79. 

Infra,  art.  519. 

section  v 
Recusation 

237.  A  judge  may  be  re- 
cused : 

1.  If  he  is  related  or  allied  to 
one  of  the  parties  within  the 
degree  of  cousin -german,  in- 
clusively ; 

2.  If  he  has  an  action  involv- 
ing a  question  similar  to  the 
one  in  dispute ; 
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3.  If  he  has  given  advice  upon 
the  matter  in  dispute,  or  has 
previously  taken  cognizance  of 
it  as  an  arbitrator  ;  if  he  has 
acted  as  solicitor  for  either  of 
the  parties  or  has  made  known 
his  opinion  extrajudicially ; 

4.  If  an  action  is  pending  in . 
his   name    before    a   court  in 
which  one  of  the  parties   will 
sit  as  judge  ; 

5.  If  he  has  made  verbal  or 
written  threats  against  one  of 
the  parties  since  the  beginning 
of  the  action  or  within  six 
months  previous  to  the  recus- 
ation ;  or  if  there  has  been  mor- 
tal enmity  between  them  with- 
out reconciliation  ; 

6.  If  he  is  the  manager  or 
patron  of  any  order,  corpor- 
ation, or  community,  which  is  a 
party  to  the  suit,  or  the  tutor, 
honorary  tutor,  subrogate- 
tutor,  or  curator,  or  heir  pre- 
sumptive, or  donee  of  either  of 
the  parties  ;'* 

7.  If  he  has  any  interest  in 
favoring  any  of  the  parties.— 
O.  C.  176,  am. 

Supra,  art.  104  ;  infra,  arts. 
1228, 1255. 

238.  A  judge  is  disqualified 
if  he  or  his  wife  is  interested  in 
the  action. — O.  C.  177  am. 

Supra,  art.  104  ;  infra,  art. 
1255. 

239.  A  judge  who  is  aware 
of  a  ground  of  recusation  to 
which  he  is  liable  is  bound, 
without  waiting  until  it  is  in- 
voked, to  make  a  written  de- 
claration of  it,  to  be  filed  in  the 
record.— O.  C.  179. 

240.  A  party  who  is  aware  of 
aground  of  recusation  against 
a  judge  is  bound  to  make  it 
known  as  soon  as  it  comes  to 
his  knowledge.— O.  C.  180. 

241.  After  the  declaration  of 
the  judge  or  of  one  of  the 
parties,   the  party  desirous  of 


recusing  the  judge  is  bound  to 
do  so  within  eight  days  from 
the  service  of  such  declaration ; 
after  which  he  cannot  do  so, 
unless  the  court,  for  sufficient 
reasons,  has  extended  the  de- 
lay.—O.  C.  181. 

242.  If  no  declaration  as 
above  mentioned  has  been 
made,  the  judge  may  be  recus- 
ed at  any  stage  of  the  case  be- 
fore judgment,  upon  the  de- 
claration of  the  party  that  the 
grounds  of  recusation  have  on- 
ly recently  come  to  his  know- 
ledge.- O.  C.  182. 

243.  A  recusation  is  proposed 
by  means  of  a  petition  contain- 
ing the  grounds  thereof,  which 
must  be  signed  by  the  party 
himself  or  by  his  attorney 
under  a  special  power. 

If  the  party  is  absent  from 
the  Province,  his  attorney  ad 
litem  may,  without  special 
power,  sign  the  petition  asking 
that  the  judge  abstain  from  sit- 
ting.— O.  C.  183,  am. 

Infra,  art.  1230. 

244.  When  the  recusation 
is  made  before  the  judge  has 
made  his  declaration,  communi- 
cation of  it  must  be  given  to 
him,  and  he  must  declare  in 
writing  whether  the  grounds 
are  true  or  not ;  another  judge 
then  proceeds  to  determine 
whether  the  recusation  is  well- 
founded,  without  the  recused 
judge  having  a  right  to  be  pre- 
sent.—O.  C.  184. 

245.  If  the  recusation  is  pro- 
posed against  the  sole  judge  re- 
siding in  a  district,  it  is  carried 
to  the  chief  place  of  a  neighbor- 
ing district  designated  by  the 
judge  who  is  recused,  and  the 
record  is  forthwith  transmitted 
to  such  place  by  the  prothono- 
tary.— O.  C.  185. 

Supra,  art.  31 ;  infra,  art. 
1257. 
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246.  If  the  recusing  party 
has  no  written  proof  in  support 
of  his  recusation,  the  judge's 
declaration  is  conclusive,  and 
the  recusing  party  cannot  pro- 
duce oral  testimony,  or  even  ob- 
tain delay  to  produce  written 
evidence.— O.  C.  186. 

247.  If  the  recusation  is 
maintained,  the  judge  cannot, 
for  any  cause  or  under  any  pre- 
text whatever,  be  present  in 
court  during  the  hearing  of  the 
case  or  the  rendering  of  the 
judgment.— O.  C.  187. 

248.  If  the  recusation  has 
been  carried  before  a  court  of 
another  district,  and  is  main- 
tained, such  court  remains 
seized  of  the  case,  and  the 
record  from  that  period  forms 
part  of  its  records. 

But  if  the  recusation  is  dis- 
missed, the  case  is  sent  back  to 
the  former  court.— O.  C.  188, 189. 

Infra,  art.  1257. 

249.  A  party  who  has  a  right 
to  recuse  a  judge  may  renounce 
his  right  by  filing  a  written 
consent  that  the  judge  hear 
and  decide  the  case,  except  in 
the  case  mentioned  in  Article 
238.-0.  C.  190. 

250.  In  such  case,  however, 
as  also  when  the  party  fails  to 
recuse,  the  judge  is  not  bound 
to  sit,  unless  the  grounds  of  re- 
cusation have  been  declared  in- 
sufficient.— O.  C.  191. 

SECTION  VI 

Disavowal 

t 

251.  A  party  may  disavow 
his  attorney  ad  litem  who  has 
exceeded  his  powers. 

He  may  also  disavow  an  at- 
torney whom  he  has  not  em- 
ployed, without  prejudice  to 
his  rights  if  he  does  not  do  so. 
-O.  C.  192. 


Civil  Code,  1704,  1705,  1732, 
1733. 

252.  A  disavowal  may  take 
place  during  the  suit  or  after 
judgment. 

The  former  is  treated  in  this 
Section. 

The  Tatter  is  subject  to  the 
rules  of  procedure  in  ordinary 
actions.  It  does  not  suspend 
the  execution  unless  upon  an 
order  of  the  judge  to  that  effect. 
— New  in  part.  O.  C.  193  ;  1 
Pigeau,  p.  555  ;  3,  Rousseau  & 
Laisney,  p.  630  ;  Union  Bank 
vs.  Dawson,  11,  Q.  L.  R.  329. 

Infra,  arts.  1177,  s.  6  ;  1180, 
1238. 

253.  A  disavowal  can  be 
made  only  by  the  party  himself 
or  by  his  attorney  under  a 
special  power,  and  the  party 
himself  must  declare  that  he 
did  not  authorize  the  proceed- 
ing which  he  repudiates.— O.  C. 
194. 

254.  Disavowal  is  made  by 
filing  in  the  office  of  the  court, 
before  which  the  case  is  pend- 
ing, a  declaration  that  the  party 
disavows  the  act  in  question,  as 
never  having  authorized  the 
same. — O.  C.  195. 

255.  The  party  disavowing  is 
bound  to  proceed  without  de- 
lay to  have  the  disavowal  de- 
clared valid,  and  this  is  done  by 
a  petition  served  upon  both  the 
attorney  disavowed  or  his  heirs 
and  the  opposite  party.— O.  C. 
196. 

256.  After  notice  of  the  dis- 
avowal has  been  given,  all  pro- 
ceedings in  the  principal  action 
are  stayed.— O.  O.  197. 

257.  The  procedure  upon  the 
disavowal  is  the  same  as  in 
ordinary  actions.— O.  C.  198. 

258.  If  the  disavowal  is 
maintained,  the  acts  disavowed 
are  annulled,  and  the  parties 
are  placed  in  the  same  position 
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as  they  were  in  at  the  time 
when  the  acts  were  done. — O.  C. 
199. 

SECTION  VII 

Change  of  Attorneys 

259.  If  the  case  has  not  been 
heard  on  the  merits,  all  pro- 
ceedings had  or  judgments  ren- 
dered after  the  attorney  of  one 
of  the  parties  has  .died,  or  when 
such  attorney  can  no  longer  act 
or  has  withdrawn,  are  null,  un- 
less such  party  has  appeared  in 
person,  or  appointed  another  at- 
torney, or,  after  being  called  up- 
on to  do  so,  has  made  default. — 
O.  C.  200,  am. 

Infra,  arts.  539,  1237. 

260.  An  attorney  who  de- 
sires of  his  own  accord  to  cease 
representing  a  party  must  give 
notice  to  such  party  and  to  the 
opposite  party.— O.  C.  201. 

Infra,  art.  280 ;  Civil  Code, 
art.  1759. 

261.  If  the  attorney  of  one 
of  the  parties  ceases  to  act  as 
such,  either  in  consequence  of 
being  appointed  to  a  public 
office  incompatible  with  his  pro- 
fession, or  of  suspension  or 
death,  the  opposite  party,  when 
represented  by  an  attorney 
ad  litem  is  deemed  to  be  suffi- 
ciently informed  without  fur- 
ther notice.  — O.  C.  202,  am. 

Infra,  art.  280. 

262.  When  one  of  the  parties 
ceases  to  be  represented  before 
the  case  is  submitted  to  the 
consideration  of  the  court,  the 
opposite  party  must  notify  him 
to  appoint  another  attorney. — 
O.  C.  203. 

263.  If  the  defendant  fails  to 
appoint  another  attorney  or  to 
appear  in  person,  the  plaintiff 
may  proceed  with  the  suit  ex 
parte. 


If  the  plaintiff  is  the  party 
thus  in  default  he  may  be  non- 
suited.— O.  C.  204. 

264.  A  party's  revocation  of 
the  powers  of  his  attorney  is 
not  valid  unless  he  pays  bim 
his  fees  and  disbursements, 
taxed  after  hearing  or  notice 
given.— O.  C.  205,  am. 

Civil  Code,  art.  1756  et  s. 

265.  A  party  who  revokes 
the  powers  of  his  attorney  must 
immediately  appoint  another, 
without  being  notified  to  that 
effect  by  the  opposite  party  ; 
and  in  default  of  his  doing  so 
the  case  is  proceeded  with  as 
provided  in  Article  263. — O.  C. 
206. 

SECTION  VIII 

Continuance  of  Suits 

266.  When  a  cause  is  ready 
for  judgment,  it  cannot  be  re- 
tarded either  by  change  of  the 
civil  status  of  the  parties  or  by 
cessation  of  the  functions  with- 
in which  they  were  acting. — O. 
C.  434,  am. 

Infra,  art,  539. 

267.  The  case  is  ready  for 
judgment  when  the  trial  is 
completed  and  the  case  is  under 
advisement. — O.  C.  435. 

268.  The  attorney  who  is 
aware  of  the  death  or  change  of 
civil  status  of  his  party,  or  of 
the  cessation  of  the  functions 
within  which  such  party  was 
acting,  is  bound  to  notify  the 
opposite  party. 

All  proceedings  had  up  to  the 
day  when  such  notice  is  given 
are  valid.— O.  C.  436,  am. 

269.  In  causes  which  are  not 
ready  for  judgment,  all  pro- 
ceedings had  subsequently  to 
notice  given  of  the  death  or 
change  of  status  of  one  of  the 
parties,  or  of  the  cessation  of 


36 


DISAVOWAL. 


246.  If  the  recusing  party 
has  no  written  proof  in  support 
of  his  recusation,  the  judge's 
declaration  is  conclusive,  and 
the  recusing  party  cannot  pro- 
duce oral  testimony,  or  even  ob- 
tain delay  to  produce  written 
evidence.— O.  C.  186. 

247.  If  the  recusation  is 
maintained,  the  judge  cannot, 
for  any  cause  or  under  any  pre- 
text whatever,  be  present  in 
court  during  the  hearing  of  the 
case  or  the  rendering  of  the 
judgment.— O.  C.  187. 

248.  If  the  recusation  has 
been  carried  before  a  court  of 
another  district,  and  is  main- 
tained, such  court  remains 
seized  of  the  case,  and  the 
record  from  that  period  forms 
part  of  its  records. 

But  if  the  recusation  is  dis- 
missed, the  case  is  sent  back  to 
the  former  court.— O.  C.  188, 189. 

Infra,  art.  1257. 

249.  A  party  who  has  a  right 
to  recuse  a  judge  may  renounce 
his  right  by  filing  a  written 
consent  that  the  judge  hear 
and  decide  the  case,  except  in 
the  case  mentioned  in  Article 
238.— O.  C.  190. 

250.  In  such  case,  however, 
as  also  when  the  party  fails  to 
recuse,  the  judge  is  not  bound 
to  sit,  unless  the  grounds  of  re- 
cusation have  been  declared  in- 
sufficient.—O.  C.  191. 

SECTION  VI 

Disavowal 

251.  A  party  may  disavow 
his  attorney  ad  litem  who  has 
exceeded  his  powers. 

He  may  also  disavow  an  at- 
torney whom  he  has  not  em- 
ployed, without  prejudice  to 
his  rights  if  he  does  not  do  so. 
— O.  C.  192. 


Civil  Code,  1704,  1705,  1732, 
1733. 

252.  A  disavowal  may  take 
place  during  the  suit  or  after 
judgment. 

The  former  is  treated  in  this 
Section. 

The  Tatter  is  subject  to  the 
rules  of  procedure  in  ordinary 
actions.  It  does  not  suspend 
the  execution  unless  upon  an 
order  of  the  judge  to  that  effect. 
— New  in  part,  O.  C.  193  ;  1 
Pigeau,  p.  555  ;  3,  Rousseau  & 
Laisney,  p.  630  ;  Union  Bank 
vs.  Dawson,  11,  Q,  L.  R.  329. 

Infra,  arts.  1177,  s.  6  ;  1180, 
1238. 

253.  A  disavowal  can  be 
made  only  by  the  party  himself 
or  by  his  attorney  under  a 
special  power,  and  the  party 
himself  must  declare  that  he 
did  not  authorize  the  proceed- 
ing which  he  repudiates. — O.  C. 
194. 

254.  Disavowal  is  made  by 
filing  in  the  office  of  the  court, 
before  which  the  case  is  pend- 
ing, a  declaration  that  the  party 
disavows  the  act  in  question,  as 
never  having  authorized  the 
same. — O.  C.  195. 

255.  The  party  disavowing  is 
bound  to  proceed  without  de- 
lay to  have  the  disavowal  de- 
clared valid,  and  this  is  done  by 
a  petition  served  upon  both  the 
attorney  disavowed  or  his  heirs 
and  the  opposite  party. — O.  C. 
196. 

256.  After  notice  of  the  dis- 
avowal has  been  given,  all  pro- 
ceedings in  the  principal  action 
are  stayed.— O.  0.  197. 

257.  The  procedure  upon  the 
disavowal  is  the  same  as  in 
ordinary  actions.— O.  C.  198. 

258.  If  the  disavowal  is 
maintained,  the  acts  disavowed 
are  annulled,  and  the  parties 
are  placed  in  the  same  position 
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as  they  were  in  at  the  time 
when  the  acts  were  done. — O.  C. 
199. 

SECTION  VII 

Change  of  Attorneys 

259.  If  the  case  has  not  been 
heard  on  the  merits,  all  pro- 
ceedings had  or  judgments  ren- 
dered after  the  attorney  of  one 
of  the  parties  has  died,  or  when 
such  attorney  can  no  longer  act 
or  has  withdrawn,  are  null,  un- 
less such  party  has  appeared  in 
person,  or  appointed  another  at- 
torney, or,  after  being  called  up- 
on to  do  so,  has  made  default. — 
O.  C.  200,  am. 

Infra,  arts.  539, 1237. 

260.  An  attorney  who  de- 
sires of  his  own  accord  to  Cease 
representing  a  party  must  give 
notice  to  such  party  and  to  the 
opposite  party.— O.  C.  201. 

Infra,  art.  280 ;  Civil  Code, 
art.  1759. 

261.  If  the  attorney  of  one 
of  the  parties  ceases  to  act  as 
such,  either  in  consequence  of 
being  appointed  to  a  public 
office  incompatible  with  his  pro- 
fession, or  of  suspension  or 
death,  the  opposite  party,  when 
represented  by  an  attorney 
ad  litem  is  deemed  to  be  suffi- 
ciently informed  without  fur- 
ther notice.  — O.  C.  202,  am. 

Infra,  art.  280. 

262.  When  one  of  the  parties 
ceases  to  be  represented  before 
the  case  is  submitted  to  the 
consideration  of  the  court,  the 
opposite  party  must  notify  him 
to  appoint  another  attorney. — 
O.  C.  203. 

263.  If  the  defendant  fails  to 
appoint  another  attorney  or  to 
appear  in  person,  the  plaintiff 
may  proceed  with  the  suit  ex 
parte. 


If  the  plaintiff  is  the  party 
thus  in  default  he  may  be  non- 
suited.— O.  C.  204. 

264.  A  party's  revocation  of 
the  powers  of  his  attorney  is 
not  valid  unless  he  pays  him 
his  fees  and  disbursements, 
taxed  after  hearing  or  notice 
given.— O.  C.  205,  am. 

Civil  Code,  art.  1756  et  s. 

265.  A  party  who  revokes 
the  powers  of  his  attorney  must 
immediately  appoint  another, 
without  being  notified  to  that 
effect  bv  the  opposite  party  ; 
and  in  default  of  his  doing  so 
the  case  is  proceeded  with  as 
provided  in  Article  263.— O.  C. 
206. 

SECTION  VIII 

Continuance  of  Suits 

266.  When  a  cause  is  ready 
for  judgment,  it  cannot  be  re- 
tarded either  by  change  of  the 
civil  status  of  the  parties  or  by 
cessation  of  the  functions  with- 
in which  they  were  acting.— O. 
C.  434,  am. 

Infra,  art,  539. 

267.  The  case  is  ready  for 
judgment  when  the  trial  is 
completed  and  the  case  is  under 
advisement. — O.  C.  435. 

268.  The  attorney  who  is 
aware  of  the  death  or  change  of 
civil  status  of  his  party,  or  of 
the  cessation  of  the  functions 
within  which  such  party  was 
acting,  is  bound  to  notify  the 
opposite  party. 

All  proceedings  had  up  to  the 
day  when  such  notice  is  given 
are  valid.— O.  C.  436,  am. 

269.  In  causes  which  are  not 
ready  for  judgment,  all  pro- 
ceedings had  subsequently  to 
notice  given  of  the  deatn  or 
change  of  status  of  one  of  the 
parties,  or  of  the  cessation  of 
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246.  If  the  recusing  party 
has  no  written  proof  in  support 
of  his  recusation,  the  judge's 
declaration  is  conclusive,  and 
the  recusing  party  cannot  pro- 
duce oral  testimony,  or  even  ob- 
tain delay  to  produce  written 
evidence.— O.  C.  188. 

247.  ^If  the  recusation  is 
maintained,  the  judge  cannot, 
for  any  cause  or  under  any  pre- 
text whatever,  be  present  in 
court  during  the  hearing  of  the 
case  or  the  rendering  of  the 
judgment.— O.  C.  187. 

248.  If  the  recusation  has 
been  carried  before  a  court  of 
another  district,  and  is  main- 
tained, such  court  remains 
seized  of  the  case,  and  the 
record  from  that  period  forms 
part  of  its  records. 

But  if  the  recusation  is  dis- 
missed, the  case  is  sent  back  to 
the  former  court— O.  C.  188, 189. 

Infra,  art.  1257. 

249.  A  party  who  has  a  right 
to  recuse  a  judge  may  renounce 
his  right  by  filing  a  written 
consent  that  the  judge  hear 
and  decide  the  case,  except  in 
the  case  mentioned  in  Article 
238.-0.  C.  190. 

250.  In  such  case,  however, 
as  also  when  the  party  fails  to 
recuse,  the  judge  is  not  bound 
to  sit,  unless  the  grounds  of  re- 
cusation have  been  declared  in- 
sufficient.— O.  C.  191. 

SECTION  VI 

Disavowal 

• 

251.  A  party  may  disavow 
his  attorney  ad  litem  who  has 
exceeded  his  powers. 

He  may  also  disavow  an  at- 
torney whom  he  has  not  em- 
Eloyed,  without  prejudice  to 
is  rights  if  he  does  not  do  so. 
— O.  C.  192. 


Civil  Code,  1704,  1705,  1732, 
1733. 

252.  A  disavowal  may  take 
place  during  the  suit  or  after 
judgment. 

The  former  is  treated  in  this 
Section. 

The  Tatter  is  subject  to  the 
rules  of  procedure  in  ordinary 
actions.  It  does  not  suspend 
the  execution  unless  upon  an 
order  of  the  judge  to  that  effect. 
— New  in  part.  O.  C.  193  ;  1 
Pigeau,  p.  555  ;  3,  Rousseau  & 
Laisney,  p.  630 ;  Union  Bank 
vs.  Dawson,  11,  Q,  L.  R.  329. 

Infra,  arts.  1177,  s.  6  ;  1180, 
1238. 

253.  A  disavowal  can  be 
made  only  by  the  party  himself 
or  by  his  attorney  under  a 
special  power,  and  the  party 
himself  must  declare  that  he 
did  not  authorize  the  proceed- 
ing which  he  repudiates. — O.  C. 

J.C/4. 

254.  Disavowal  is  made  by 
filing  in  the  office  of  the  court, 
before  which  the  case  is  pend- 
ing, a  declaration  that  the  party 
disavows  the  act  in  question,  as 
never  having  authorized  the 
same. — O.  C.  195. 

255.  The  party  disavowing  is 
bound  to  proceed  without  de- 
lay to  have  the  disavowal  de- 
clared valid,  and  this  is  done  by 
a  petition  served  upon  both  the 
attorney  disavowed  or  his  heirs 
and  the  opposite  party.— O.  C. 
196. 

256.  After  notice  of  the  dis- 
avowal has  been  given,  all  pro- 
ceedings in  the  principal  action 
are  stayed.— O.  0.  197. 

257.  The  procedure  upon  the 
disavowal  is  the  same  as  in 
ordinary  actions.— O.  C.  198. 

258.  If  the  disavowal  is 
maintained,  the  acts  disavowed 
are  annulled,  and  the  parties 
are  placed  in  the  same  position 
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as  they  were  in  at  the  time 
when  the  acts  were  done. — O.  C. 
199. 

SECTION  VII 

Chanye  of  Attorneys 

259.  If  the  case  has  not  been 
heard  on  the  merits,  all  pro- 
ceedings had  or  judgments  ren- 
dered after  the  attorney  of  one 
of  the  parties  has  died,  or  when 
such  attorney  can  no  longer  act 
or  has  withdrawn,  are  null,  un- 
less such  party  has  appeared  in 
person,  or  appointed  another  at- 
torney, or,  after  being  called  up- 
on to  do  so,  has  made  default.— 
O.  C.  200,  am. 

Infra,  arts.  539, 1237. 

260.  An  attorney  who  de- 
sires of  his  own  accord  to  Cease 
representing  a  party  must  give 
notice  to  such  party  and  to  the 
opposite  party.— O.  C.  201. 

Infra,  art.  280 ;  Civil  Code, 
art.  1759. 

261.  If  the  attorney  of  one 
of  the  parties  ceases  to  act  as 
such,  either  in  consequence  of 
being  appointed  to  a  public 
office  incompatible  with  his  pro- 
fession, or  of  suspension  or 
death,  the  opposite  party,  when 
represented  by  an  attorney 
ad  litem  is  deemed  to  be  suffi- 
ciently informed  without  fur- 
ther notice.  — O.  C.  202,  am. 

Infra,  art.  280. 

202.  When  one  of  the  parties 
ceases  to  be  represented  before 
the  case  is  submitted  to  the 
consideration  of  the  court,  the 
opposite  party  must  notify  him 
to  appoint  another  attorney. — 
O.  C.  203. 

203.  If  the  defendant  fails  to 
appoint  another  attorney  or  to 
appear  in  person,  the  plaintiff 
may  proceed  with  the  suit  ex 
parte. 


If  the  plaintiff  is  the  party 
thus  in  default  he  may  be  non- 
suited.— O.  C.  204. 

204.  A  party's  revocation  of 
the  powers  of  his  attorney  is 
not  valid  unless  he  pays  him 
his  fees  and  disbursements, 
taxed  after  hearing  or  notice 
given.— O.  C.  205,  am. 

Civil  Code,  art.  1756  et  s. 

265.  A  party  who  revokes 
the  powers  of  his  attorney  must 
immediately  appoint  another, 
without  being  notified  to  that 
effect  by  the  opposite  party  ; 
and  in  default  of  his  doing  so 
the  case  is  proceeded  with  as 
provided  in  Article  263.— O.  C. 
206. 

SECTION  VIII 

Continuance  of  Suits 

266.  When  a  cause  is  ready 
for  judgment,  it  cannot  be  re- 
tarded either  by  change  of  the 
civil  8  tat  us  of  the  parties  or  by 
cessation  of  the  functions  with- 
in which  they  were  acting. — O. 
C.  434,  am. 

Infra,  art,  539. 

267.  The  case  is  ready  for 
judgment  when  the  trial  is 
completed  and  the  case  is  under 
advisement.— O.  C.  435. 

268.  The  attorney  who  is 
aware  of  the  death  or  change  of 
civil  status  of  his  party,  or  of 
the  cessation  of  the  functions 
within  which  such  party  was 
acting,  is  bound  to  notify  the 
opposite  party. 

All  proceedings  had  up  to  the 
day  when  such  notice  is  given 
are  valid.— O.  C.  436,  am. 

269.  In  causes  which  are  not 
ready  for  judgment,  all  pro- 
ceedings had  subsequently  to 
notice  given  of  the  death  or 
change  of  status  of  one  of  the 
parties,  or  of  the  cessation  of 
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journed  to  a  future  day,  pro- 
vided the  party  shows  that  he 
has  been  diligent,  and  makes 
oath  that  the  absent  witness  is 
necessary  and  that  such  ab- 
sence is  not  due  to  any  con- 
trivance on  his  part.  New. 
C.  P.  L.  464. 

306.  When  a  party  asks  for 
an  adjournment  of  the  case  on 
account  of  the  absence  of  a  wit- 
ness, the  opposite  party  may 
require  him  to  declare  on  oath 
what  facts  he  intends  to  prove 
by  such  witness  ;  and,  if  such 
party  admits  their  truth,  or  ad- 
mits that  the  witness  would 
have  sworn  to  them,  the  trial  is 
proceeded  with  as  if  such  wit- 
ness had  been  examined. — New. 
C.  P.  L.  465,  466. 

Infra,  art.  354. 

307.  When  it  is  established 
under  oath  that  a  witness,  by 
reason  of  illness  or  infirmity, 
cannot  attend  the  trial,  the 
court,  instead  of  adjourning 
the  case,  may  order  the  deposi- 
tion to  be  taken  in  conformity 
with  Article  356.—  New.  C.  P. 
L.  467. 

308.  The  court  may  also 
grant  an  adjournment  of  a  case 
to  any  party  who  applies  there- 
for, for  any  other  good  cause 
shown.— New.    C.  P.  L.  468. 

300.  In  all  the  above  cases, 
the  court  in  granting  the  ad- 
journment imposes  such  condi- 
tions as  it  deems  proper. — New. 

31 0.  The  party  upon  whom 
the  burden  of  proof  lies  must 
proceed  first  to  the  examination 
of  his  witnesses. 

The  opposite  party  then  pro- 
ceeds to  make  his  proof,  after 
which  the  other  party  may  ad- 
duce evidence  in  rebuttal. 

The  court  may,  in  its  discre- 
tion, allow  the  examination  of 
other  witnesses.  New.  O.  0. 282 ; 
C.  P.  L.  476,  477 ;  H.  &  L.  594. 


Civil  Code.  art.  1208. 

311.  At  the  conclusion  of  the 
evidence,  the  party  upon  whom 
the  burden  of  proof  lies,  ad- 
dresses the  court  first ;  the  op- 
posite party  follows,  and  the 
other  party  replies,  and  if  in  his 
reply  he  raises  a  new  point  of 
law,  his  opponent  may  answer. 

No  other  address  can  be  made 
unless  with  the  permission  of 
the  court.— New.  C.  P-  L.  485. 

SECTION  IV 

Examination  of  Witnesses 

312.  The  testimony  of  one 
witness  is  sufficient  in  all  cases 
in  which  proof  by  testimony  is 
admitted.—  New.  C.  C.  1230. 

Infra,  art.  1278.  Civil  Code, 
232  ets.;  1233  ets.;  1690. 

313.  Any  party  may  demand 
that  during  the  examination  of 
a  witness  the  other  witnesses 
retire  from  the  room  where  the 
trial  is  held.— O.  C.  254,  am. 

314.  All  persons  are  compet- 
ent to  render  test  imony  except : 

1.  Persons  deficient  in  under- 
standing, whether  from  imma- 
turity of  age,  insanity  or  other 
cause ; 

2.  Those  who  are  insensible  to 
the  religious  obligation  of  an 
oath ; 

3.  /Those  civilly  dead  ; 

4.  Husband  or  wife,  for  or 
against  each  other.  Neverthe- 
less, if  consorts  are  separated 
as  to  property,  and  one  of  them 

J  as  agent  nas  administered  prop- 
!  erty  belonging  to  the  other,  the 
,  consort  who  has  so  administered 
;  may  be  examined  as  a  witness 
in  relation  to  any  fact  connected 
1  with  such  administration ;  pro- 
vided the  court  is  of  opinion,  in 
view  of   the  circumstances  of 
I  the  case,  that  it  is  just  and  ad- 
!  visable  to  order  such  examina- 
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tion,— New.     C.  C.  1231,  am.; 
O.  C.  260,  252. 
Civil  Code,  art.  36. 

315.  Persons  competent  to 
give  evidence  are  all  subject  to 
the  same  general  rules . 

Relationship,  connection  by 
marriage,  and  interest  are  ob- 
jections only  to  the  credibility 
of  a  witness.—  O.  C.  252,  am:; 
R.  S.  5880. 

316.  A  party  may  be  exam- 
ined by  the  opposite  party,  and 
his  evidence  may  be  used  as  a 
commencement  of  proof  in  writ- 
ing. 

He  may  also  give  testimony 
in  his  own  behalf.— New.  O.  C. 
251  ;  54  Vic,  c.  45,  s.  2.   * 

Supra,  art.  288;  Civil  Code, 
arts.  1233,  §7 ;  1243  et  s.:  1669, 
1677, 1816,  2260,  §  7. 

317.  The  fact  that  a  party 
does  not  offer  his  cestimony  can- 
not be  construed  against  him. 
—New.  O.  C.  251,  am.;  54  Vic, 
c  45  s.  2. 

318.  Upon  the  improbation 
of  an  authentic  deed,  the  testi- 
mony of  the  notaries,  attesting 
witnesses  or  other  function- 
aries who  witnessed  the  deed, 
may  be  received.— O.  C.  252 ;  R. 
S.  5880. 

319.  A  person  afflicted  with 
an  infirmity  which  renders  him 
unable  to  speak,  or  to  hear  and 
speak,  may  be  examined  as  a 
witness  either  by  writing  down 
his  oath  or  affirmation  and  his 
answers,  or  by  giving  his  evid- 
ence with  the  aid  of  signs 
through  an  interpreter.— O.  C. 
261  am.\  56  Vic.  (C.),  c  31,  s.  6 ; 
Stephen  Evid.,  Art.  107. 

320.  The  bailiff  who  served 
the  writ  of  summons  cannot  tes- 
tify to  any  facts  or  admissions 
which  came  to  his  knowledge 
after  the  issue  of  the  writ  of 
summons,  except  in  relation  to 


the  service  itself.— New.    O.  C. 
262. 
Infra,  art.  1278. 

321.  Before  a  witness  can  be 
heard,  he  must  swear  before 
the  judge,  or  the  prothonotary, 
to  tell  the  truth,  or,  in  the  case 
of  a  Quaker,  the  word ,  "swear  " 
is  replaced  by  the  words  :  "  sol- 
emnly, sincerely  and  truly  de- 
clare and  affirm." — O.  C.  255, 
am. 

Civil  Code,  arts.  17,  §15. 

322.  The  form  of  oath  and 
the  manner  of  taking  it  may  be 
changed  according  to  the  reli- 
gious belief  of  the  witness,  in 
such  a  manner,  however,  as  to 
bind  him  to  declare  nothing  but 
the  truth.— O.  C.  256. 

323.  A  witness  refusing  to 
take  the  oath  or  affirmation  is 
deemed  to  refuse  to  give  evi- 
dence.—O.C.  257. 

324.  Before  the  witness  is 
admitted  to  be.  sworn,  he  may 
be  examined  by  either  of  the 
parties  as  to  his  religious  be- 
lief ;  and  he  cannot  take  the 
oath  or  the  affirmation,  or  give 
evidence,  if  he  does  not  believe 
in  God,  and  in  a  state  of  rewards 
and  punishments  after  death. — 
O.  C.  259. 

325.  Any  person  who  is  pres- 
ent in  the  room  in  which  the 
trial  is  being  held  may  be  ex- 
amined as  a  witness,  and  is 
bound  to  answer  as  if  he  had 
been  regularly  summoned. — O. 
C.  250,  am. 

320.  A  witness  who  is  pres- 
ent cannot  refuse  to  give  evid- 
ence under  pretext  that  the 
necessary  amount  to  defray  his 
travelling  expenses  has  not 
been  paid  to  him.— O.  C.  258. 

327.  The  witness  must  first 
be  asked  and  must  declare  his 
names,  age,  quality  or  occupa- 
tion, and  domicile.— O.  C.  267. 

328.  The  opposite  party  may 
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establish,  by  a  preliminary  ex- 
amination of  any  witness  pro- 
duced, or  in  any  other  manner, 
whatever  grounds  he  may  have 
for  objecting  to  such  witness. — 
O.  C.  268. 

329.  A  party  cannot  impeach 
the  credit  of  a  witness  produced 
by  himself,  but  he  may  prove 
by  others  the  contrary  of  what 
such  witness  has  stated,  or,  by 
leave  of  the  court,  he  may  prove 
that  at  other  times  he  has  made 
statements  inconsistent  with 
his  present  testimony ;  provid- 
ed, in  the  latter  case,  the  wit- 
ness be  first  questioned  upon 
the  subject.-O.  C.  209. 

330.  A  witness  who,  with- 
out valid  reason,  refuses  to 
answer  or  to  produce  documents 
or  other  things  connected  with 
the  suit  and  in  his  possession, 
may  be  held  by  coercive  impris- 
onment to  do  so. — O.  C.  277. 

Infra,  art.  834. 

331.  A  witness  is  not  bound 
to  answer  questions  put  to  him 
if  his  answering  would  expose 
him  to  a  criminal  prosecution. 

This  objection  can  be  made 
only  by  the  witness  himself.— 
O.  C.  274. 

332.  He  cannot  be  compelled 
to  declare  what  has  been  re- 
vealed to  him  confidentially  in 
his  professional  character  as  re- 
ligious or  legal  adviser,  or  as  an 
officer  of  state  where  public 
policy  is  concerned. — O.  C.  275. 

333.  When  witnesses  are 
called  to  prove  the  identity  of 
any  object  in  the  possession  of 
one  of  the  parties,  the  judge 
may  order  that  the  party  shall, 
either  in  court  or  at  any  other 
convenient  place  or  time,  ex- 
hibit such  object  to  the  wit- 
nesses thus  called  to  give  evid- 
ence concerning  it ;  and,  in  de- 
fault of  his  so  exhibitiug    the 


object',  it  will  be  held  to  have 
been  identified. 

The  judge  may  likewise  order 
any  witness  who  is  in  posses- 
sion of  any  object  which  is  the 
subject  of  the  litigation,  to  pro- 
duce it,  under  the  same  penal- 
ties in  case  of  default  as  for  re- 
fusing to  answer  pertinent 
questions. — O.  C.  273,  am. 

334.  A  witness  is  bound  to 
produce  any  document  in  his 
possession  touching  the  matter 
in  issue,  and  to  allow  copies  or 
extracts  thereof  to  be  taken  if  it 
is  a  private  writing  ;  and  such 
copies  or  extracts,  certified, by 
the  prothonotary,  are  entitled 
to  the  same  credence  as  would 
be  given  to  the  originals.— O. 
C.  276. 

Supra,  art.  298. 

335.  It  is  the  duty  of  the 
prothonotary  to  ask  the  wit- 
nesses if  they  require  taxation, 
and,  if  they  do,  to  £ax  their  ex- 
penses with  due  regard  to  the 
nature  of  the  voyage  and  the 
duration  of  their  stay.— O.  C. 
280,  am. 

Infra,  art.  557. 

330.  The  taxation  may  be 
enforced  by  execution  against 
the  party  who  summoned  the 
witness,  in  the  manner  and 
after  the  delay  prescribed  for 
any  judgment. 

A  witness  may  sue  out  execu- 
tion against  the  opposite  party 
condemned  to  pay  his  expenses, 
provided  that  no  execution  has 
already  been  sued  out  by  the 
party  who  obtained  the  judg- 
ment, or  that  the  amount  al- 
lowed the  witness  has  not  al- 
ready been  paid  to  such  party 
or  his  attorney  in  virtue  of  a 
duly  receipted  bill  of  costs. — 
O.  C.  281,  am. 

337.  A  party  who  has  exam- 
ined more  than  five  witnesses 
on  the  same  fact  cannot  recover 
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the   costs  of  the  other  deposi- 
tions without  the  permission  of 
the  judge.—  New.    C.  P.  C.  F. 
281  ;  Boxtard,  No.  496. 
Infra,  art.  549.     . 

338.  A  witness  must  not 
withdraw  without  the  permis- 
sion of  the  court.—  O.  C.  278, 
am. 

339.  Witnesses  are  examin- 
ed by  the  party  producing  them 
or  by  his  counsel,  but  only 
touching  the  facts  in  issue. 

The  question  must  not  be 
leading,  unless  the  witness 
evidently  attempts  to  elude  the 
question  or  to  favor  the  other 
party.— O.C.  270. 

Supra,  art.  110, 

340.  When  a  party  has 
ceased  examining  a  witness  he 
has  produced,  the  opposite 
party  may  cross-examine  such 
witness  in  every  shape  upon  the 
facts  referred  to  in  tne  examin- 
ation in  chief ;  or  he  may  re- 
quire an  entry  to  be  made  of 
his  declining  to  cross-examine. 
—New.  O.C.  271;  Stephen  Evid., 
Art.  127. 

341.  A  witness  may  be  re- 
examined by  the  party  produc- 
ing him  when  new  facts  have 
been  elicited  on  the  cross-exam- 
ination, or  for  the  purpose  of 
explaining  his  answers  to  the 
cross-questions.— O.  C.  272. 

342.  If  the  examination  of  a 
witness  cannot  be  completed 
on  the  day  he  appears,  he  is 
bound  to  attend  again  on  the 
next  following  juridical  day,  or 
on  such  other  day  as  is  assigned 
to  him  by  the  court  and  is  enter- 
ed upon  the  registers  of  the 
court.  In  default  he  is  liable  to 
the  same  penalties  as  for  refus- 
ing to  attend  upon  the  sub- 
poena.—O.  C.  279,  am. 

Supra,  art.  303. 

343.  A  deposition,  given  at  a 
ormer  trial  of  the  same  action 


or  of  another  action  founded  in 
whole  or  in  part  upon  the  same 
cause  of  action,  may  be  given  in 
evidence* ,  if  it  is  established  that 
the  witness  who  made  it  is 
dead,  or  is  so  ill  as  to  be  unable 
to  travel,  or  is  absent  from  the 
Province,  and  that  the  opposite 
party  had  a  full  chance  to  cross- 
examine  the  witness. — New. 
Crim.  Code  687  ;  Stephen  Evid. 
32. 

344.  Unless  where  it  is 
otherwise  provided,  the  wit- 
nesses in  any  contested  case  are 
examined  in  open  court,  the  op- 
posite party  being  present  or 
duly  notified. 

The  judge  may  ask  them  any 
questions  he  deems  necessary. 
— O.  C.  263,  am.  ;  R.  S.  5881. 

Infra,  art.  355,  356. 

section  v 
Taking  Down  Evidence 

345.  The  evidence  is  taken 
down  by  means  of  stenography, 
under  the  direction  of  the  court, 
unless  it  orders  otherwise. — 
New  in  part.  O.  C.  320a,  §5; 
R.  S.  5888. 

Supra,  art.  295  ;  infra,  arts. 
349,  1142. 

346.  The  court  may  order 
that  the  stenographers  notes 
be  read  to  the  witness  and  cor- 
rected in  open  court. — O.  C. 
320a,  s.  6,  am.  ;  R.  S.  5888. 

347.  The  stenographer's  notes 
are  transcribed  only  when  the 
judge  so  orders,  or  in  case  of 
review  or  of  appeal,  or  at  the 
conclusion  of  a  jury  trial  when 
there  is  a  motion  for  a  new 
trial,  for  a  different  judgment, 
or  for  judgment  in  a  reserved 
case.  Each  party  then  pays 
the  cost  of  transcribing  his 
evidence,  which    is    neverthe- 
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less  considered  as  forming  part 
of  the  costs  in  the  cause. 

Each  party  may  obtain,  upon 
payment  of  a  fee  fixed,  which  is 
not  taxable,  a  transcription  of 
the  whole  or  of  part  of  the 
notes.—  New.  O.  C.  320a  s.  6,  ; 
R.  S.  5888  :  N.  Y.  C.  82-88;  Ont. 
J.  A.  146;  B.  P.  O.  205,  206,  802. 

348.  The  stenographer  certi- 
fies, under  his  oath  of  office,  to 
the  truth  and  correctness  of  the 
transcription  of  the  notes. 

Upon  application  by-any  party 
interested,  the  judge  who  heard 
the  evidence  may  order  the  cor- 
rection of  any  errors  in  the  copy 
so  transcribed.  The  costs  of 
revision  and  correction  must  be 
paid  by  the  party  in  default. 

The  stenographer  must  de- 
posit the  books  containing  his 
stenographic  notes  at  the  place 
and  in  the  manner  determined 
by  the  rules  of  practice.— New 
in  part,  O.  C.  320a;  R.  S.  5888. 

34  O.  Whenever  the  court 
orders  that  a  deposition  be  not 
taken  down  by  means  of  sten- 
ography, it  takes  down  or  causes 
to  be  taken  down  in  writing 
under  its  direction,  notes  of  the 
material  parts  of  the  evidence 
and  of  all  objections  insisted 
upon  by  either  of  the  parties, 
with  the  decisions  thereupon.— 
O.  C.  263,  am.;  R.  S.  5881. 

350.  When  the  deposition  is 
thus  taken  down  in  writing,  it 
is  read  to  or  by  the  witness  as 
soon  as  he  has  finished  it; 
he  is  then  asked  to  declare 
whether  it  contains  the  truth  ; 
whether  he  persists  therein, 
and  whether  he  knows  any- 
thing further;  and  he  must 
sign  it. 

If  he  cannot  sign,  mention  is 
made  thereof,  as  well  as  of  the 
reading  of  the  deposition.— O. 
C,  293,  264,  am. 


The  notes  of  evidence,  taken 
by  the  judge  or  under  his  direc- 
tion, are  afterwards  signed  by 
the  judge  or  the  prothonotary 
and  they  constitute,  and  shall 
be  considered  as  the  evidence 
of  the  witness ;  61  V.,  c.  47,  s.  2. 

351.  If  the  witness  adds  to, 
strikes  out,  or  alters  any  por- 
tion of  his  deposition,  the 
changes  .  must  be  inserted  in 
the  margin,  or  at  the  end,  be- 
fore the  closing  of  the  deposi- 
tion.—O.  C.  264,  294,  am. 

352.  No  credence  is  given 
to  unauthenticated  marginal 
notes,  or  to  words  written  upon 
others,  or  to  interlineations. 

The  number  of  words  struck 
out  and  of  marginal  notes  must 
be  mentioned  in  the  jurat.— O. 
C.  295. 

353.  At  the  commencement 
of  the  deposition  must  be  men- 
tioned the  name  of  the  judge 
presiding  at  the  trial,  the  desig- 
nation of  the  parties,  the  names, 
age.  quality  or  occupation, 
domicile  or  residence  of  the 
witness;  and  the  fact  of  his 
having  been  sworn  or  having 
affirmed.— O.  C.  288,  am.;  R  S. 
5887. 

354.  The  judge  takes  down, 
or  causes  the  prothonotary  to 
take  down,  notes  of  all  admis- 
sions made  orally  by  the  parties; 
and  such  notes,  signed  by  the 
judge,  make  proof  in  the  same 
manner  as  if  they  were  signed. 
by  the  parties.— O.  C.  266,  am. 

Supra,  art.  306.  Civil  Coctey 
arts.  1243, 1245. 

CHAPTER  XIX 

Incidents  of  Trial  and  Evi- 
dence. 

I.  Examination  of  Witnesses 
by  Consent,  355. 
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II.  Examination  of  Wit- 
nesses WHO  ARE  ILL, 
or  about  to  leave 
the  Province  356. 

III.  Examination   of  Wit- 

nesses Elsewhere 
than  where  the  case 
is  Pending  357. 

IV.  Interrogatories   upon 

Articulated  Facts 
359. 

V.  Oaths  put  by  the  Court 

371. 

VI.  Proofs  before  Exami- 
ners 373. 

VII.  Commissions  for  the 
Examination  of  Wit- 
nesses 380. 

VIII.  Experts,  Viewers,  Re- 
ferences in  Matters 
of  Account  and  Arbi- 
trators 391. 

§  I.  Viewers  and  Experts 
392. 

§  II.  References  in  Matters 
of  Account  to  Account- 
ants and  Practitioners 
410. 

§  III.  Arbitrators  411. 

§  IV.  General  Provisions 
414. 

SECTION  I 

Examination  of  Witnesses  by 
Consent 

355.  The  court  may  dispense 
with  the  attendance  of  a  wit- 
ness in  open  court  or  receive 
his  disposition  taken  by  con- 
sent. 

All  objections  raised  during 
the  taking  of  any  such  deposi- 
tion must  be  reserved  for  hear- 
ing at  the  trial.  New.  O.  C.  239, 
285,  290. 

Supra,  art.  344 ;  infra,  art.  419. 


SECTION  II 

Examination      of     Witnesses 
who  are  ill,  or  about  to 
leave  the  Province 

356.  In  any  case  wherein  it 
is  established  upon  oath  that  a 
witness  is  about  to  depart  from 
the  Province,  or  is  prevented 
by  illness  or  infirmity  from  at- 
tending before  the  court,  the 
judge,  the  prothonotary  or  a 
commissioner  of  the  Superior 
Court,  upon  the  order  of  the 
judge,  may,  at  any  stage  of  the 
proceedings  after  service  of 
summons,  receive  the  deposi- 
tions of  such  witness,  in  pres- 
ence of,  or  after  due  notice  to, 
the  parties ;  and  such  deposi- 
tion has  the  same  effect  as  if  it 
were  taken  at  the  trial. 

If  the  witness  can  be  pro- 
duced at  the  trial,  he  must  be 
examined  anew  in  the  ordinary 
manner,  if  it  is  required  by 
either  party.— O.  G.  240  am. 

Supra,  art.  344. 

SECTION  III 

Examination   of   Witnesses 

elsewhere  than  where  the 

case  is  pending. 

357.  The  judge  may,  in  his 
discretion,  and  without  any 
commission  or  other  formality, 
order  the  proof  to  be  taken,  or 
any  person,  even  if  he  is  a 
party,  to  be  examined,  either 
upon  articulated  facts,  or  other- 
wise, at  any  place  where  sit- 
tings of  the  Superior  Court  or 
of  the  Circuit  Court  are  held, 
before  any  judge  at  such  place. 

In  such  cases,  after  the  re- 
cord has  been  four  days  in  the 
hands  of  the  prothonotary  or 
clerk  at  the  place  to  which  it 
has  been  sent,  the  parties  may 
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proceed   as   if   the  case    were 
there  pending. — O.  C.  241. 
Infra,  art.  1145. 

358.  A  copy  of  such  order  is 
transmitted  to  the  prothonotary 
or  clerk  of  the  court  at  the  place 
mentioned,  together  with  such 
part  of  the  record  as  may  be 
necessary;  and  the  prothono- 
tary or  clerk  may  thereupon 
take  the  necessary  proceedings 
to  compel  the  witness  or  the 
parties  to  appear  at  the  place 
named  on  any  day  fixed  by  the 
judge,  on  which  a  judge  will  be 
present  at  such  place. 

In  the  case  of  this  and  of  the 
preceding  Article,  the  rules  con- 
tained in  Articles  301,  303  and 
557  apply.— O.  C.  242,  am. 

Supra,  art.  31 . 

SECTION  IV 

Interrogatories  upon   Articu- 
lated Facts 

359.  The  parties  may  be  ex- 
amined upon  articulated  facts 
as  soon  as  the  defence  is  filed, 
upon  the  facts  in  issue  as  then 
joined,  and  without  retarding 
the  trial  or  the  judgment. 

If  the  defendant  is  in  default 
to  appear  or  to  plead  to  the  ac- 
tion, he  may  be  examined  on 
articulated  facts  as  soon  as  he  is 
so  in  default.—  New,  in  part 
O.  C.  221,  am.;  R.  S.  5873. 

Infra,  arts.  378,  468.  Civil 
Code,  arts.  1243,  1245. 

300.  Parties  are  summoned 
to  answer  interrogatories  upon 
articulated  facts  by  means  of  a 
process  issued  by  the  prothono- 
tary, in  the  name  of  the  Sover- 
eign, upon  a  written  requisition 
to  that  effect,  and  ordering  the 
party  to  appear  before  the  court, 
the  judge,  or  the  prothonotary, 
to  answer  the  interrogatories  to 
be  put  to  him,  which  are  an- 


nexed to  the  process  and  are 
served  upon  him. — New,  in 
part.    O.  C.  222,  226,  am. 

361.  The  order  to  answer 
upon  articulated  facts  is  served 
upon  the  party  personally  or  at 
his  domicile,  and  not  upon  his 
attorney,  unless  such  party  is 
absent  or  absconding ;  and  a 
copy  both  of  the  order  and  of  the 
interrogatories  must  be  left 
with  him. 

If  the  party  is  absent,  the  at- 
torney who  has  been  served  may 
apply  to  have  delay  given  him 
to  appear;  or,  if  he  declares 
the  place  where  such  party  then 
is,  the  opposite  party  may  re- 
quire that  he  be  examined  under 
a  commission.— O.  C.  223,  am. 

Infra,  art.  380. 

302.  A  party  summoned  to 
answer  interrogatories  upon 
articulated  facts  must  appear 
personally  to  give  his  answers, 
under  oath.— O.  C.  224,  am.;  R. 
S.5874. 

363.    When    the   service    is 
made   upon    a   corporation    or 
legally  recognized  body  or  com- 
munity,  the   answers  may   be 
given  under  oath  by  the  presi- 
dent, manager,  secretary,  treas- 
urer or  other  officer  or  employee, 
if  he  holds  a  general  or  special 
authorization  for  that  purpose  ; 
or  the  answers  which  he  must 
give  and  swear  to  as  beinp;  those 
which  the  party  summoned  in- 
tends to  give  may  be  specified 
by  special  resolution. 

When  such  service  is    made 
upon  a  foreign  corporation  car- 
rying on  business  in  this  Prov- 
ince, the  answers  may  also   be 
given  under  oath  by  the  person 
who  is   at  the  time  intrusted 
with  carrying  on  the  affairs  of 
the  corporation,  whatever  be  bis 
designation  or  official  title  ;  but 
such  answers  may  also  be  given 
by  any  person  previously  a.uth- 
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orized  by  a  resolution  of  the 
board  of  directors  of  such  for- 
eign corporation  to  appear  and 
answer  in  its  behalf  the  interro- 
gatories that  may  be  served 
upon  it.— O.  C.  224  am.;  R.  S. 
5874. 

Infra,  art.  684. 

364.  If  the  party  served  with 
the  rule  fails  to  attend  or  to 
answer  the  questions  put  to 
him,  a  default  is  recorded 
against  him,  and  the  facts  may 
be  held  to  be  admitted. 

The  judge  may,  nevertheless, 
for  cause  shown,  and  upon  such 
conditions  as  he  thinks  fit,  al- 
low the  party  so  in  default  to 
answer  the  interrogatories 
afterwards,  before  the  conclu- 
sion of  the  evidence  of  the  party 
who  summoned  him. — 6.  U. 
225,  am. 

305.  The  interrogatories 
must  be  drawn  up  in  a  clear  and 
precise  form,  in  such  a  manner 
that  the  absence  of  an  answer 
shall  be  an  admission  of  the  fact 
sought  to  be  proved.— O.  C.  227. 

300.  The  answers  are  taken 
down  in  writing  and  signed  by 
the  party. 

The  court  or  the  person  before 
whom  the  party  is  summoned 
to  answer  may  put  any  other  in- 
terrogatories  he  may  deem 
necessary  and  pertinent. 

If  the  party  refuses  to  answer 
such  interrogatories,  the  court, 
the  judge  or  the  prothonotary, 
as  the  case  maybe,  causes  them 
to  be  written  out  and  placed  in 
the  record,  and  they  are  held  to 
be  admitted.— O.  C.  226,  am. 

307.  The  answers  must  be 
direct  to  the  question,  categori- 
cal and  precise. 

If  any  dispute  arises  during 
the  examination,  the  parties 
are  sent  before  the  judge  to  have 
it  decided.— O.  0. 225,  228,  am. 


308.  Every  answer  which  is 
not  direct,  categorical  and  pre- 
cise may  be  rejected,  and  the 
facts  mentioned  in  the  interro- 
gatory declared  and  held  to  be 
proved.—  O.  C.  229. 

309.  The  expense  of  interro- 
gatories upon  articulated  facts 
Forms  part  of  the  costs  in  the 
cause.— O.C.  232,  am.;  R.  S. 
5875. 

370.  Any  party,  on  being 
served  with  a  rule  to  answer 
interrogatories  upon  articulat- 
ed facts,  may  demand  the 
necessary  funds  to  pay  his 
travelling  expenses  ;  but  when 
he  is  before  the  court,  the  judge 
or  the  prothonotary,  he  cannot 
refuse  to  be  sworn  or  to  answer 
unless  he  is  paid. 

He  has  a  right  to  have  his  ex- 
penses taxed,  and  such  taxation 
may  be  enforced  by  execution 
against  the  opposite  party,— 
O.  C.  233. 

Supra,  arts.  326,  335. 

section  v 
Oaths  Put  by  the  Court 

371.  When  some  proof  has 
been  made  of  the  demand  or 
defence,  the  court  may,  in  its 
discretion,  order  either  or  both 
of  the  parties  to  appear  and 
answer  on  oath,  in  order  to 
complete  the  proof  necessary 
for  the  decision  of  the  cause,  or 
for  determining  the  amount  for 
which  judgment  ought  to  be 
given.— O.  C.  448  ;  C.  C.  1254, 
am. 

372.  The  oath  upon  the  value 
of  the  thing  demanded  can  only 
be  put  by  the  court  to  the  party 
claiming  when  it  is  impossible 
to  establish  such  value  other- 
wise.—C.  C.  1256. 

Civil  Code,  arts.  1677, 1816. 
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SECTION  VI 


Proofs  Before  Examiners 

373.  The  judge  may  appoint 
a  competent  person  as  an  exam- 
iner to  take  tne  proof,  when,  by 
reason  of  the  nature  of  the  dis- 
pute, or  the  number  and  dis- 
tance of  the  witnesses  to  be  ex- 
amined, it  is  shown  by  any  of 
the  parties  concerned  that  the 
ends  of  justice  will  be  better  at- 
tained by  the  appointment  of 
such  examiners.— O.  C.  300, 
am. 

Supra,  art.  38. 

374.  The  rule  appointing  an 
examiner  must  specify  the 
place  where  the  proof  shall  be 
taken,  and  the  delay  within 
which  it  must  be  concluded. 

This  delay  may  be  extended 
by  the  judge  upon  sufficient 
cause  shown.. — O.  C.  301,  am. 

375.  The  examiner,  before 
entering  upon  his  functions, 
must  be  sworn  before  a  judge  or 
a  commissioner  of  the  Superior 
Court  to  fulfil  his  duties  faith- 
fully and  impartially,  and  such 
oath  must  be  in  writing  and  be 
annexed  to  his  return.— O.  C. 
302,  am. 

376.  He  must  give  the  par- 
ties at  least  six  days'  notice  of 
the  time  and  place  at  which  he 
will  begin  the  examination.— 
O.  C.  303,  am. 

377.  The  witnesses  are  sum- 
moned to  appear  before  the  ex- 
aminer by  means  of  a  writ  of 
subpoena  issuing  from  the  court 
before  which  the  suit  is  pend- 
ing. 

The  examiner  may  administer 
the  oath  to  them,  may  receive 
any  documentary  evidence  pro- 
duced by  the  parties,  and  has 
all  the  powers,  in  respect  of  the 
taking  of  evidence,  of  a  judge 


presiding  at  a  trial. — O.  C.  304, 
am, 

378.  Any  party  may  also  be 
summoned  to  answer  interro- 
gatories upon  articulated  facts 
before  the  examiner,  who  has 
the  same  powers  as  a  judge  in 
respect  of  conducting  the  exam- 
ination and  entering  default. 

Such  articulated  facts  are 
subject  to  the  provisions  of 
articles  350  to  370,  in  so  far  as 
they  are  applicable.— O.  C.  305, 
am. 

379.  After  completing  the 
proof  the  examiner  must  make 
a  return  of  his  proceedings  on 
or  before  the  day  fixed  by  the 
judge.— O.  C.  306,  am. 

SECTION  VII 

Commissions  for    the    Exam- 
ination of  Witnesses. 

380.  When  any  of  the  wit- 
nesses or  of  the  parties  reside 
outside  of  the  Province,  or  even 
within  the  Province  at  a  dis- 
tance of  more  than  one  hundred 
miles  from  the  place  where  the 
court  is  held,  the  party  -who  re- 
quires to  examine  them  may 
obtain  a  commission  appointing 
one  or  more  persons  to  receive 
the  answers  of  such  witnesses 
or  parties.— O.  C.  307,  am. 

Supra,  arts.  209,  361,  infra, 
art.  468. 

381.  Application  for  that 
purpose  must  be  made  within 
four  days  after  issue  joined,  ex- 
cept under  particular  circum- 
stances left  to  the  decision  of 
the  judge  ;  and  it  is  granted 
upon  the  necessity  for  such 
commission  being  shown  by 
affidavit.— O.  C.  308,  am. 

Infra,  art.  414. 

.382.  The  commissioners  cure 
chosen  as  follows  : 
If  the  parties  join  in  the  com- 
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mission,  each  furnishes  four 
names. 

From  the  list  thus  formed, 
each  party  alternately  strikes 
out  two  names,  in  the  presence 
of  the  court  or  judge,  who,  out 
of  the  four  remaining  names, 
chooses  three,  to  whom  the 
commission  is  addressed. 

If  the  parties  do  not  join  in 
the  commission,  it  is  addressed 
to  the  persons  chosen  by  the 
party  who  applies  for  it.— O.  0. 
309,  am. 

383.  If  the  parties  consent, 
the  commission  may  be  ad- 
dressed to  one  person  only, 
chosen  by  them,  or,  in  default 
of  such  choice,  appointed  by  the 
judge.—  New. 

384.  The  judge  fixes  the 
number  of  commissioners  who 
must  be  present  in  order  to  exe- 
cute the  commission,  and  gives 
directions  and  authority  for 
swearing  witnesses.— O.  C.  310, 
am. 

385.  Annexed  to  the  com- 
mission are  the  interrogatories 
and  cross  -  interrogatories  of 
each  party  which  have  been  al- 
lowed: by  the  judge  after  notice 
to  the  other  party.— O.  C.  311, 
am. 

380.  The  commission  must 
also  be  accompanied  with  in- 
structions addressed  to  the 
commissioners,  under  the  signa- 
ture of  the  judge,  to  guide  them 
in  its  execution.— O.  C.  312. 

387.  The  return  consists  of  a 
certificate  of  the  commissioners 
who  acted,  indorsed  upon  the 
commission,  and  stating  that 
the  execution  appears  by  the 
schedules  thereto  annexed. 

The  return  must  be  sealed 
and  be  indorsed  with  an  indica- 
tion of  its  contents  and  the 
name  of  the  cause. 

It  cannot  be  opened  and  pub- 


lished without  an  order  from 
the  judge.— O.  C.  313,  am. 

388.  The  party  who  applies 
for  a  commission  must,  at  his 
own  diligence,  cause  it  to  be 
transmitted  and  executed.— O. 
C.  314,  am. 

389.  If  the  parties  have 
joined  in  the  commission  they 
are  equally  bound  to  have  it 
transmitted  and  executed.— O. 
C.  315,  am. 

300.  A  failure  to  return  the 
commission  cannot  prevent  the 
court  from  proceeding  with  the 
hearing* in  the  following  cases: 

1.  If  it  appears  that  the  party 
applied  for  the  commission  sole- 
ly in  order  to  retard  the  judg- 
ment ; 

2.  If  the  return  has  been  de- 
layed longer  than  justice  and 
equity  required.— O.  C.  316. 

SECTION  VIII 

Experts,    Viewers,    References 

in  Matters  of  Account 

and  Arbitrators 

301.  Before  deciding  upon 
the  merits  of  the  case,  the  judge 
may,  if  necessary,  order  an  ex- 
traordinary investigation  in  tlie 
cases  hereinafter  mentioned, 
either  before,  during  or  after 
the  trial.— O.  C.  321,  am. 

§  1.— VIEWERS  AND  EXPERTS. 

392.  Whenever  the  facts  in 
contestation  between  the  par- 
ties can  be  verified  only  by  view 
of  the  objector  premises,  or  the 
evidence  produced  by  the  par- 
ties is  contradictory,  or  the 
nature  of  the  contest  requires  it, 
the  court,  of  its  own  accord,  or 
upon  the  application  of  either 
party,  or  the  judge,  upon  the 
application  of  either  party,  may 
order  the  facts  to  be  verified  by 
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experts  and  persons  skilled  in 
the  matter. 

The  order  for  experts  must 
specify  clearly  and  distinctly  the 
matters  to  be  verified.— O.  C. 
322,  am. 

Infra,  arts.  543,  806,  050,  1040, 
1081,  1096;  Civil  Code,  art.  696 
et.  s. 

393.  The  experts  are  three  in 
number,  and  are  agreed  upon 
by  the  parties,  nevertheless,  if 
the  parties  consent,  or  if  the 
judge  thinks  proper  by  reason 
of  the  nature  of  the  object  in 
dispute,  only  one  need  be 
named.— O.  C.323,  am.;  C.  P.  C. 
F.  303 ;  C.  P.  G.  216. 

394.  If,  at  the  time  of  the 
order  for  experts,  their  appoint- 
ment has  been  agreed  upon  by 
the  parties,  the  order  records 
such  appointment. — O.  C.  324. 

395.  If  the  experts  are  not 
agreed  upon  by  the  parties,  the 
judge  fixes  a  day  on  which  the 
latter  must  attend  before  the 
court  or  judge  in  order  to  ap- 
point them  ;  and,  in  default  of 
an  order  to  that  effect,  either 
party  may  summon  the  other  to 
attend  as  aforesaid  within  a 
reasonable  delay  for  the  purpose 
of  such  appointment.  —  O. .  C. 
325,  am. 

390.  The  parties  are  bound 
to  attend  on  the  day  appointed 
and,  if  they  then  fail  to  agree 
upon  the  experts,  the  judge 
makes  the  appointment  in  their 
stead. 

In  the  case  of  a  recusation 
being  maintained  against  any 
of  the  experts,  others  are  ap- 
pointed in  their  stead  in  the 
manner  above  described.— O.C. 
326  am. 

397.  The  grounds  for  recus- 
ing an  expert  are : 

1.  Relationship  by  blood  or 
affinity,  to  the  degree  of  cousin- 
german  inclusively  ; 


2.  Intimacy ; 

3.  Enmity ; 

4.  Subornation  ; 

5.  Interest ; 

6.  Being  in  the  domestic  ser- 
vice or  other  employ  of  one  of 
the  parties ; 

7.  Being  a  party  in  a  similar 
suit,  or  the  attorney  or  agent  of 
a  party  in  the  cause ; 

8.  And,  generally,  the  grounds 
of  exclusion  applicable  to  wit- 
nesses.— O.  C.  327,  am. 

398.  As  soon  as  the  experts 
are  named,  either  party  may 
have  the  order  served  upon 
them,  together  with  a  requisi- 
tion calling  upon  them  to  be 
sworn.— O.  C.  328. 

399.  If  any  one  of  the  ex- 
perts neglects  or  refuses  to  be 
sworn  or  to  act,  either  of  the 
parties  may  summon  the  other 
to  attend  before  a  judge,  in 
order  that  another  person  may 
be  named  .to  replace  such  ex- 
pert.—O.  C.  329,  am. 

400.  The  experts,  before 
taking  any  proceedings  in  the 
invest  igation,  must,  on  pain  of 
nullity,  be  sworn  to  perform 
their  functions  with  imparti- 
ality and  to  the  best  of  their 
ability. 

The  oath  must  be  in  writing, 
and  be  certified  by  the  per»on 
who  administers  it. — O.  C.  330. 
See  Forms  F.G.  in  Appendix. 

401.  The  oath  must  oe  taken 
before  a  judge  or  the  prothono- 
tary,  before  a  commissioner  of 
the  Superior  Court,  before  an 
expert  already  duly  sworn,  or 
before  any  other  person  indi- 
cated in  the  order  for  experts. — 
O.  C.  331,  am. 

402.  A  copy  of  the  order  for 
experts,  together  with  the 
necessary  papers,  must  be 
handed  to  them  by  the  protho- 
notary,  who  takes  a  receipt 
therefor.— O.  0.  332.  ^ 
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403.  The  experts  are  bound 
to  fix  the  time  and  place  at 
which  they  will  proceed  with 
the  investigation,  and  to  notify 
the  parties,  allowing  a  delay  of 
at  least  three  days  when  the 
distance  from  the  domicile  of 
the  parties  to  the  place  indicat- 
ed does  not  exceed  fifty  miles, 
and  one  dav  more  for  every  ad- 
ditional fifty  miles.-0.  C.  333, 
am. 

404.  The  experts  must  hear 
the  parties  and  the  witnesses  in 
accordance  with  the  terms  of 
the  order  naming  them  ;  and 
each  of  them  is  authorized  to 
administer  the  oath  to  the  wit- 
nesses or  the  parties,  as  the 
case  may  be,  and  the  witnesses 
are  summoned  to  attend  before 
the  experts,  whatever  may  be 
the  distance.— O.  C.  334.  See 
Forms  F.H.  in  Appendix. 

405.  The  evidence  must  be 
taken  down  in  writing,  certi- 
fied, and  annexed  to  the  report 
of  the  experts  ;  and  it  must 
mention  whether  the  witnesses 
are  related  or  allied  to  the  par- 
ties, and  in  what  degree,  and 
whether  they  are  in  the  employ 
of  either  party,  or  interested  in 
the  suit.— O.  C.  335,  am, 

406.  If  all  the  experts  agree, 
they  make  one  and  the  same  re- 
port ;  if  not,  each  of  them 
makes  a  separate  report,  if  he 
thinks  proper.— O.  C.  336,  am. 

407.  The  report  of  the  ex- 
perts must  be  made  on  or  be- 
fore the  day  fixed  by  the  judge. 

It  must  contain  reasons  and 
details,  so  as  to  enable  the 
court  to  appreciate  the  facts, 
and  must  also  be  signed  by  the 
experts  or  be  in  the  form  of  a 
notarial  original.— O.C.  337,  am. 

408.  If  the  experts  delay  or 
refuse  to  file  their  report,  they 
may  be  summoned,  with  the 
same  delays  as  in  ordinary  pro- 


cedure, by  a  rule  of  court,  to 
show  cause  why  they  should  not 
be  condemned,  and  even  held  by 
coercive  imprisonment,  to  do 
so.-O.  0.  338. 

Infra,  art.  834. 

409.  The  court  is  not  bound 
to  adopt  the  opinion  of  the  ex- 
perts or  that  of  a  majority  of 
them.-O.  G.  339. 

Infra  416. 

§2.—  REFERENCES  IN  MATTERS  OF 
ACCOUNT  TO  ACCOUNTANTS 
AND  PRACTITIONERS 

4 to.  In  matters  where  ac- 
counts have  to  be  rendered  or 
adjusted,  or  which  require  cal- 
culations to  be  made,  and  in 
matters  of  separation  of  pro- 
perty, or  partition  of  com- 
munity or  succession,  the  judge 
may  refer  the  case  to  one  or 
more  persons  skilled  in  such 
matters  ;  and  such  persons  are 
subject  to  the  rules  above  pre- 
scribed concerning  experts. 

Such  accountants  and  prac- 
titioners have  the  powers  given 
to  experts  by  the  foregoing 
Articles,  and  are  bound  to  fol- 
low the  directions  of  the  judge; 
and  their  reports  are  adopted, 
homologated  or  rejected  in  the 
same  manner  as  reports  of  ex- 
perts.— O.  C.  340,  am. 

Infra,  arts.  414,  415,  416,  543, 
576, 1044, 1096  ;  Civil  Code,  art. 
699  ets. 

§  3.— ARBITRATORS 

411.  The  court,  of  its  own 
motion  or  upon  the  application 
of  either  party,  or  the  judge, 
upon  the  application  ot  either 
party,  may  refer  to  the  decision 
of  arbitrators  any  case  of  dis- 
pute between  relations,  con- 
cerning partitions  or  other 
matters  of  fact  which  it  is  dim- 
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cult  for  the  court  to  appreciate, 
and  also  any  other  case  if  the 
parties  consent  to  it. — O.  C.  341, 
am. 

Infra,  arts.  576,  1276,  1431, 
et  s. 

412.  The  preceding  provis- 
ions relating  to  experts  apply 
to  arbitrators,  in  so  far  as  they 
are  compatible  with  those  of 
the  present  paragraph  ;  never- 
theless, arbitrators  need  not  be 
sworn  unless  the  order  ap- 
pointing them  requires  it.— O. 
C.  342. 

413.  Arbitrators  can  only 
adjudicate  upon  the  matters 
submitted  to  them. 

They  are  bound  to  observe 
the  same  formalities  as  experts 
in  the  investigation  of  facts, 
according  to  Articles  404  and 
405,  unless  they  are  at  the  same 
time  appointed,  mediators,  but 
they  are  not  bound  to  give  the 
reasons  of  their  decision. 

They  cannot  award  costs,  un- 
less the  court  has  empowered 
them  to  do  so.— O.  C.  343. 

§  4.— GENERAL  PROVISIONS     AP- 
PLICABLE   TO     THE    THREE 
PRECEDING  PARAGRAPHS 

414.  Experts,  accountants, 
practitioners  and  arbitrators 
may  demand  that  the  amount 
of  their  remuneration,  costs 
and  disbursements  be  paid  into 
court  previously  to  the  opening 
of  their  report  and  subject  to 
the  order  of  the  court. 

If  they  do  not  demand  this 
deposit,  they  have  a  recourse 
against  all  the  parties  to  the 
suit,  jointly  and  severally.— O. 
C.  344. 

415.  The  party  who  intends 
to  avail  himself  of  a  report  of 
experts,  accountants  or  prac- 
titioners must  make  application 
to  have  it  received ;  and,  if  the 


opposite  party  desires  to  take 
advantage  of  any  irregularities 
or  causes  of  nullity  therein,  he 
must  do  so  by  a  counter-applic- 
ation.—O.  C.  346. 

416.  If  a  report  of  experts, 
accountants  or  practitioners 
is  free  from  irregularities  or 
causes  of  nullity,  it  forms,  to- 

§  ether  with  the  depositions  and 
ocuments  annexed,  part  of  the 
evidence  in  the  case.— O.  C.  346. 

417.  In  the  case  of  an  award 
of  arbitrators,  the  party  intend- 
ing to  avail  himself  of  it  may 
apply  for  its  homologation  and 
for  judgment  in  conformity 
with  it. 

The  other  party  cannot  op- 
pose it  except  by  an  application 
to  have  the  report  declared  in- 
admissible on  the  ground  of 
irregularity  or  of  some  other 
cause  of  nullity.— O.  C.  347. 

CHAPTER  XX 

Proof  and     Hearing,     and 
Proof  in  cases  by  De- 
fault and  ex  parte. 

418.  Notwithstanding  the 
provisions  of  Article  532,  when 
the  defendant  fails  to  appear  or 
to  plead  to  the  action,  the  plain- 
tin  may  in  all  cases  inscribe  the 
cause  : 

1.  For  proof  in  term  or  out  of 
term,  if  any  is  necessary ;  and 
such  proof  is  then  proceeded 
with  before  the  judge,  or  before 
the  prothonotary  who  must 
swear  the  witnesses,  have  notes 
of  their  evidence  taken  by 
stenography  or  otherwise,  in 
the  same  manner  as  in  con- 
tested cases,  and  do  such  other 
things  in  regard  to  the  evidence 
as  it  would  oe  the  duty  of  the 
judge  to  do ;  or 

2.  For  proof  and  hearing  at 
the  same  time. 


TRIAL    BY  JURY. 


55 


One  day's  notice  of  inscrip- 
tion must  be  given  to  a  defend- 
ant foreclosed  from  pleading. 
The  latter  may  cross-examine 
the  witnesses,  and  make  what- 
ever objections  he  thinks  pro- 

— must  be 
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I.  Preliminary       Provi- 
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III.  Formation  of  the  Spe- 
cial List  and  Striking 
the  Panel  433. 

IV.  Summoning  of  Jurors 
443. 

V.  Formation  of  the  Jury 
and  Challenges   446. 

VI.  Proceedings  Before 
the  Jury  462. 

VII.  Provinces  of  Judge 
and  Jury  474. 

VIII.  Verdict  476. 


IX.  Judgment   After  Ver- 
dict 401. 

X.  Remedtes  Against 
Judgments  and  Pro- 
ceedings in  Reserved 
Cases  402.. 

§  I.  General  Provisions.  * 

§  II.  New  Trials  408. 

§  III.  Different     Judgment 
508. 

SECTION  I 

Preliminary  Provisions 

421.  A  trial  by  jury  mav  be 
had  in  all  actions  founded:  on 
debts,  promises  or  agreements 
of  a  commercial  nature,  either 
between  traders  or  between 
traders  and  non-traders  ;  and 
also  in  all  actions  for  the 
recovery  of  damages  result- 
ing from  personal  wrongs  or 
from  offences  or  quasi-onences 
against  movable  property. — O. 
C.  348,  am. 

Infra,  art.  1018. 

422.  It  is  had  at  the  option 
of  either  of  the  parties  when 
the  amount  claimed  by  the 
action  exceeds  four  hundred 
dollars.— O.  C.  349,  am. 

423.  The  option  is  made 
either  in  the  declaration  or  in 
the  defence,  or  by  a  special  ap- 
plication to  the  judge  within 
three  days  after  issue  joined. — 
O.  C.  350  am. 

Supra,  arts.  9,  214. 

424.  The  trial  is  not  fixed 
until  the  judge  has  decided  all 
issues  raised  respecting  the 
right  to  trial  by^jury,  and,  upon 
the  motion  of  either  party,  has 
assigned  the  fact  or  facts  to  be 
inquired  into  by  the  jury.— O. 
C,  352,  am. 

Infra,  arts.  483,  499,  506. 

425.  Each  party  must  fur- 
nish the  judge  with   a   state- 
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ment  of  the  facts,  which  he 
considers  ought  to  be  submitted 
to  the  jury.— 0.  C.  353. 

420.  The  assignment  of  facts 
may  be  dispensed  with  by  the 
consent  in  writing  of  all  the 
parties  to  the  suit.— O.  C.  354 
am. 

Infra,  art.  484. 

427.  The  judge  presiding  at 
the  trial  may,  at  any  time  be- 
fore verdict,  of  his  own  motion 
or  on  the  application  of  either 
party,  strike  out,  add  to,  or 
amend  any  of  the  facts  so  as- 
signed, if  he  considers  that  by 
doing  so  a  more  perfect  trial  of 
the  issues  will  he  secured. — 
"N&uo. 

428.  The  trial  must  be  had 
at  the  place  where  the  action  is 
brought-,  unless  for  sufficient 
cause  the  judge  orders  that  it 
shall  be  had  in  another  district ; 
and  in  such  case  the  verdict  is 
returned  with  the  record  to  the 
place  where  the  suit  was  com- 
menced.— O.  C.  355,  am. 

420.  In  any  action  for  dam- 
ages brought  against  a  public 
officer  by  reason  of  any  illegal 
act  done  by  him  in  the  perform- 
ance of  his  functions,  the  judge 
may  order  that  the  trial  shall 
be  held  in  another  district  if  it 
is  shown  that  the  case  cannot 
be  tried  impartially  in  the  dis- 
trict in  which  the  suit  is 
brought. — O.  C.  356,  am. 

Supra,  art.  97. 

SECTION  II. 

The  Jury 

430.  The  prothonotary  of  the 
Superior  Court  in  each  district 
is  Sound  to  make  a  list  of  the 
persons  qualified  to  serve  as 
jurors  in  civil  cases,  by  taking 
from  the  list  of  persons  qualified 
to  serve  as  grand  jurors  in  crim- 


inal cases,  which  is  deposited  in 
his  office,  the  names  of  all  per- 
sons residing  within  a  distance 
of  fifteen  miles  from  the  court, 
in  the  order  in  which  such  names 
appear.— O.  C.  357,  am. 

If  the  court  is  held  in  any 
place  other  than  the  cities  of 
Quebec,  Montreal,  Three  Rivers, 
Sherbrooke,  or  St.  Hyacinthe, 
or  the  town  of  St.  Johns,  the 
names  of  all  persons  appearing 
on  the  list  of  grand  jurors  must 
be  entered  by  the  prothonotary 
upon  the  list  of  persons  quali- 
fied to  serve  as  jurors  in  civil 
cases.—  61  Vic,  c.  47,  s.  3. 

431.  Immediately  after  re- 
ceipt of  the  notice  given  by  the 
sheriff  that  he  has  completed 
the  revision  of  the  grand  jury 
lists,  the  prothonotary  is  bound 
to  forthwith  correct  the  copy  in 
his  possession  so  as  to  make  it 
conform  to  the  jury-lists  so  re- 
vised ;  and  such  corrections  are 
certified  by  the  sheriff. 

The  list  of  jurors  for  civil  cases 
is  revised  by  the  prothonotary 
according  to  the  list  of  grand 
jurors  for  criminal  cases  so  re- 
vised, by  striking  out  the  names 
of  deceased,  absent  or  disquali- 
fied persons,  and  adding  the 
names  of  new  persons  qualified 
to  serve  as  jurors. 

The  prothonotary  is  also 
bound  to  strike  out  from  time 
to  time  the  names  of  all  persons 
whom  the  sheriff,  in  any  pend- 
ing case,  returns  as  dead,  ab- 
sent or  disqualified,  or  who  are 
declared  by  the  court  to  be  so. 
— O.  C.  361,  am.;  R.  S.  2636, 
2641, 5893. 

432.  The  grounds  of  exemp- 
tion from  serving  as  jurors  are 
the  same  as  in  criminal  matters. 
— O.  C.  360,  am.;  R.  S.  5892,  2621  ; 
59  Vic,  c.  43,s.2. 
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SECTION  III 

Formation  of  the  Special  List 
and  Striking  the  Panel 

433.  The  judge,  upon  motion 
of  either  of  the  parties,  may  fix 
a  day  for  striking  the  panel, and 
another  day  for  the  trial,  either 
in  tern*  or  in  vacation,  and 
order  the  summoning  of  a  jury 
to  try  the  issues,  either  at  the 
place  where  the  court  is  held  or 
in  any  other  district,  according 
to  circumstances,  and,  in  the 
latter  case,  order  the  record  to 
be  sent  to  the  prothonotary  of 
the  court  at  the  appointed  place. 
O.  C.  362,  am. 

434.  The  motion  for  the  fix- 
ing of  a  day  for  trial  must 
be  accompanied  with  a  deposit 
in  the  office  of  the  court  of  the 
amount  fixed  by  the  rules  of 
practice.— O.  C.  365,  am.;  R.  P. 
S.  C.  66. 

435.  If  the  action  is  of  a  com- 
mercial nature,  the  jurors  to  be 
summoned  are  taken  and  select- 
ed only  from  amongst  the  per- 
sons, speaking  the  required 
language,  who  are  designated 
in  the  jury-list  as  merchants 
or  traders,  in  the  order  in  which 
they  stand  upon  the  list ;  and  in 
cases  where  one  of  the  parties 
is  not  a  trader,  and  objects  to  a 
jury  composed  wholly  of  trad- 
ers, the  judge  may  order  that 
one  half  only  of  the  jury  be  com- 
posed of  traders. 

If  there  are  not  upon  the  jury 
list  the  number  of  merchants  or 
traders  that  should  be  sum- 
moned to  form  the  jury,  the 
special  list  is  completed  by  tak- 
ing other  names  from  the  jury- 
list  in  the  order  hereinbefore 
prescribed.— O.  C.  363,  am. 

436.  Upon  the  application  of 
either  party,  if  the  opposite 
party  does  not  object,  the  judge 


may  order  the  jury  to  be  com- 
posed exclusively  of  persons 
speaking  the  French  language 
or  of  persons  speaking  the  Eng- 
lish language. 

If  the  parties  are  of  different 
origin,  and  one  of  them  demands 
a  jury  de  medietate  linguce,  or 
if  such  application  is  made  by  a 
corporation  which  is  a  party  to 
the  suit,  the  judge  oraers  the 
jury  to  be  composed  of  equal 
numbers  of  persons  speaking 
the  French  language  and  of  per- 
sons speaking  the  English  lan- 
guage.— O.  C.  364,  am. 

437.  Upon  the  order  being 
granted,  the  prothonotary  takes 
from  the  list  of  jurors  for  civil 
matters,  commencing  with  the 
name  of  the  first  juror  follow- 
ing that  of  the  last  juror  in- 
cluded in  the  special  list  previ- 
ously made,  the  names  of  fifty 
jurors,  whose  names  are  next 
on  the'  list,  having,  in  the 
special  cases,  the  qualifications 
required  according  to  the  order 
of  the  judge,  and  makes  a 
special  list  thereof  to  form  Dart 
of  the  record  in  the  case.— O.  C. 
366,  am. 

438.  Upon  the  day  and  at  the 
hour  fixed  for  striking  the  panel, 
the  parties  must  attend  for  that 
purpose  at  the  office  of  the 
court.— O.  C.  367,  am. 

439.  Each  party  strikes  alter- 
nately, from  the  special  list  pre- 
pared by  the  protnonotary,  the 
name  of  one  of  the  persons 
therein  designated,  to  the  num- 
ber of  twelve,  paraphing  each 
name  struck  out,  and  the  twenty- 
six  names  then  remaining  form 
the  panel  from  which  the  twelve 
jurors  who  are  to  serve  in  the 
case  are  taken.— O-  C.  368,  am. 

440.  In  the  case  of  articles 
435  and  436,  neither  party  can 
strike  out  the  names  of  more 
than  six  persons  speaking  the 
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French  language  or  of  more 
than  six  persons  speaking  the 
English  language,  or  the  names 
of  more  than  six  traders  or  non- 
traders,  as  the  case  may  be. — 
O.  C.  360. 

441.  If  either  of  the  parties 
fails  to  attend  for  the  purpose  of 
striking  the  panel,  the  protho- 
notary  may  strike  twelve 
names  from  the  special  list  on 
his  behalf,  observing  the  rules 
prescribed  in  the  preceding 
article.— O.C.  370. 

442.  When  any  party  who 
has  demanded  a  trial  by  jury 
allows  a  delay  of  thirty  days  to 
elapse  from  any  date  at  which 
the  case  stands  ready  for  trial 
or  for  a  new  trial,  without  pro- 
ceeding to  bring  on  the  trial, 
he  is  thereupon  by  the  sole 
operation  of  law  deprived  of 
his  right  to  a  jury  trial ;  but 
the  judge  may,  upon  applica- 
tion made  within  the  delay,  ex- 
tend it  for  cause  shown. 

The  other  party  may,  within 
fifteen  days  from  the  expiry  of 
the  said-  delay,  proceed  to  a 
trial  by  jury. 

If  the  delay  elapses,  in  either 
case,  without  such  proceedings 
being  taken,  the  case  may  be 
inscribed  for  proof  and  hearing 
in  the  ordinary  manner. — New. 
O.  C.  371. 

SECTION  IV 

Summoning  of  Jurors 

443.  As  soon  as  r.he  panel  is 
formed,  the  prothonotary  de- 
livers to  the  party  who  applies 
for  it  a  writ  of  Venire  Facias, 
in  the  name  of  the  Sovereign, 
signed  and  attested  by  the  pro- 
thonotary, ordering  the  sheriff 
to  summon  the  twenty-six  per- 
sons whose  names  compose  the 
panel.    A  copy  of  such  panel  is 


annexed   to   the   writ. — O.    C. 
372,  am. 

444.  The  jurors  must  be 
summoned  at  least  four  days 
before  the  day  fixed  for  the 
trial.— O.  C.  373. 

445.  The  sheriff  is  not  bound 
to  leave  a  copy  of  the  writ  of 
Venire  Facias  with  each  per- 
son, but  merely  a  notice  under 
his  signature,  summoning  him 
in  virtue  of  such  writ  to  appear 
upon  the  day,  at  the  hour,  and 
at  the  place  fixed  for  the  trial. 

This  notice  must  give  the 
names  of  the  parties  to  the  case, 
the  names,  occupation  and 
residence  of  the  person  sum- 
moned as  a  juror,  and  the  day, 
hour  and  place,  fixed  for  the 
trial,  the  summons  to  appear  as 
juror,  the  date  of  the  writ  of 
Venire  Facias,  the  date  of  the 
notice,  and  the  signature  of  the 
officer  to  whom  the  writ  is  ad- 
dressed.—O.  C.  374. 

SECTION  V 

Formation   of  the   Jury   and 
Challenges. 

446v  As  soon  as  the  case  is 
called  *on  the  appointed  day, 
the  sheriff  must  return  before 
the  court  the. writ  of  Venire 
Facias,  to  which  is  annexed 
the  copy  of  the  panel  of  jurors, 
and  must  also  report  his  pro- 
ceedings, including  the  certi- 
ficates of  service  upon,  or  at- 
tempts to  serve,  those  persons 
whose   names    appear    in    the 

ganel.     New.    O.C.    375,    377  ; 
L  S.  2667. 

447.  On  the  day  fixed  for 
the  trial,  the  persons  summon- 
ed as  jurors  must  appear  at 
the  appointed  hour,  at  the 
place  where  the  court  is  held, 
under  a  penalty  not  exceeding 
twenty-five  dollars,  which  may 
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be  immediately  imposed  by  the 
court. 

Such  penalty  is  levied  by  the 
sheriff  on  the  goods  and  chat- 
tels of  the  person  so  fined  ;  and, 
in  default  of  sufficient  goods 
and  chattels  such  person  may 
be  imprisoned  for  a  period  not 
exceeding  fifteen  days. 

The  court  may,  however,  for 
good  cause  shown,  reduce  or  re- 
mit such  penalty  or  imprison- 
ment. 

Any  juror  duly  summoned, 
who  without  sufficient  cause 
fails  to  attend  at  the  time  and 

f>lace  appointed,  is  furthermore 
iable  to  the  parties  for  all  dam- 
ages caused  by  his  default.— 
O.  C.  376,  am. ;  R.  S.  5894. 

448.  After  the  jurors  sum- 
moned have  been  called  and  a 
sufficient  number  to  form  the 
jury  are  in  attendance,  either 
party  may  challenge  the  array 
on  the  ground  of  partiality,  or 
of  fraud,  or  of  wilful  miscon- 
duct on  the  part  of  the  officer 
by  whom  the  panel  was  return- 
ed, or  on  the  ground  of  such 
causes  of  nullity  as  may  be 
found  in  the  summoning  of  the 
jurors  or  in  the  making  up  of 
the  lists  or  panel.— C.  C.  377, 
am. ;  Crim.  Code,  666,  §  1. 

449.  The  challenge  must  be 
in  writing,  stating  the  causes 
of  nullity  relied  upon,  and  must 
conclude  by  demanding  that 
the  panel  be  quashed.— O.  C.  378. 

See  Form,  Sched.  I.  in  ap- 
pendix. 

450.  The  presiding  judge  de- 
cides the  challenge,  and  may,  if 
necessary,  order  the  facts  upon 
which  it  is  based  to  be  substan- 
tiated on  oath.— O.  C,  379. 

451.  If  the  challenge  is  pro- 
nounced valid,  the  party  who 
applied  for  a  trial  by  jury  must 
obtain  the  issue  of  another 
Venire  Facias— O.  C.  380. 


452.  If  there  is  no  challenge 
to  the  array,  or  if  the  challenge 
is  overruled,  the  prothonotary, 
in  order  to  form  tne  jury,  pro- 
ceeds to  call  and  swear  in 
twelve  of  the  persons  summon- 
ed, following  the  order  in  which 
they  appear  on  the  panel,  sav- 
ing the  cases  in  which  the 
selection  is  to  be  made  with 
reference  to  special  qualifica- 
tions.—O.  C.  381,  am.  ;  C.  S.  L. 
C,  c.  84,  s.  43. 

453.  In  cases  of  a  commer- 
cial nature,  the  names  of  the 
merchants  or  traders  summon- 
ed as  jurors  must  be  called  first, 
and  if  they  are  not  in  sufficient 
number,  the  jury  is  completed 
from  among  the  other  persons 
summoned. — O.  C.  390,  am. 

454.  Either  of  the  parties 
may  challenge  for  cause  any 
person  called  to  form  part  of 
the  jury,  before  such  person  is 
sworn ;  but  where  tnere  are 
several  parties  on  the  same  side 
they  must  join  in  making  a 
challenge.—  New  in  part.  O.  C. 
382;  Cal.60l. 

455.  The  grounds  of  chal- 
lenges to  the  polls  are  : 

1.  That  any  juror  is  subject 
to  any  disqualification  or  dis- 
ability, as  provided  by  law  ; 

2.  That  any  juror  is  related 
to  or  connected  by  affinity  with 
any  party  to  the  suit,  within 
the  aegree  of  cousin-german, 
inclusively ; 

3.  That  any  juror  is  interested 
in  the  suit,  or  is  not  indifferent 
between  the  parties. — New.  O. 
C.  384 ;  R.  S.  2620  ;  68  Vic,  c.  31, 
s.  6 :  Crim.  Code,  668,  §§  4,  5. 

Civil  Code,  arts.  26,  36,  365. 

456.  The  court  may,  in  its 
discretion,  require  the  chal- 
lenge to  be  reduced  to  writing 
by  the  party  making  it.  New. 
Crim.  Code  668,  s.  6.  See 
Form,  Sched.  J.  in  Appendix. 
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457.  The  challenge  is  sum- 
marily decided  by  the  two 
jurors  last  sworn  ;  or,  if  two 
iurors  have  not  yet  been  sworn, 
by  any  two  persons  present 
who  are  appointed  by  the  court, 
and  who  must  be  sworn  to  try 
the  challenge  impartially. 

If,  after  what  the  court  con- 
siders a'  reasonable  time,  the 
triers  are  unable  to  Agree,  the 
court  may  discharge  them  from 
giving  a  decision,  and  may  di- 
rect other  persons  to  be  sworn 
in  their  place.— O.  C.  386,  387  ; 
Crim.  Code,  668,  s.  8,  in  fine, 

458.  The  juror  himself  may 
be  examined  on  oath  as  to  the 
matter  of  the  challenge.— O.  C. 
388,  am. 

459.  A  challenge  founded 
upon  a  judicial  condemnation 
must  be  accompanied  with  an 
authentic  certificate  of  such 
condemnation. — O.  C.  389. 

460.  If  several  of  the  jurors 
summoned  are  challenged  or 
fail  to  attend,  or  are  exempt  or 
incapable,  so  that  the  number 
of  twelve  duly  qualified  jurors 
cannot  be  completed,  the  court 
or  sitting  judge  may,  with  the 
consent  of  the  parties,  but  not 
otherwise,  give  an  order  in 
writing  to  the  sheriff  or  the 
officer  acting  in  his  stead,  to 
make  up  the  numbrr  by  taking 
forthwith  from  among  the  per- 
sons present  in  court  the  re- 
quisite number  of  individuals 
qualified  to  serve  as  jurors: 
but  the  jury  cannot  be  wholly 
composed  of  tales;  and  if  all 
the  jurors  summoned  fail  to 
attend,  or  are  lawfully  chal- 
lenged, the  trial  cannot  then 
proceed. — O.  C.  391,  am. 

461.  If  a  juror  called  is  not 
challenged,  or  if  the  challenge 
is  overruled,  he  is  sworn  to  try 
the  matter  at  issue  and  to  give 
his  verdict  in  a  just  and  im- 


partial manner  according  to  the 
evidence.— O.  C.  392. 


SECTION   VI 

Proceedings  before  the  Jury 

462.  Three  days  at  least  be- 
fore that  fixed  for  the  trial,  each 
party  must  deliver  to  the  pro- 
thonotary,  for  the  use  of  the 
judge  who  is  to  preside  at  the 
trial,  a  copy  of  the  pleadings 
necessary  to  join  the  issue,  to- 
gether with  a  factum  or  case, 
inclosed  within  a  sealed  cover, 
containing  a  statement  of  the 
facts  of  the  case  and  of  the  au- 
thorities upon  which  he  relies. 
O.  C.  393.  am. 

463.  After  the  return  of  the 
Venire  Facias  on  the  day  fixed 
for  the  trial,  if  neither  party 
appears,  the  jurors  are  dis- 
charged ;  if  the  plaint  ff  ap- 
pears and  the  defendant  makes 
default,  such  default  is  recorded 
and  the  plaintiff  may  proceed 
ex  parte  ;  if  the  plaintiff  alone 
fails  to  appear,  his  default  is 
recorded,  and  judgment  of  non- 
suit is  entered  against  him, 
with  costs  to  the  defendant. — 
O.  C.  394. 

464  The  plaintiff  may  also, 
at  any  time  before  verdict, with- 
draw from  court  or  abandon  his 
suit,  and  a  like  judgment  of 
n  on -suit,  with  costs,  is  rendered 
against  him.— O.  C,  395,  am* 

465.  No  paper  can  be  read  to 
the  jury  without  leave  from  the 
judge,  and,  if  it  is  not  authen- 
tic, it  must  first  be  proved. — 
O.  C,  396. 

466.  The  prothonotary  keeps, 
under  the  direction  of  the 
judge,  full  minutes  of  the  pro- 
ceedings at  the  trial,  including 
all  admissions  and  all  excep- 
tions   taken,     or     objections 
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made,   orally   in  court.— 0.  C. 
307,  am. 

Infra,  art.  606. 

467.  A  copy  of  such  minutes 
is  made  out  by  the  prothono- 
tary,  and,  after  being  certified 
by  the  judge,  is  filedof  record, 
and  is  held,  to  be  the  true  re- 
cord of  all  proceedings  men- 
tioned therein,  and  stands  in 
lieu  of  any  bill  of  exceptions  by 
either  party  against  the  evi- 
dence or  the  trial. — O.  C.  398, 
am. 

Infra,  art.  506. 

408.  The  witnesses  give 
their  evidence  orally  in  the 
presence  of  the  jury,  saving 
the  provisions  of  articles  343, 
366,  359  to  370,  and  380  to  390.— 
O.  C.  397,  399,  402,  am. 

460.  Whenever  the  judge  is 
of  opinion  that  the  plaintiff  has 
given  no  evidence  upon  which 
a  jury  could  find  a  verdict,  he 
may  dismiss  the  action.— New. 

Infra,  art.  474. 

470.  The  ordinary  rules  as  to 
the  conduct  of  cases  inscribed 
for  proof  and  hearing  apply,  so 
far  as  may  be,  to  jury  trials. — 
New.    O.  C.  399a  ;  R.  S.  5895. 

471.  The  party  upon  whom 
the  burden  of  proof  lies  opens 
the  case  and  adduces  his  evid- 
ence. 

The  opposite  party  in  turn 
opens  his  case  and  adduces  his 
evidence  ;  and  upon  the  con- 
clusion of  any  evidence  in  re- 
buttal, or  if  there  is  no  evidence 
in  rebuttal  upon  the  conclusion 
of  his  evidence,  addresses  the 
jury  upon  the  case. 

The  party  who  began  is 
thereupon  entitled  to  reply. 

If  his  opponent  does  not  ad- 
duce evidence,  the  party  who 
began  addresses  the  jury  at  the 
close  of  his  case,  and  the  op- 
posite party  then  replies.— O. 
C.  403,  am.  ;  R.  P.  0. 675. 


Civil  Code,  art.  1203. 

472.  When  each  party  has 
stated  his  case  and  adduced  his 
evidence,  the  judge,  if  he  deems 
it  necessary,  sums  up  the  evid- 
ence to  the  jury.— O.  C.  404. 

Infra,  arts.  500,  506. 

473.  If  either  party  objects 
to  the  judge's  charge,  the  judge 
must,  either  immediately  or 
as  soon  as  he  conveniently  can, 
reduce'  to  writing  the  portion 
of  his  charge  which  is  objected 
to,  mentioning  the  objection 
made. 

What  is  thus  written  is 
signed  by  the  judge  and  forms 
part  of  the  record  in  the  case.— 
O.  C.  405,  am. 

SECTION  VII 

Provinces  of  Judge  and  Jury 

474.  It  is  the  province  of 
the  judge  to  declare  whether 
there  is  any  evidence  and 
whether  that  evidence  is  legal. 
O.  C.  406,  am. 

Supra,  art.  469. 

475.  The  jury  find  the  facts, 
but  must  oe  guided  by  the 
directions  of  the  judge  as  re- 
gards the  law.— O.  C.  407. 

SECTION  VIII 

Verdict 

476.  When  the  case  is  finally 
submitted  to  the  jury,  they 
may  render  a  verdict  immedi- 
ately or  retire  for  deliberation. 

If  they  retire,  they  must  re- 
main together  in  some  conven- 
ient place,  under  charge  of  an 
officer  appointed  by  the  court, 
until  they  agree  upon  a  verdict. 

The  officer  so  acting  must  not 
suffer  them  to  communicate 
with  any  person,  except  by 
order   of   tne   court  ;    and   he 
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must  not,  before  their  verdict 
is  rendered,  communicate  to 
any  person  their  deliberations 
or  the  verdict  agreed  upon.— 
New  in  part.  O.  C.  408 ;  Cal. 
613. 

477.  The  judge  may,  never- 
theless, during  the  trial  or 
while  the  case  is  under  deliber- 
ation, permit  them  to  separate, 
and  order  that  they  attend 
again  at  a  specified  time. 

If  the  jurors  fail  so  to  attend, 
they  are  liable  to  the  penalties 
attached  to  contempt  of  court, 
without  prejudice  to  the  re- 
course of  the  parties  against 
them  for  damages.— O.  C.  408, 
s.  2,  409. 

Infra,  art.  834. 

4  78.  If  the  jury  are  permit- 
ted to  separate,  they  must  be 
admonished  by  the  judge  not  to 
converse  with  or  suffer  them- 
selves to  be  addressed  by  any 
other  persons  in  reference  to 
the  case.— New.    Cal  611. 

470.  The  jury  may  at  any 
time,  even  after  the  summing 
up  by  the  judge,  but  in  his 
presence  and  with  his  permiss- 
ion, in  open  court,  examine 
again  the  witnesses  already 
heard. 

They  may  also  ask  the 
opinion  of  the  judge  upon  any 
questions  of  law  which  present 
themselves,  and  may,  with  his 
permission,  take  communica- 
tion of  any  document  of  record. 
— O.  C.  410,  am. 

480.  The  agreement  of  nine 
of  the  twelve  jurors  is  suffi- 
cient to  return  a  verdict. — O.  C. 
411. 

481.  If  nine  of  the  jurors 
cannot  agree  upon  the  verdict 
to  be  returned,  the  jury  may, 
in  the  discretion  of  the  court, 
be  discharged,  and  another 
jury  may  be  summoned.— O.  C. 
412. 


482.  The  prothonotary,  after 
ascertaining  that  all  the  jurors 
are  present,  receives  their  ver- 
dict and  enters  it  in  the  regis- 
ters of  the  court,  inserting 
their  names,  and  stating  the 
number  of  those  who  concur  in 
the  verdict  if  it  is  not  unanim- 
ous.- O.  C.  413. 

483.  When  there  is  an  as- 
signment of  facts,  the  verdict 
must  be  special,  explicit  and 
articulated  upon  each  fact  sub- 
mitted.— O.  C.  414,  am. 

Supra,  art.  424  et  s. 

484.  When  the  parties  have 
agreed  to  dispense  with  an  as- 
signment of  facts,  the  verdict 
is  general,  either  in  favor  of  the 
plaintiff  for  a  specific  sum,  or  in 
favour  of  the  defendant. — O.  C. 
415. 

Supra,  art.  426. 

485.  The  jurors  are  not 
bound  to  render  their  verdict 
until  the  party  demanding  the 
trial  by  jury  has  paid  the  sum 
of  one  dollar  for  each  of  them 
for  each  day  that  the  trial  has 
lasted. 

In  default  of  payment  by 
either  party,  the  jury  are  dis- 
charged without  rendering;  a 
verdict,  with  costs  against  the 
party  who  demanded  a  trial  by 
jury*. 

Such  costs  include  the  costs 
iucurred  upon  the  trial  and  the 
allowance  for  the  jurors  ;  and 
such  allowance  is  paid  them  as 
soon  as  it  is  recovered  by  the 
prothonotary. 

The  defaulting  party  is  there- 
upon deprived,  by  the  operation 
of  law,  of  his  right  to  a  trial  by 
jury.— O.  C.  416,  am. 

486.  The  prothonotary,  in 
the  case  of  such  default  to  pay, 
must  immediately  issue,  against 
the  party  condemned  to  costs,  a 
writ  of  execution,  to  be  enforced 
by  the  sheriff,  for  the  recovery 
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of  the  allowance  due  the  jurors. 
-O.  C.  417. 

487.  The  verdict  must  be 
given  upon  all  the  issues  submit- 
ted to  the  jury.— O.  C.  418. 

488.  The  verdict  cannot  in 
any  manner  pronounce  upon 
the  costs.— O.  C.  419. 

489.  The  presiding  judge 
may  order  the  amendment  of 
any  clerical  errors  that  have  oc- 
curred in  any  proceeding  in  the 
case  before  the  jury  or  in  the 
verdict.— O.  C.  420,  §  1. 

Infra,  art.  518. 

400.  If  at  any  time  before  ver- 
dict a  juror  becomes,  through 
illness  or  any  other  c  use,  un- 
able or  in  default  to  perform  his 
duty,  the  judge  may  adjourn 
the  case,  or  order  him  to  be  dis- 
charged ;  and,  in  the  latter  case, 
the  trial  may  proceed  with  the 
remaining  jurors,  or  another 
juror  may  be  sworn  and  the 
trial  be  be^un  anew,  or  the  jury 
may  be  discharged  and  a  new 
jury  be  impanelled  to  try  the 
case.— New.  O.  0.  420,  §§  2,  3; 
CaL  615 ;  C.  I.  C.  F.  394 ;  DaUoz 
Rep.  vo.  "  Instruction  Crim- 
inelle,"  Nos.  1846,  1804,  ss. 
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Judgment  after  Verdict 

491.  The  trial  judge  must, 
either  at  once  or  after  a  delay 
for  further  consideration,  ren- 
der judgment  for  the  party  in 
whose  favour  the  verdict  has 
been  given,  unless  for  special 
causes  stated  in  a  certificate 
filed  of  record,  he  reserves  the 
case  for  the  consideration  of  the 
Court  of  Review. — New,  R.P.O. 
682. 

Supra,  art.  51, 


section  x 

Remedies  against  Judgments, 

and   Proceedings  in 

Reserved  Cases 

§  1.— GENERAL  PROVISIONS 

492.  An  appeal  lies  from  the 
final  judgment  rendered  by  the 
trial  judge,  in  the  same  manner' 
as  from  any  final  judgment  of 
the  Superior  Court.— New. 

493.  The  appellant  must  an- 
nex to  his  inscription  in  review 
or  appeal  a  statement  in  concise 
language  of  the  grounds  upon 
which  ne  relies,  with  conclus- 
ions for  a  new  trial,  or  for  a 
different  judgment,  or  alter- 
nately for  any  of  these  reme- 
dies.— New. 

494.  When  the  trial  judge 
has  reserved  the  case  for  the 
consideration  of  the  Court  of 
Review,  a  party  may  move  be- 
fore that  court  for  judgment  in 
accordance  with  the  verdict. 

A  motion  may  also  be  made 
for  a  new  trial  or  for  a  judg- 
ment different  from  the  verdict, 
or,  alternately,  for  any  of  these 
remedies.  A  statement  of  rea- 
sons similar  to  that  mentioned 
in  the  preceding  Article  must 
then  be  annexed  to  the  motion. 

The  motions  must  be  made  be- 
fore the  Court  of  Review  on  the 
first  or  second  day  of  its  next 
term  beginning  at  least  ten  days 
after  the  day  on  which  the  case 
was  reserved. — New . 

Supra,  art.  51;  infra,  art. 
1191. 

495.  The  judgment  of  the 
Court  of  Review,  rendered  in 
the  exercise  of  its  original  jur- 
isdiction in  reserved  cases,  is 
executory  and  subject  to  appeal 
in  the  same  manner  as  any  final 
judgment  of  the  Superior 
Court.— New, 
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496.  The  Court  may,  in  all 
cases  where  the  judgment  of 
the  trial  judge,  or  the  verdict  in 
a  reserved  case,  is  attacked,  ap- 
ply any  remedy  by  which  it  con- 
siders that  the  ends  of  justice 
will  be  attained,  even  if  snch 
remedy  has  not  been  specifical- 
ly demanded  by  any  of  the 
parties.— New.    K.  P.  0.  755. 

497.  Affidavits  are  not  ad- 
missible for  the  purpose  of 
showing  the  reasons  and  mo- 
tives which  influenced  the  jur- 
ors, or  of  establishing  that  the 
verdict  rendered  is  not  that 
which  the  jurors  intended  to 
give.— O.  C.  428,  429,  am. 

§  2— NEW  TRIALS 

498.  Subject  to  the  qualifica- 
tions stated  in  the  next  follow- 
ing articles,  a  new  trial  may  be 
granted  in  any  of  the  following 
cases  : 

1.  When  the  assignment  of 
facts  is  insufficient  or  defec- 
tive ; 

2.  When  the  judge  has  im- 
properly admitted  or  rejected 
evidence  ; 

3.  When  the  judge  has  misdi- 
rected the  jury  or  refused  to  in- 
struct them  on  a  matter  of  law, 
and  the  party  complaining  has 
duly  excepted  to  such  misdirec- 
tion or  refusal ; 

4.  When  the  verdict  is  con- 
trary to  law,  or  clearly  against 
the  weight  of  evidence ; 

5.  When  the  amount  awarded 
is  either  excessive  or  insuffi- 
cient ; 

6.  When  the  party  has  been 
taken  by  surprise,  or  when  new 
evidence  of  a  conclusive  nature 
has  been  discovered  since  the 
trial ; 

7.  When  there  has  been,  on 
the  part  of  the  jurv  or  of  any 
juror,  such  misconduct  as  pre- 


vented a  fair  and  judicial  con- 
sideration and  decision  of  the 
case; 

8.  When  a  material  witness 
was  absent  at  the  time  of  the 
trial  without  any  fault  attri- 
butable to  the  party  who  had 
summoned  him,  and  his  evi- 
dence is  still  obtainable : 

9.  When  a  challenge  to  the 
array  or  to  the  polls  has  been 
erroneously  maintained  or  over- 
ruled.— O.  C.  428,  am. 

Supra,  arts.  493,  494,  496. 

499.  The  defects  in  the  as- 
signment of  facts  must  be  such 
as  to  prevent  a  trial  of  the 
material  issues,  and  it  must  be 
shown  that  an  objection  stating 
the  necessary  amendment  was 
made  and  overruled  before  ver- 
dict rendered.— O.  C.  426,  s  1, 
am.;  Cannon  vs.  Huot.  1Q.L 
R.  139. 

Infra,  art.  506. 

500.  A   new    trial     is     not 

granted  on  the  ground  of  mis- 
irection,  or  of  the  improper 
admission  or  rejection  of  evi- 
dence, unless  some  substantial 
prejudice  has  been  thereby  oc- 
casioned ;  and,  if  it  appears 
that  such  prejudice  affects  a 
part  only  of  the  matter  in  con- 
troversy, the  court  may  direct 
a  new  trial  as  to  such  issues 
only.—  New.  O.  C.  426,  ss.  2,  3,  4 ; 
Eng.  R.  556 ;  R.  P.  O.  791. 
Infra,  art.  506. 

501.  A  verdict  is  not  con- 
sidered against  the  weight  of 
evidence  unless  it  is  one  which 
the  jury,  viewing  the  whole  of 
the  evidence,  could  not  reason- 
ably find.— New.  O.  C,  426,  § 
13;  Metropolitan  By.  Co.  vs. 
Wright,  11  App.  Cas.  152. 

502.  A  new  trial  is  granted 
whenever  the  amount  awarded 
is  so  grossly  excessive  or  in- 
sufficient that  it  is  evident  that 
the  jurors  have  been  influenced 
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by  improper  motives  or  led  into 
error.— O.  C.  426,  s.  11,  am. 

503.  If  the  amount  awarded 
bv  the  verdict  is  grossly  exces- 
sive, the  court  may  refuse  a 
new    trial,   provided   that  the 

Slaintiff  agrees  that  it  be  re- 
uced  to  an  amount  which  the 
court  considers  not  excessive. 
New.  O.  C.  426 ;  Belt  vs.  Lawes, 
12  Q.  B.  D.  356 ;  Mail  Printing 
Go.  vs.  Laflamme,  12  L.  N.  33 ; 
Taylor  vs.  Northern  Assur. 
Co.,  35,  L.  C.  J.  6. 

504 .  If  the  amount  awarded 
by  the  jury  is  grossly  insuffic- 
ient, the  court  may  also  refuse 
a  new  trial,  provided  that  the 
defendant  agrees  to  its  being 
increased  to  an  amount  which 
the  court  considers  not  insuffic 
ient.—  New.  Belt  vs.  Lawes,  12, 
Q.  B.  D.  358. 

505.  The  discovery  of  new 
evidence  since  the  verdict  is 
.ground  for  a  new  trial  only 
when  the  party  applying  there- 
for shows : 

.  1.  That  the  evidence  is  such 
that,  if  it  had  been  brought  for- 
ward in  time,  It  would  probably 
have  changed  the  result ; 

2.  That  at  the  time  he  might 
so  have  used  it,  neither  he 
nor  his  attorney  or  agent  had 
knowledge  of  it ; 

3.  That  it  could  not,  with 
reasonable  diligence,  have  been 
discovered  in  time  to  be  so  used; 

4.  That  reasonable  diligence 
was  used  after  the  discovery  of 
the  new  evidence.  New.  O.  C. 
426,  §  16 ;  H.  &  L.  pp.  595,  596. 

506.  The  causes  mentioned 
in  paragraphs  1,  2,  3  and  9  of 
article  498  can  be  ascertained 
only  by  means  of  the  minutes 
of  trial,  and  when  the  party 
has  caused  his  objections  to  be 
entered  therein.— O.  C.  427,  am. 

Supra,  arts.  466,  467,  473. 

507.  If  the  judgment  upon 


the  verdict  has  been  set  aside, 
and  no  further  order  has  been 
given,  a  new  trial  must  be  had. 
O.  C.  430,  am. 

§  3.— DIFFERENT  JUDGMENT. 

508.  A  judgment  different, 
in  whole  or  in  part,  from  that 
rendered  by  the  trial  judge,  or 
from  the  verdict  in  a  reserved 
case,  may  be  rendered  in  any  of 
the  following  cases : 

1.  When  the  facts  as  found 
by  the  jury  require  a  judgment 
in  favour  of  the  party  moving 
or  inscribing,  or  the  judge  has 
erred  as  to  the  real  effect  of  the 
verdict; 

2.  When  the  allegations  of 
the  party  in  whose  favour  the 
verdict  or  the  judgment  has 
been  rendered  are  not  sufficient 
in  law  to  maintain  his  pretens- 
ions ; 

3.  When  it  is  absolutely  clear 
from  all  the  evidence  that  no 
jury  would  be  justified  in  find- 
ing any  verdict  other  than  one 
in  favour  of  the  party  moving 
or  inscribing.  New.  O.  C.  431, 
432,  433 ;  R.  P.  O.  798,  749,  755  ; 
Eng.  B.  568 ;  H.  &  L„  pp.  640, 
641. 

Supra,  arts.  493,  494,  496. 

CHAPTER  XXII 

Decision    of    Questions    of 
Law  upon  facts  admitted 

500.  Except  in  cases  relating 
to  nullity  of  marriage,  separa- 
tion from  bed  and  board,  separa- 
tion as  to  property,  dissolution 
of  corporations,  or  suits  for  the 
annulment  of  letters-patent, 
persons  of  full  age  and  capacity 
who  are  at  variance  upon  a 
question  of  law  capable  of  being 
the  subject  of  an  action  between 
them,  but  who  are  in  agree- 
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ment  as  to  the  facts,  may  sub- 
mit it  for  the  decision  of  the 
court,  upon  filing  in  the  office 
of  the  court  a  joint  factum  or 
case  containing  a  statement  of 
the  question  of  law  involved, 
and  of  the  facts  which  give  rise 
to  it,  and  the  conclusions  of 
each  party,  accompanied  with 
the  affidavit  of  each  party  es- 
tablishing that  the  facts  are 
true,  that  the  controversy  is 
real,  and  that  neither  party  is 
merely  seeking  to  obtain  an 
opinion.— New.  Eng.  R.  389  ss.; 
N.  Y.  C.  1279  ss.;  Cal.  1138  ss.; 
ft.  It.  O.  oo*. 

510.  Immediately  after  the 
filing  of  the  joint  case,  either 
party  may  inscribe  the  issue  for 
hearing  in  accordance  with  the 
ordinary  rules. — New.    Ibid. 

Supra,  art.  194. 

511.  The  decision  rendered 
by  the  court  has  the  same  force 
and  effect  as  a  judgment  in  an 
action. — New.    Ibid. 

512.  The  parties  to  action 
may,  at  any  stage  of  the  case, 
submit  for  the  decision  of  the 
court  any  questions  of  law  re- 
sulting from  the  action,  by 
means  of  a  joint  case,  upon  con- 
forming to  the  requirements  of 
article  509,—  New.  R.  P.  O.  554. 

CHAPTER  XXIII 
Amendments 

513.  The  writ  of  summons 
and  the  declaration  served  upon 
the  defendant  may  be  once 
amended  or  changed,  without 
costs,  without  leave  of  the 
judge,  at  any  time  before  the 
service  of  a  preliminary  excep- 
tion or  of  the  defence.  New. 
O.C  53 ;  R.  P.  O.  424;  N.  Y.  C. 
542. 

jSupra,  art.  175. 


514.  The  defence  may  be 
once  amended  or  changed,  with- 
out costs,  without  leave  of  the 
judge,  at  any  time  before  the 
plaintiff  has  served  his  answers. 

When  no  answer  is  necessary, 
the  amendments  or  changes, 
must  be  made  before  service  of 
the  inscription.— iViet*;.  O.  C. 
53;  R.  P.  O.  425;  N.  Y.  C.  542. 

515.  Any  other  pleading  may 
likewise  be  once  amended  or 
changed,  without  costs,  with- 
out leave  of  the  judge,  at  any 
time  before  the  service  of  an 
answer  to  such  pleading  by  the 
opposite  party ;  and,  when  an 
answer  is  not  necessary,  before 
service  of  the  inscription. — New. 
Ibid. 

510.  In  all  cases  not  provided 
for  by  the  preceding  articles, 
the  parties  may,  at  any  time  be- 
fore judgment,  with  the  leave 
of  the  judge,  upon  such  condi- 
tions as  are  deemed  proper, 
amend  the  writ  of  summons,  the 
declaration,  the  defence  or  any 
other  pleading.  —  New,  O.  C. 
117 ;  R.  P.  O.  390, 429, 444  ;  N.  Y. 
O.  497. 

517.  If  any  copy  of  a  plead- 
ing is  incorrect  or  different  from 
the  original,  the  party  who  serv- 
ed it,  may,  before  the  service  of 
an  answer  to  the  same,  furnish 
a  correct  copy  thereof  to  the 
other  party,  without  leave  of  the 
judge,  and  with  such  leave  after 
the  service  of  the  answer,  upon 
such  conditions  as  are  deemed 
proper.— O.  C.  118,  am. 

518.  The  judce  may,  without 
being  thereto  moved,  at  any 
time  before  judgment  and 
upon  such  conditions  as  are 
deemed  proper,  order  the  im- 
mediate amendment  in  any 
pleading  of  errors  of  expression, 
calculation  or  writing,  and  of 
any  other  irregularities  of  form 
which  do  not  cause  a  prejudice. 
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— New.  B.  C.  C.  S.  249 ;  R.  P.  O. 
446. 

519.  The  judge  may  grant 
leave  to  amend  any  error  ap- 
pearing in  a  return  made  by  a 
sheriff,  bailiff  or  other  author- 
ized person.— O.  C.  80,  159,  am. 

Supra,  art.  175. 

520.  The  judge  may,  at  any 
time  before  judgment,  upon 
such  conditions  as  he  considers 
just,  allow  a  pleading  to  be 
amended  so  as  to  agree  with  the 
facts  proved  ;  and  a  pleading  is 
sufficiently  sustained  if  the 
facts  alleged  agree  sufficiently 
with  the  facts  proved,  and  if,  in 
the  opinion  of  the  judge,  the 
opposite  party  has  not  been  led 
into  error  as  to  the  real  nature 
of  the  facts  intended  to  be  al- 
leged and  proved.— O.  C.  320, 
am. 

Supra,  art.  110. 

521.  Non -joinder  in  the  suit 
of  a  person  whose  presence  is 
necessary  does  not  entail  nullity 
if  by  amendment  he  is  made  a 
party  to  the  action.— New.  R.  C. 
C.  S.  176£  ;  R.  P.  O.  324  ;  N.  Y. 
C.723. 

Supra,  arts.  177,  s.  8  ;  infra, 
525. 

522.  No  amendment  can  be 
made  or  allowed  if  it  changes 
the  nature  of  the  demand. 

The  court  may,  nevertheless, 
at  any  time  before  judgment, 
allow  the  conclusions  to  oe  cor- 
rected, modified  or  even  en- 
larged, provided  that  the  facts 
alleged  give  rise  to  the  new  re- 
lief demanded.— New,  in  part. 
O.  C.  53  ;  Eng.  R.  309  ss.;  Bus- 
sell  vs.  Lefrangois.  7  L.  N.  57,  8 
Can.  S.  C.  R.  335. 

Supra,  art .  113. 

523.  The  party  making  an 
amendment  must  serve  it  forth- 
with. 


If  the  amendment  is  made  in 
pursuance  of  leave  granted,  the 
party  must  serve  and  file  it 
within  the  delay  fixed  in  the 
order,  and  if  no  delay  is  fixed, 
within  three  days  from  the  date 
of  the  order,  in  default  of  which 
the  leave  becomes  inoperative. 

When  the  amendment  is 
made  in  open  court  during  the 
trial,  in  presence  of  the  opposite 
party,  it  need  not  be  served 
upon  him  unless  the  court  so 
orders.—  New.   R.  P.  O.  430,  433. 

Supra,  art.  115. 

524.  Whenever  an  amend- 
ment can  only  be  made  with 
leave,  the  proposed  amendment 
and  notice  of  the  day  upon 
which  the  application  therefor 
will  be  made  must  be  served 
upon  the  opposite  party  at  least 
one  day  in  advance. 

Nevertheless,  when  the  am- 
endment is  applied  for  in 
open  court,  during  the  trial,  in 
the  presence  of  the  opposite 
party,  notice  thereof  need  not 
be  given  in  the  manner  above- 
mentioned,  unless  the  court  so 
orders.—  New. 

525.  When  a  new  defend- 
ant is  joined  in  an  action,  he 
must  be  served  with  a  copy  of 
the  writ  of  summons  and  of  the 
declaration  in  the  ordinary 
manner;  and  the  action,  in  so 
far  as  he  is  concerned,  is  con- 
sidered to  have  commenced  only 
with  such  service.—  New.  R.  P. 
O.  324,  324. 

Supra,  art.  521. 

526.  The  judge  may  at  any 
time,  upon  such  conditions  as 
are  deemed  proper,  allow  the 
plaintiff  to  serve  anew  the  writ 
of  summons  and  declaration, 
when  the  service  is  irregular. — 
New. 
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CHAPTER  XXIV 
Judgment 

I.  Confession  of  Judgment 
527. 

II.  Judgment  in  Cases  by 
Default  and  Ex-parte 
532. 

III.  General    Rules  as    to 
Judgment  536. 

section  i 
Confession  of  Judgment 

527.  The  defendant  may,  at 
any  stage  of  the  proceedings, 
file  or  cause  to  be  taken  down 
in  writing,  at  the  office  of  the 
court,  a  confession  of  judgment 
for  the  whole  or  any  part  of  the 
demand. 

The  confession  must  be  signed 
by  the  defendant,  or  be  made  by 
his  special  attorney,  whose 
power  of  attorney  in  authentic 
form  must  be  filed  with  the 
confession.— O.  C.  94,  am. 

Civil  Code,  art.  1245. 

528.  If  the  person  who  ap- 
pears as  defendant  in  order  to 
confess  judgment  is  unknown 
to  the  prothonotary,  the  latter 
must  require  him  to  produce 
the  copy  of  the  summons  or  to 
procure  the  counter-signature 
of  his  attorney  ad  litem. — O.  C. 
95. 

529.  If  the  plaintiff  accepts 
such  confession,  he  may  in- 
scribe the  case  forthwith  for 
judgment,  and  the  prothono- 
tary draws  up  in  conformity 
with  such  confession  a  judg- 
ment which  is  held  to  be  the 
judgment  of  the  court.— O.  C. 
96,  am. 

Supra,  art.  15,  §4 ;  infra,  art. 
537. 

530.  If    the   confession   of 


judgment  is  not  accepted,  the 

Slaintiff  must  give  notice  to  the 
efendant  or  his  attorney. 
After  such  notice,  the  case  is 
proceeded  with  in  the  ordinary 
manner ;  and,  if  the  plaintiff 
does  not  obtain  more  from  the 
court  than  he  'would  have  had 
upon  the  confession,  he  is  not 
entitled  to  more  costs  than  if 
the  confession  had  been  accept- 
ed.— O.  C.  97,  am. 

531.  If  there  are  several  de- 
fendants in  the  same  suit,  some 
only  of  whom  confess  judg- 
ment, the  plaintiff  may  proceed 
upon  such  confession  against 
those  who  have  acknowledged 
their  indebtedness,  without 
prejudice  to  his  right  to  pro- 
oeed  against  the  others. — O.  C 
98. 

SECTION  ii 

Judgment  in  Cases  by  DefazUt 
and  Ex  Parte 

532.  If  the  defendant  fails 
to  appear  or  to  plead,  the  judge 
or  the  prothonotary,  in  the 
name  of  the  court,  may,  in 
term  or  out  of  term,  render 
judgment  in  the  actions  enum- 
erated in  the  following  para- 
graphs, according  to  the  man- 
ner therein  prescribed  : 

1.  Without  proof  after  in- 
scription for  judgment,  upon 
examining  the  document  upon 
which  the  action  is  founded,  in 
any  action  brought  upon  an 
authentic  deed,  Dill  of  ex- 
change, promissory  note,  sche- 
dule, cheque,  act,  or  private 
writing  ; 

2.  Upon  the  filing,  with  the 
inscription  for  judgment,  of  an 
affidavit  of  the  plaintiff  or  one 
of  the  plaintiffs,  or  of  any  other 
credible    person,     establishing 

)  that   the    amount    claimed  is 
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due,  to  the  knowledge  of  the 
deponent,  by  ihe  defendant  to 
the  plaintiff,  in  any  action 
founded  upon  verbal  agree- 
ments to  pay  specific  sums  of 
money,  or  upon  detailed  ac- 
counts, or  for  goods  or  effects 
sold  and  delivered,  or  for  money 
lent,  or  for  professional  or 
other  services.— O.  C.  89,  90,  91, 
92,  am. 

See  Form  sched.  K  in  ap- 
pendix. 

Supra,  arts.  15,  162,  207  : 
infra,  art.  537,  1163. 

533.  In  all  cases  by  default, 
service  of  inscription  is  not 
necessary. —New. 

534.  In  all  ex  parte  cases, 
notice  of  inscription  must  be 
given  to  the  defendant  at  least 
one  clear  day  before  that  fixed 
for  judgment.— New  in  part. 
O.  C.  317  ;  462. 

Infra,  art.  1138. 

535.  If  some  of  several  de- 
fendants appear  and  plead,  and 
others  make  default  to  appear 
or  plead,  the  plaintiff  may  pro- 
ceed to  judgment  and  execution 
against  the  latter,  without  pre- 
judice to  his  right  to  proceed 
against  the  former.  New. — 
C.  P.  C.  F.  153  ;  C.  P.  G.  135  ; 
R.  P.  O.  706. 

SECTION  III 

General  Rules  as  to  Judgment 

536.  Judgment  may  be  ren- 
dered on  any  juridical  day  in 
cases  taken  under  advisement. 
O.  C.  art.  469,  470,  am. 

537.  Judgment  must  be 
rendered  in  open  court,  except 
in  matters  within  the  jurisdic- 
tion of  a  judge  in  chambers, 
and  in  the  cases  stated  in 
articles  529  and  532. -O.  C.  469, 
am. 

Supra,  art.  70. 


538.  Whenever  a  judge  who 
has  heard  a  cause  is  unable,  on 
account  of  illness,  absence  or 
other  cause,  to  render  judg- 
ment in  person  he  may  trans- 
mit the  draft  of  the  judgment 
certified  by  him,  to  the  protho- 
notary,  with  instructions  to 
record  such  judgment,  and  to 
read  it  or  to  give  communica- 
tion of  it  on  demand,  to  the  par- 
ties or  to  their  attorneys,  on 
the  day  which  he  fixes  for  that 
purpose. 

The  prothonotary,  on  receiv- 
ing the  draft  of  judgment  and 
the  instructions  accompanying 
it,  is  obliged  to  conform  to  such 
instructions ;  and  the  judg- 
ment so  enregistered  has  the 
same  effect  as  if  it  had  been 
rendered  by  the  judge  during 
the  sitting  of  the  court. — O.  C. 
art.  469a,  am.;  R.  S.,  5902. 

539.  Judgment  in  a  suit 
which  is  under  advisement  can- 
not be  stayed  by  reason  of  the 
death  of  the  parties  or  of  their 
attorneys.— O.  C.  468. 

Supra,  arts.  259,  266,  267. 

540.  If  a  judge  or  assistant 
judge  before  whom  a  case  has 
been  heard  is  appointed  chief 
justice  or  judge  of  the  same 
court,  or  chief  justice  or  judge 
of  another  court,  or  obtains 
leave  of  absence,  he  may  render 
judgment  as  if  no  change  had 
taken  place.— O.  C.  468. 

541.  Every  judgment  must 
mention  the  cause  of  action, 
and  must  be  susceptible  of  exe- 
cution. 

In  contested  cases  it  must 
moreover  contain  a  summary 
statement  of  the  issues  of  law 
and  of  fact  raised  and  decided, 
the  reasons  upon  which  the  de- 
cision is  founded,  and  the  name 
of  the  judge  by  whom  it  was 
rendered.— O.  C.  472. 

542.  Every    judgment    for 
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damages  must  contain  a  liqui- 
dation thereof.— O.  C.  471. 

543.  Every  judgment  con- 
demning a  party  to  the  restitu- 
tion of  rent«,  issues  and  profits 
must  order  the  liquidation 
thereof;  and  this  is  done  by 
experts,  if  the  case  requires  it : 
and  the  party  condemned  is 
bound  for  that  purpose  to  pro- 
duce all  accounts  and  docu- 
ments showing  the  receipts,  all 
leases  of  immovables,  and  a 
statement  of  the  cost  of  tilling, 
sowing  and  harvesting  incurred 
by  him.— O.  C.  475. 

Supra,  art.  392  et'  s..  Civil 
Code,  art.  410  et  s.,  417,  612, 
1540,  2076. 

544.  The  judgment  must  be 
entered  without  delay  in  the 
register  of  the  court,  in  con- 
formity with  the  draft  paraphed 
by  the  judge.— O.  C.  473. 

545.  In  the  case  of  difference 
between  the  draft  and  the  en- 
try thereof  in  the  register,  the 
draft  is  to  be  followed  ;  and  the 
court  may,  without  any  for- 
mality, order  the  rectification  of 
the  register.— C.  C.  474. 

546.  The  judge  may,  at  any 
time,  at  the  instance  of  one  of 
the  parties,  correct  any  clerical 
error  affecting  a  judgment.— 
New. 

547.  Unless  where  it  is  ex- 
pressly ordered,  or  where  there 
is  a  provision  of  the  law,  or  in 
the  case  of  judgments  in  recog- 
nition of  hypothecs  rendered 
against  defendants  having  a 
known  domicile  in  the  Prov- 
ince, it  is  not  necessary  to  have 
the  judgment  served  on  the 
party  condemned. — O.  C.  art. 
476,  am. 

Supra,  art.  188  ;  infra,  arts. 
689,  968,  1031. 

548.  A  party  may,  on  giving 
notice  to  the  opposite  party,  re- 
nounce either  a  part  only  or  the 


whole  of  any  judgment  render- 
ed in  his  favor,  and  have  such 
renunciation  recorded  by  the 
prothonotary ;  and,  in  the  lat- 
ter case,  the  cause  is  placed  in 
the  same  state  as  it  was  in  be- 
fore the  judgment.—  O.  C.  art. 
477,  93,  am. 

CHAPTER  XXV 

Costs 

549.  The  losing  party  must 
pay  all  costs,  unless  for  special 
reasons  the  court  reduces  or 
compensates  them,  or  orders 
otherwise.— O.  C.  478,  am. 

Supra*  arts,  89,  92,  337,  488, 
530;  infra,  arts.  573,  787,  798, 
1021,  1113,  1128,  1174,  1184,  1280, 
1281. 

550.  In  actions  of  damages 
for  personal  wrongs,  if  the 
damages  awarded  do  not  ex- 
ceed eight  dollars,  no  greater 
sum  can  be  allowed  for  costs 
than  the  amount  of  such  dam- 
ages.— O.  C.  478,  am. 

551.  In  suits  for  alimentary 
allowances,  no  more  costs  can 
be  allowed  to  the  plaintiff  than 
in  an  action  for  the  monthly 
allowance  granted. — New. 

552.  Tutors,  curators  and 
other  administrators,  who 
abuse  their  quality  by  carrying 
on  proceedings  which  are  clear- 
ly unfounded,  may  be  con- 
demned personally  to  costs 
without  being  entitled  to  reim- 
bursement.—New.  1  Pigeau 
418  ;  C.  P.  C.  F.  132  ;  C.  P.  G.  119 ; 
Cal.  1031. 

553.  Every  condemnation  to 
costs  involves,  by  the  operation 
of  law,  distraction  in  favor  of 
the  attorney  of  the  party  to 
whom  they  are  awarded. — fcew. 

554.  Costs  are  taxed  after 
one  day's  notice  to  the  opposite 
party  by  the  prothonotary  upon 
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production  of  a  bill  thereof,  ac- 
cording to  the  tariffs  in  force. 

For  the  purposes  of  taxation, 
the  class  of  the  action  is  de- 
termined by  the  amount  or  the 
nature  of  the  judgment,  unless 
the  court  has  otherwise  ordered. 

The  prothonotary  may,  for 
such  purposes,  receive  affidav- 
its, and,  when  necessary,  sum- 
mon and  hear  witnesses. 

The  taxation  may,  within  six 
months11,  be  submitted  to  a 
judge  for  revision,  after  the 
opposite  party  has  .  received 
such  notice  as  the  judge  deems 
sufficient. 

Neither  the  application  for 
revision,  however,  nor  the  de- 
lay allowed  for  such  revision, 
can  suspend  the  execution  of 
t'»e  judgment,  saving  the  deb- 
tor's recourse  in  the  event  of 
the  amount  being  levied  or  paid 
before  such  revision. — O.  C.  479, 
am. 

Infra,  arts.  595, 676. 

555.  Any  Darty,  whose,  at- 
torney has  a  judgment  of  dis- 
traction for  his  costs,  may 
execute  such  judgment  in  his 
own  name,  with  the  consent  of 
his  attorneys,  provided  no  pre- 
judice is  caused  to  any  rights 
which  the  debtor  is  entitled  to 
set  up  against  such  attorney. 

The  consent  of  the  attorney 
must  appear  on  the  flat  for  the 
issue  of  the  writ  of  execution. 

556.  Costs  bear  interest  from 
the  date  of  the  judgment  grant- 
ing them.— O.  C.  478a,  R.  S. 
5904. 

557.  Whenever  witnesses 
are  summoned  from  beyond  the 
jurisdiction;  their  expenses  can- 
not be  taxed  against  the  op- 
posite party  for  more  than  it 
would  have  cost  to  examine 
them  by  means  of  a  commission, 
unless  the  judge  otherwise 
orders*-0.  C.  480. 


558.  In  the  cases  of  articles 
137  and  299,  no  greater  costs  of 
service  can  be  allowed  than  if 
such  service  had  been  made  by 
a  bailiff  residing  in  the  county. 
-O.  C.  481. 

CHAPTER  XXVI 

Voluntary      Execution      of 
Judgments 

I.   Putting     in      Security 
559. 

II.  Accounting  566. 

III.  Surrender  579. 

IV.  Tender     and     Payment 

into  Court  583. 

section  i 
Putting  in  Security 

559.  Every  judgment  order- 
ing security  to  be  given  must 
fix  the  time  within  which 
sureties  shall  be  offered. 

The  security-bond  is  entered 
into  at  the  office  of  the  court. — 
O.  C.  514,  am.  ;  515. 

Civil  Code,  art.  1962  et  s. 

560.  Sureties  are  offered 
after  notice  served  upon  the  op- 
posite party.— O.  C.  515,  am. 

Supra,  art.  182  ;  infra,  art. 
915. 

561.  Except  in  cases  where 
the  law  requires  only  personal 
justification,  a  surety  may,  if 
he  is  objected  to,  be  required  to 
give  in  a  declaration  of  his  real 
property,  together  with  his 
titles  thereto. 

Sureties  may  in  all  cases  be 
required  to  justify  their  suffi- 
ciency on  oath.— O.  C.  516,  am. 

Infra,  arts.  833,  s.  3  ;  1215, 
1249  ;  Civil  Code  art.  1939. 

562.  A  surety  may  be  ob- 
jected to  : 

1.  If  he  has  not  the  qualifica- 
tions required  according  to  the 
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title  Of  Suretyship  in  the  Civil 
Code ; 

2.  If   he   is   not   sufficient.— 
O.  C.  517. 
.  Civil  Code  1938  et  s. ;  1962  et  s. 

563.  The  sufficiency  of  a 
surety  is  decided  upon  the 
documents  and  affidavits  pro- 
duced, without  proof  being 
ordered.— O.  C.  518. 

564.  If  the  surety  is  accept- 
ed, the  bond  is  drawn  up  and 
entered  into  in  conformity  with 
the  judgment,  and  remains  in 
the  office  of  the  court  an  part  of 
the  record  in  the  case.— O.  C. 
519. 

565.  The  acceptance  of 
sureties  is  decided  upon  sum- 
marily, without  any  petition  or 
writings,  and  the  bond  is 
entered  into  notwithstanding 
oppositions  or  appeals,  and 
without  prejudice  thereto. — 
O.  C.  520. 

SECTION   II 

Accounting 

566.  Every  judgment  order- 
ing an  account  must  fix  a  delay 
for  rendering  it.— O.  C.  521. 

Infra,  art.  594,  s.  6. 

567.  The  account  must  be 
rendered  nominately  to  the 
party  entitled  to  it ;  it  must  be 
sworn  to  and  be  filed  in  the 
office  of  the  court  within  the 
delay  fixed,  together  with  the 
vouchers  in  support  of  it. 

The  judge  may,  however,  up- 
on motion,  extend  the  delay  for 
rendering  the  account— O.  C. 
522,  am. 

568.  The  account  must  con- 
tain, under  separate  heads, 
the  receipts  ana  expenditure, 
and  close  with  a  recapitulation 
of  such  receipts  and  expendi- 
ture, establishing  the  balance  ; 


whatever  remains  to  be  recov- 
ered is  reserved  for  a  separate 
head.— O.  C.  523,  am. 

569.  Under  the  head  of  re- 
ceipts must  be  placed  all  sums 
which  the  accounting  party  has 
received,  and  all  those  that  he 
ought  to  have  received  during 
his  management.— O.  C.  524. 

570.  The  accounting  party 
cannot  place  under  the  head  of 
expenditure  t'  e  costs  of  the 
judgment  ordering  him'  to  ac- 
count, unless  he  is  authorized 
to  do  so  by  the  court ;  but  he 
may  charge  under  that  head 
his  travelling  expenses,  the  at- 
tendances of  the  attorney  who 
made  up  the  account,  the  cost 
of  preparing,  presenting  and 
verifying  it,  and  of  whatever 
copies  thereof  are  required. — 
O.  C.  525,  am. 

Civil  Code  art.  310. 

57 1.  If  the  account  shows  an 
excess  of  receipts  over  expendi- 
ture, the  party  to  whom  it  is 
rendered  mav  provisionally  de- 
mand execution  for  the  balance, 
saving  his  right  to  contest  the 
remainder  of  the  account.— O.  C. 
526. 

572.  The  party  accounted  to 
is  bound  to  take  communication 
of  the  account  and  vouchers  at 
the  office  of  the  court,  and  to 
file  his  contestations  of  the  ac- 
count, if  he  contests  it,  within 
a  delay  of  fifteen  days,  which 
may  be  extended  by  the  judge 
upon  application.  —  O.  C,  527, 
am. 

Civil  Code,  art.  312. 

573.  Parties  accounted  to, 
whose  interests  are  the  same, 
must  name  the  sain e attorney ;  if 
they  do  not  agree  in  their  choice, 
the  attorney  first  in  the  case 
remains  attorney  of  record,  sav- 
ing the  right  of  the  other  par- 
ties accounted  to,  to  employ  at- 
torneys of  their  own,  up<^n  pay- 
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ment   of  all  costs  occasioned 
thereby.— O.C.  528,  am. 

574.  The  accounting  party 
has  a  delay  of  six  days  after  the 
filing  of  the  contestation  to  file 
his  answers  in  support  of  his 
account,  and  the  other  party 
has  a  similar  delay  to  file  his  re- 
plications.— 0.  C.  529,  am. 

575.  In  default  of  filing  the 
contestations,  answers  or  repli- 
cations within  the  delay  fixed, 
the  party  so  in  default  is  held 
to  admit  whatever  is  contained 
in  the  document  he  fails  to  con- 
test.— O.  C,  art.  530. 

576.  After  the  issues  are  com- 
pleted the  parties  proceed  to 
trial  in  the  ordinary  manner; 
but  the  court  may,  at  any  time 
before  judgment,  refer  the  case 
to  arbitrators,  or  to  a  practi- 
tioner or  accountant,  according 
to  its  nature.— O.  C.  531,  am. 

Supra,  arts.  410,  411. 

577.  The  judgment  upon  the 
account  must  contain  a  comput- 
ation of  the  receipts  and  ex- 
penditure, and  establish  the 
balance  if  there  is  any. — O.  C. 
532,  am. 

Infra,  arts.  833,836. 

578.  If  the  defendant  fails  to 
render  an  account,  the  plaintiff 
may  proceed  to  have  one  made 
out  in  the  manner  mentioned 
in  Article  568.—  C.  C.  P.  533. 

SECTION  III 

Surrender 

579.  The  voluntary  execution 
of  any  judgment  ordering  the 
restitution  and  delivery  of  any 
movable  or  immovable  is  effect- 
ed, unless  the  iudgment  other- 
wise provides,  oy  delivering  the 
movable  object  or  surrendering 
the  possession  of  the  immov- 
able, in  such  a  manner  that  the 
party  entitled  thereto  may  take 


Eossession  of  it ;  and  this  must 
e  done  in  conformity  with  the 
judgment  and  the  provisions 
contained  in  the  title  Of  Obliga- 
tions in  the  Civil  Gode.—O.  C. 
534. 

Infra,  arts.  610,  611:  Civil 
Code,  1150  et.  s.  1164, 1165, 1200, 
1402,  1499. 

580.  The  voluntary  execution 
of  a  judgment  ordering  the  sur- 
render of  an  hypothecated  im- 
movable is  effected  by  means  of 
a  declaration  of  the  defendant, 
in  the  office  of  the  court,  to  the 
effect  that  he  makes  such  sur- 
render in  compliance  with  the 
judgment,  and  by  his  relin- 
quishing his  possession.— O.  C. 
535. 

Civil  Code,  arts.  2075,  2077, 
2079. 

581.  When  an  immovable  is 
thus  surrendered,  the  judge, 
upon  application  by  the  plain- 
tiff, or  by  any  other  creditor  if 
the  plaintiff  fails  to  so  apply,  ap- 

Soints  a  curator  to  the  surren- 
er,  against  whom  all  ulterior 
proceedings  are  directed.— O.  C. 
536,  am. 
Civil  Code,  arts.  347,  §5 ;  348. 

582.  The  curator  has  a  right 
to  collect  the  rents,  issues  and 
profits  due  and  accrued  from 
the  time  of  the  surrender,  and 
may  even  grant  leases  if  the 
sale  is  prevented  during  any 
considerable  time. 

The  rents,  issues  and  profits 
of  the  immovable  surrendered 
are  treated  as  realty,  and  are 
distributed  in  the  same  manner 
as  the  price. — O.  C.  537. 

Civil  Code,  art.  2076. 

section  rv. 

Tender  and  Payment  into 
Court 

588.  A  tender  or  a  putting  in 
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default  to  accept  must  describe 
the  object  offered  ;  and,  if  it  be 
of  money,  it  must  contain  an 
enumeration  and  description 
thereof.— O.  C.  538. 

Civil  Code,  art.  1162,  et.  s. 

584.  Tender  may  be  made  by 
an  authentic  document,  or  in 
any  other  manner  which  admits 
of  its  being  legally  proved. 

Tender  may  be  made  in  a  suit 
by  demanding  record  thereof, 
and  must  be  accompanied  with 
payment  into  court.— O.  C.  539. 

Supra,  art.  170;  Civil  Code, 
1168,  1233. 

585.  Tender  may  be  made  at 
the  domicile  elected  in  a  con- 
tract.—O.  C.  540. 

Civil  Code,  art.  85. 

586.  The  authentic  document 
recording  the  tender,  if  there  is 
one,  must  state  the  answer 
made  by  the  creditor  or  by  the 
person  representing  him,  the 
fact  of  his  being  called  upon  to 
sign  such  answer,  and  of  his 
having  signed,  or  of  his  having 
refused  or  declared  himself  un- 
able to  sign.— O.  C.  541,  am. 

Civil  Code,  art.  1209. 

587.  A  debtor  who  has  made 
a  tender  and  is  afterwards  sued 
may  renew  it  in  his  defence  and 
pay  the  amount  into  court. 

However,  if  the  debtor  has 
regularly  deposited  the  sum  in 
the  general  deposit  office  of  the 
Province,  the  production  of  the 
receipt  for  such  deposit  avails 
in  lieu  of  the  renewal  of  the 
tender  in  the  defence.— O.  C. 
542,  am.;  R.  S.  5912. 

Civil  Code,  arts.  1162, 1823. 

588.  Moneys  paid  into  court 
cannot,  without  the  authoriza- 
tion of  the  court,  be  withdrawn 
by  the  party  who  paid  them  in. 

Unless  the  tender  is  condi- 
tional, the  party  to  whom  it  is 
made  is  entitled  to  receive  the 
moneys  paid  in,  without  preju- 


dicing his  claim  to  the  remain- 
der.— O.  C.  543. 
Civil  Code,  arts.  1166,  1167. 

589.  The  expense  of  the  ten- 
der is  borne  by  the  debtor ;  but, 
if  it  is  declared  sufficient,  the 
costs  attending  the  payment 
into  court  are  borne  by  the 
creditor.— O.  C.  544. 

Civil  Code,  art.  1143. 

CHAPTER  XXVII 

Examination     of     Debtors 
After  Judgment. 

590.  Upon  the  return  of  a 
writ  of  execution  accompanied 
with  a  certificate  of  nulla  bona, 
or  a  certificate  that  it  has  been 
satisfied  in  part  only,  the  credi- 
tor at  whose  instance  the  exe- 
cution issued  may  summon  any 
of  the  following  persons  to  ap- 
pear before  the  judge  or  the 
prothonotary,  to  answer  such 
questions  as  may  be  put  to 
them  concerning  the  debtor's 
property  and  assets : 

1.  The  debtor : 

2.  When  the  debtor  is  a  cor- 
poration, the  president,  mana- 
ger, treasurer  or  secretary  of 
such  corporation : 

3.  When  the  debtor  is  a  for- 
eign firm  or  corporation  doing 
business  in  this  Province,  the 
agent  of  such  firm  or  corpora- 
tion. New.  R.  P.  O.  926,  928 ; 
Eng.  B.  610  ;  CaL  714 :  N.  Y.  C. 
1871,  1878. 

591.  The  judge  may,  at  the 
instance  of  the  creditor,  order 
the  production  of  any  books  or 
documents  relating  to  the  mat- 
ters mentioned  in  the  preceding 
Article,  as  well  as  the  examina- 
tion before  the  judge  or  the 
prothonotary,  of  any  persons 
whom  he  considers  capable  of 
giving  information  about  such 
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matters.—  New.    Eng.    R.   610, 
611  ;RP.O.  927. 

592.  The  rules  governing  the 
summoning,  examination  and 
punishment  of  witnesses,  and 
the  taking  of  evidence,  also  ap- 
ply, in  so  far  as  may  be,  to  the 
cases  mentioned  in  the  two  pre- 
ceding Articles. 

If  any  dispute  arises  during 
the  examination  before  the 
prothonotary,  the  parties  are 
sent  before  the  judge  to  have  it 
decided.—  New. 

593.  The  costs  of  such  ex- 
amination form  part  of  the 
costs  of  the  execution,  unless 
the  judge  orders  otherwise. — 
New.  Eng.  R.  612. 

CHAPTER   XXVIII. 

Provisional  Execution 

594.  Provisional  execution 
may  be  ordered,  upon  applica- 
tion of  the  party,  notwithstand- 
ing any  review  or  appeal,  and 
with  or  without  security  being 
required,  in  any  of  the  follow- 
ing matters : 

1  Actions  based  upon  authen- 
tic acts  or  private  writings  ; 

2.  Possessory  actions ; 

3.  Affixing  and  removing 
seals,  or  making  inventories ; 

4.  Urgent  repairs ; 

5.  Ejectment,  when  there  is 
no  lease,  or  the  lease  has  ex- 
pired or  has  been  cancelled  or 
annulled  ; 

6.  Appointments  of  tutors, 
curators  or  other  administra- 
tors, and  rendering  accounts ; 

7.  Alimentary  pensions  or 
allowances ; 

8.  Judgments  of  sequestra- 
tion.— New.  Ord.  1667,  Tit.  17, 
Arts.  13,  15  ;  C.  P.  C.  F.  135  ss.; 
C.  P.  G.  315,  316.     O.  C.  885. 

Supra  565,  infra  1199,  1214. 

595.  Provisional    execution 


cannot  be  ordered  for  costs, 
even  when  they  are  awarded  in 
lieu  of  damages.— New.  C.  P. 
C.  F.  137. 

596.  If  the  court  omits  to 
order  provisional  execution,  it 
cannot  thereafter  be  allowed 
except  upon  review  or  appeal. 
—New.  C.  P.  C.  F.  136. 

597.  The  court  before  which 
the  appeal  is  brought,  when- 
ever the  application  is  made 
during  term,  or  two  judges  of 
the  Court  of  Queen's  Bench  or 
of  the  Superior  Court,  according 
as  the  appeal  has  been  taken  to 
the  Court  of  Queen's  Bench  or 
the  Court  of  Review,  whenever 
the  application-  is  made  out  of 
term,  is  empowered  : 

1.  To  allow  provisional  exe- 
cution, when  it  has  not  been 
allowed  in  any  case  wherein  it 
lies ; 

2.  To  refuse  provisional  exe- 
cution, when  it  has  been 
allowed  in  any  case  wherein  it 
does  not  lie  by  law ;  and,  ac- 
cording to  circumstances,  to 
refuse  or  stay  such  execution 
in  other  cases ; 

3.  To  order  that  security  be 
given  by  any  party  who  was 
exempted  from  doing  so  by  the 
court  of  original  jurisdiction  at 
the  time  when  the  judgment 
was  rendered  allowing  provis- 
ional execution.  New.  C.  P.  C. 
F.  458,  459 ;  C.  P.  G.  317,  318. 

CHAPTER  XXIX. 

Exemptions  from  Seizure 

598.  The  debtor  may  select 
and  withdraw  from  seizure  : 

1.  The  bed,  bedding  and  bed- 
steads in  use  by  him  and  his 
family  ; 

2.  The  ordinary  and  necess- 
ary wearing  apparel  of  himself 
and  his  family ; 
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3.  Two  stoves  and  their  pipes, 
one  pot-hook  and  its  access- 
ories, one  pair  of  andirons,  one 
pair  of  tongs  and  one  shovel ; 

4.  All  the  cooking  utensils, 
knives,  forks,  spoons  and  crock- 
ery in  use  by  the  family,  two 
tables;  two  cupboards  or  dress- 
ers, one  lamp,  one  mirror,  one 
washing-stand  with  its  toilet 
accessories,  two  trunks  or  val- 
ises, the  carpets  or  matting 
covering  the  floors,  one  clock, 
one  sofa  and  twelve  chairs  :  pro- 
vided that  the  total  value  of 
such  effects  does  not  exceed  the 
sum  of  fifty  dollars  ; 

5.  All  spinning  wheels  and 
weaving  looms  intended  for 
domestic  use,  one  axe,  one  saw, 
one  gun,  six  traps,  such  fishing 
nets,  lines  and  seines  as  are  in 
common  use,  one  tub,  one  wash- 
ing machine,  one  wringer,  one 
sewing  machine,  two  pails, 
three  flat-irons,  one  blacking 
brush,  one  scrubbing  brush, 
one  broom  ; 

6.  Fifty  volumes  of  books, 
and  all  drawings  and  paintings 
executed  by  the  debtor  or  the 
members  of  his  family,  for  their 
use ; 

7.  Fuel  and  food  sufficient  for 
the  debtor  and  his  family  for 
three  months ; 

8.  One  span  of  plough -horses 
or  a  yoke  of  oxen,  one  horse, 
one  summer  vehicle  atid  one 
winter  vehicle,  and  the  harness 
used  by  a  carter  or  driver  for 
earning  his  livelihood,  one  cow, 
two  pigs,  four  sheep,  the  wool 
from  such  sheep,  the  cloth 
manufactured  from  such  wool, 
and  the  hay  and  other  fodder 
intended  for  feeding  the  said 
animals ;  and,  moreover,  the 
following  agricultural  tools  and 
implements :  one  plough,  one 
harrow,  one  working  sleigh,  one 
tumbril,  one  hay-cart  with  its 


wheels,  and  all  harness  neces- 
sary and  intended  for  farming 
purposes ; 

9.  Books  relating  to  the  pro- 
fession, art  or  trade  of  the 
debtor,  to  the  value  of  two 
hundred  dollars  ; 

10.  Tools  and  implements  and 
other  chattels  ordinarily  used 
in  his  profession,  art  or  trade  to 
the  value  of  two  hundred  dol- 
lars ; 

11.  Bees  to  the  extent  of  fif- 
teen hives ; 

12.  The  things  mentioned  in 
1743  to  1748  of  the  Revised 
Statutes  and  their  amendments. 

Nevertheless,  the  tnings  and 
effects  mentioned  in  Paragraphs 
4,  5,  6,  7,  8,  9  and  10  are  not 
exempt  from  seizure  and  sale 
when  the  suit  is  to  recover  the 
amount  of  their  purchase,  or 
when  they  have  been  given  in 

gawn.— O.   C.  556,   am.;  R.    S. 
m ;  52  Vic.  c.  50,  s.  3  ;  53  Vic, 
c.  58,  8. 1. 

Infra,  arts.  645, 861,  870  ;  Civil 
Code,  art.  1980. 

599  The  following  are  ex- 
empt from  seizure : 

1.  Consecrated  vessels  and 
things  used  for  religious  wor- 
ship ; 

2.  Family  portraits  ; 

3.  Immovables  declared  by  a 
donor  or  testator,  or  by  law,  to 
be  exempt  from  seizure,  and 
sums  of  money  or  objects  given 
or  bequeathed  upon  the  condi- 
tion of  their  being  exempt  from 
seizure ; 

4.  Alimentary  allowances 
granted  by  a  court,  and  sums 
of  money  or  pensions  given  as 
alimony,  even  though  the  donor 
or  testator  has  not  expressly 
declared  them  to  be  exempt 
from  seizure.  This  may,  how- 
ever, be  seized  for  alimentary 
debts ; 

5.  All  vessels,  boats,  and  other 
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fishing  craft,  tackle,  nets, 
seines,  lines  or  other  fishing 
apparatus,  and  provisions  be- 
longing to  any  fisherman,  and 
necessary  for  his  subsistence 
and  that  of  his  family  or  for  his 
fishing  operations.  Such  effects 
mav,  however,  be  seized  and 
sold  for  their  purchase  price, 
but  not  between  the  first  day  of 
May  and  the  first  day  of  No- 
vember ; 

6.  Pay  and  pensions  of  per- 
sons belonging  to  the  Army  or 
to  the  Navy ; 

7.  Contingent  emoluments  and 
fees  due  to  ecclesiastics  and 
ministers  of  worship  by  reason 
of  their  current  services  and  the 
income  of  their  clerical  endow- 
ment; 

8.  The  salary  of  professors,  tu- 
tors and  school-teachers ; 

9.  Salaries  of  public  officers; 
with  the  exception  of  those  Of 
public  officers  and  employees  of 
the  Province,  whether  perman- 
ent or  not,  which  are  seizable 
for: 

(a)  One-fifth  of  every  monthly 
salary  not  exceeding  one  thous- 
and dollars  per  annum ; 

(b)  One-fourth  of  every  month- 
ly salary  exceeding  one  thous- 
and dollars  per  annum ;  and, 

(c)  One-third  of  every  month- 
ly salary  exceeding  two  thous- 
and dollars  per  annum ; 

10.  Salaries  of  city  or  town 
clerks  in  incorporated  cities  or 
towns,  except  as  to  the  propor- 
tions mentioned  in  paragraph  9  • 

11.  All  other  salaries  ana 
wages,  at  whatever  time  and  in 
whatever  manner  payable,  for, 

(a)  Four-fifths,  when  they  do 
not  exceed  three  dollars  per 
day: 

'  (b)  Three-quarters,  when  they 
exceed  three  dollars  but  do  not 
exceed  six  dollars  per  day ;  and, 


(c)  Two-thirds  when  they  ex- 
ceed six  dollars  per  day. 

12.  Books  of  account,  titles  of 
debt  and  other  papers  in  the 
possession  of  the  debtor,  except  • 
as  mentioned  in  Article  641. — 
NeWy  in  part.  O.  C.  558,  am., 
556,  8.  5,  in  part ;  R.  S.  5918 ; 
52  Vic,  ch.  50,  s.  4;  54  Vic, 
o.  12,  s.  2;  O.  C.  628  am.; 
R.  S.  5931 ;  54  Vic,  c  12,  s.  3 ; 
O.  C.  632,  557. 

13.  All  pensions  granted  by 
financial  or  other  institutions 
to  their  employees,  by  means  of 
retiring  funds  or  pension  funds 
established  among  the  said  em- 
ployees, as  well  as  the  instal- 
ments paid,  or  to  be  paid,  to 
form  such  pension  funds  and  to 
give  a  right  to  the  benefits  aris- 
ing therefrom.  62  Vic,  c.  53. 

Civil  Code,  arts.  1190,  §3,  1911, 
1980, 

Infra,  arts.  645,  697,  722,  861, 
870. 

CHAPTER  XXX       . 

Compulsory    Execution    of 
Judgments 

I.  General  Provisions  600. 

II.  Execution  in  Real   Ac- 
tions 610. 

III.  Execution   in  Personal 
Actions  612. 

§  1.  General  provisions"  612. 
§  2.  Execution  upon  movable 
property. 

(1)  Seizure  of  movable  prop- 

erty 617. 

(2)  Oppositions  to  seizure  of 

movable  property  644. 

(3)  Sale  of  movable  property 

655. 

(4)  Return  of  the  writ,    pay- 

ment and  distribution  of 
the  moneys  levied  670, 
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§3.  Seizure    by  garnishment 

677. 
§4.  Execution    upon   immov- 

ables. 

(1)  Opposition  to  annul  722. 

(2)  Oppositions  to  withdraw 

723. 

(3)  Oppositions  to  secure 
cnarges   724. 

(4)  Oppositions  to  charges  up- 

on immovables  under  seiz- 
ure 726. 

(5)  General  provisions  as   to 

Bidding  and  Sale  735. 

Resale  for  false  Bidding  761. 

Return  of  Executions  768. 

Effects  of  Sheriff's  Sales  778. 

Vacating  Sheriff's  Sales  784. 

Oppositions  for  Payment 
789. 

Payment  of  the  Moneys  with- 
out Collocation  793. 

Collocation  and  Distribution 
of  Moneys  794. 

Sub-collocation  824. 

Payment  of  Monies  Levied 
828. 

IV.  Arrest  in  Civil  Matters 
and  Coercive  Imprison- 
ment 832. 

section  i 

General  Provisions 

600.  The  judgments  of  a  court 
can  be  put  into  execution  only 
by  means  of  a  writ  issuing  in 
the  name  of  the  Sovereign.— 
C.  C.  P.  545,  in  part,  am.;  R.  S. 
5913. 

Infra,  art.  1247. 

601.  Except  where  it  is  other- 
wise provided,  the  writ  is  ad- 
dressed to  the  sheriff  or  a  bailiff 
of  the  district  in  which  it  issues, 
who  may  execute  it  in  such  dis- 
trict or  in  any  other  district,  or 
to  the  sheriff  or  bailiff  of  the  dis- 
trict in  which  it  is  to  be  exe- 
cuted. 


If  the  writ  is  addressed  to  the 
sheriff,  he  may  have  it  executed 
by  his  officers.— C.  C.  P.  545,  in 
part,  am.;  R.  S.  5913. 

602.  It  must  mention  the 
date  of  the  judgment  to  be  exe- 
cuted, be  attested  and  signed  by 
the  prothonotary,  and  be  issued 
bv  him  upon  the  written  requisi- 
tion of  the  party  prosecuting  the 
execution.— O.  C.  545,  am.;  R.  S. 
5013. 

603.  It  remains  in  force  while 
u  nsatisfled.— New. 

604.  Whenever  a  writ  of  exe- 
cution is  lost  or  destroyed,  the 
creditor  may,  with  the  leave  of 
the  judge,  obtain  a  new  one. 

If,  however,  it  appears  by  the 
return  of  the  officer  charged 
with.the  writ  so  lost  or  destroy- 
ed, that  property  was  seized 
thereunder  but  not  sold,  the 
creditor  may,  in  like  manner, 
obtain  a  writ  of  Venditioni  Ex- 
ponas commanding  the  com- 
petent officer  to  proceed  to  the 
sale  of  the  property  seized.— 
New.    0.  C.  579,  am. 

605.  In  the  event  of  the  death 
of  the  debtor,  or  of  his  change 
of  status,  the  execution  com- 
menced upon  his  property  is 
continued  against  him,  his 
heirs,  representatives,  or  as- 
signs, as  the  case  may  be,  with- 
out suspension  or  continuance 
of  suit  being  thereby  rendered 
necessary. 

If  execution  has  not  been  so 
commenced,  judgments  cannot, 
on  pain  of  nullity,  be  executed 
against  the  debtor,  his  heirs, 
representatives,  or  assigns,  un- 
til the  expiry  of  eight  days  after 
they  have  been  served  upon 
such  parties  personally  or  at 
their  domicile  or  ordinary  resi- 
dence.— New.  O.  C.  546  ;  C.  P.  G. 
399,  400  ;  Bellot  153  ss. 

Supra,  art.  135. 

Civil  Code,  art.  735,  et.  s. 
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600.  The  provisions  of  article 
135,  governing  execution  upon 

Sroperty  left  by  a  deceased 
ebtor,  do  not  apply  to  execu- 
tion upon  the  private  property 
of  the  heirs,  representatives  or 
assigns  of  the  debtor. — New. 
C.  P.  G.  402 ;  Bellot,  p.  155. 

007.  If  the  judgment  does 
not  order  a  thing  that  is  purely 

Eersonal  to  the  plaintiff,  it  may 
e  executed  in  his  name  even 
after  his  death  ;  but  if  any  con- 
testation arises  upon  the  execu- 
tion, the  representatives  of  the 
deceased  party  must  intervene 
in  the  contestation.—  O.  C.  547. 
Civil  Code,  art.  1030. 

008.  When  the  judgment  or- 
ders the  performance  of  any 
physical  act,  the  officer  charged 
with  its  execution  may  use  the 
force  necessary  for  that  pur- 
pose ;  observing,  however,  at 
the  same  time,  all  necessary 
formalities. — O.  C.  548. 

Civil  Code,  1065, 1066. 

OOO.  The  previous  execution 
of  a  writ  renders  a  demand  of 
payment  unnecessary  under  any 
subsequent  execution  in  the 
same  suit.— O.  C.  548a,  am.; 
R.  S.  5914. 

SECTION  II 

Execution  in  Real  Actions 

OlO.  When  a  party  con- 
demned to  surrender  or  restore 
an  immovable  refuses  to  do  so 
within  the  delay  prescribed,  the 
plaintiff  may  obtain  a  writ  of 

Eossession  to  eject  him  and  to 
e  placed  in  possession. — O.  C. 
549. 

Supra,  art.  579 ;  infra,  art. 
1023, 1066. 

Oil.  The  officer  intrusted 
with  the  execution  of  such  writ 
must  be  accompanied  by  one 
witness,  and  must  draw  up  a 


minute   of    his   proceedings. -*- 
O.  C.  550,  am. 
Supra,  art.  608. 

SECTION  III 

Execution  in  Personal  Actions 

§1.— GENERAL  PROVISIONS 

012.  Judgments  for  the  pay- 
ment of  a  sum  of  money  cannot 
be  executed  before  the  expiry  of 
fifteen  days  from  their  date. 

Nevertheless,  upon  an  applica- 
tion of  the  creditor  accompanied 
with  an  affidavit  establishing 
circumstances  under  which  sim- 
ple attachment  might  issue  be- 
fore judgment,  the  judge  may 
allow  execution  to  issue  before 
the  expiry  of  fifteen  days,  but 
the  sale  cannot  take  place  any 
sooner  than  if  the  writ  of  execu- 
tion had  issued  after  the  ordin- 
ary delay.— O.  C.  551,  am. 

Supra*  art.  92;  infra,  arts. 
689,  931, 1160. 

013.  A  creditor  may  seize  in 
execution  the  movable  or  the  im- 
movable property  of  his  debtor, 
in  such  debtor's  possession,  as 
well  as  any  corporeal  movables 
in  the  possession  of  the  creditor 
or  of  third  parties  who  consent 
thereto.— O.  C.  553,  am.;  R.  S. 
5915. 

Infra,  arts.  641,  677. 

014.  A  creditor  may  exercise 
at  the  same  time  the  different 
means  of  execution  allowed  him 
by  law. 

He  may  cause  the  movable 
and  immovable  property  to  be 
seized  under  the  same  writ,  but 
he  cannot  proceed  to  the  sale  of 
the  immovables  until  after  the 
movable  property  has  been  dis- 
cussed, saving  the  special  pro- 
visions concerning  building  so- 
cieties, cases  of  pledge,  and  the 
case  mentioned  in  article  1032, 
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judgments  rendered  for  the  re- 
covery of  rents  constituted  un- 
der the  Seignorial  Act  of  1854, 
and  judgments  declaring  hy- 
pothecs. Nevertheless,  a  sub- 
sequent writ  may  be  noted  as  an 
opposition  for  payment  without 
again  discussing  the  movable 
property.—  New,  in  part ;  O.  C. 
554,0771. 

015.  When  the  creditor  has 
received  part  of  his  judgment 
claim,  he  must  make  mention  of 
it  on  the  back  of  the  writ  of 
execution.— O.  C.  555,  §  3 ;  R.  S. 
5016. 

010.  When  the  property  to 
be  seized  is  at  a  distance  of 
more  than  nine  miles  from  the 
place  where  the  writ  issues,  or 
from  the  office  or  from  the 
domicile  of  the  officer  to  whom 
the  writ  is  addressed,  such  offi- 
cer is,  upon  the  written  demand 
of  the  creditor  or  his  attorney, 
obliged  to  employ  a  bailiff  des- 
ignated by  the  creditor,  and  re- 
siding in  the  locality  in  which 
the  movable  or  immovable  prop- 
erty is  situate,  to  make  the  seiz- 
ure, publications  and  adjudica- 
tion. 

The  seizing  creditor  may  like- 
wise, to  save  costs,  undertake 
the  transmission  of  the  docu- 
ments relating  to  the  execution, 
and  the  bail i  ft  must  hand  them 
over  to  him.— O.  C.  555,  34,  835, 
am.;  R.  S,  5916. 

§2— EXECUTION  UPON  MOVABLE 
PROPERTY. 

I.— Seizure  of  Movable  Property 

617.  In  the  seizure  of  mov- 
able property  in  execution,  the 
writ  is  addressed  to  the  sheriff 
or  a  bailiff  of  the  district  in 
which  the  writ  issues,  who  may 
execute  it  in  such  district  of  in 
any   other  district,  or   is   ad- 


dressed to  the  sheriff  or  a  bailiff 
of  the  district  where  the  debt- 
or's movable  property  is  situ- 
ated, or  in  which  the  debtor  has 
his  domicile,  ordering  him  to 
levy  the  amount  of  the  debt,  the 
interest,  and  the  costs  both  of 
the  suit  and  of  the  execution. — 
O.  C.  555,  ss.  1, 2,  am.;  R.  S.  5916. 

018.  The  seizure  cannot  be 
made  before  seven  o'clock  in  the 
morning,  or  after  seven  in  the 
evening,  without  the  leave  of 
the  judge  or  of  the  prothono- 
tary,  except  in  cases  of  fraudu- 
lent removal. 

It  may,  if  necessary,  be  con- 
tinued on  the  following  days, 
upon  affixing  seals  or  placing 
guards.— O.  C.  574,  am. 

619.  Seizures  cannot  be  made 
on  Sundays  or  holidays  without 
the  leave  of  the  judge  or  of  the 
prothonotary,  except  in  cases  of 
fraudulent  removal,  or  where 
the  property  is  found  upon  the 
highway.— O.  C.  575,  am* 

620.  If  the  debtor  is  absent, 
or  if  there  is  no  person  to  open 
the  doors  of  the  house,  cup- 
boards, trunks,  or  other 'closed 
places,  or  in  the  case  of  refusal 
to  open  them,  the  seizing  officer 
must  draw  up  a  minute  of  the 
fact ;  and  thereupon  the  judge, 
or  in  his  absence  the  prothon- 
tary,  may  order  the  opening  to 
be  effected  by  all  necessary 
means  in  the  presence  of  two 
witnesses,  and  with  such  force 
as  may  be  required,  without 
prejudice  to  coercive  imprison- 
ment in  case  of  refusal,  violence 
or  other  physical  impediment. — 
0.  C,  560,  am.;  R.  S.  5021. 

Infra,  art.  834. 

621.  The  officer  making  the 
seizure  is  bound  to  accept  a  sol- 
vent depositary  offered  by  the 
debtor,  and  in  such  case  he  is 
not  answerable  for  the  acts  of 
the  depositary,  if  he  proves  that 
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when  he  accepted  him  such  de- 
positary was  solvent  to  the 
amount  of  the  property  intrust- 
ed to  his  care.— O.  C.  560,  §  7 ; 
R.  S.  5920. 
Civil  Code,  arts.  365, 1823,  et  s. 

622.  The  seizing  officer  can- 
nQt  take,  as  guardians  or  de- 
positaries of  the  things  seized, 
his  relations  or  connections,  to 
the  degree  of  cousins-german, 
or  the  judgment  debtor,  or  his 
wife  or  children,  on  pain  of  be-t 
ing  liable  for  all  costs  and  dam- 
ages. 

All  other  relations,  by  blood 
or  affinity,  of  either  party,  may 
be  appointed.— O.  C.  560,  ss.  H,  9, 
am.;  R.  S.  5920. 

623.  If  the  movable  property 
has  already  been  seized  and  the 
debtor  dispossessed,  any  cred- 
itor making  a  second  seizure  is 
bound  to  name  the  same  guard- 
ian, who  is  bound  to  accept,  and 
can  be  discharged  only  oy  the 
sale  of  the  property  so  seized, 
the  consent  of  all  the  seizing 
parties,  or  the  order  of  a  judge. 
— O.  C.  577,  am, 

624.  The  guardian  or  de- 
positary has  a  right  at  the  time 
of  his  appointment  to  remove 
the  property  under  seizure  in 
order  to  keep  it  in  charge,  and 
to  place  guards,  if  necessary,  in 
the  place  where  it  is.— O.  C.  562, 

§1. 

625.  If  the  person  appointed 
guardian  or  depositary  becomes, 
while  the  seizure  lasts  or  is  sus- 
pended, insufficient  to  be  re- 
sponsible for  the  property  seized, 
the  judge  may  authorize  the  ap- 
pointment of  another  person 
sufficiently  solvent  or  reliable, 
and  may  order  that  the  prop- 
erty seized  be  placed  under  his 
care  or  in  his  possession  by  the 
sheriff  or  a  bailiff,  after  a  veri- 
fication and  inventory  of   the 


whole  has  been  made.  — O.C. 
562,  §  3,  am. 

626.  The  seizing  officer  may 
demand  in  advance  from  the 
party  suing  out  the  writ,  or  his 
attorney,  such  sum  as  may  be 
deemed  sufficient  by  the  judge 
or  the  prothonotary  for  the  safe- 
keeping of  the  effects  seized.— 
O.C.  568,  847,  am. 

627.  As  often  as  the  sum  so 
advanced  is  expended,  he  may 
renew  such  demand  ;  and,  if  the 
amount  fixed  by  the  judge  or 
prothonotary  is  not  paid  within 
the  delay  prescribed,  the  seizure 
is  discharged.—  O.  C.  568,  848, 
am. 

628.  If  the  seizing  officer 
cannot  find  a  responsible  guar- 
dian or  depositary,  he  may,  after 
serving  the  minutes  upon  the 
debtor,  have  the  things  taken 
away  and  removed  to  a  place  of 
safety,  until  he  obtains  such  a 
guardian  or  depositary.— O.  C. 
562,  §  2,  am. 

629.  The  seizure  of  movable 
property  is  recorded  by  minutes 
made  by .  the  sheriff  or  his 
deputy,  or  by  a  bailiff  author- 
ized by  him  to  that  effect,  or 
by  the  bailiff  intrusted  with  the 
writ  of  execution.— O.  C.  559; 
R.  S.  5919. 

630.  The  minutes  must  con- 
tain : 

1.  Mention  of  the  present 
domicile  of  the  creditor ; 

2.  Mention  of  the  writ  of  exe- 
cution, its  date  and  its  purport ; 

3.  A  description  of  the  things 
seized,  their  number,  weight 
and  measure,  according  to  their 
nature  ;  and,  in  addition,  in  the 
case  of  the  seizure  of  a  regis- 
tered vessel,  a  copy  of  the  cer- 
tificate, of  ownership  of  such 
vessel,  or  of  the  principal  con- 
tents thereof; 

4.  The  appointment  of  a  guar- 
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dian,  or  the  name  of  the  deposi- 
tary furnished  by  the  debtor; 

5.  Mention  of  the  day  and 
hour  when  the  seizure  is  made ; 

6.  The  signature  of  the  guar- 
dian or  depositary,  and  ot  the 
witnesses,  in  the  case  of  art- 
icle 620,  or  mention  that  they 
cannot  sign,  and  the  signature 
of  the  seizing  officer. 

The  debtor  must  also,  if  he  is 
present,  be  called  upon  to  sign 
the  minutes  ;  and  entry  must  be 
therein  made  as  to  his  being  so 
called  upon,  and  as  to  his  re- 
fusal or  inability  to  do  so  or  his 
absence. — O.  C.  560,  s.s.  lto6, 
10,  am.;  R.  S.  5020. 

631 .  If  current  money  is 
seized,  mention  of  its  kind  and 
quantity  must  be  made  in  the 
minutes,  and  it  must  be  re- 
turned with  the  other  moneys 
levied.— O.  C.  564 

Infra  670. 

632.  The  minutes  must  be 
made  and  signed  in  triplicates, 
one  of  which  must  be  given  to 
the  guardian  or  depositary,  and 
another  to  the  debtor.— O.  C. 
561,  am. 

633.  If  the  debtor  has  no 
domicile,  residence  or  place  of 
business  in  the  district  in  which 
the  judgment  is  rendered,  the 
triplicate  of  the  minutes  of 
seizure  is  left  for  him  at  the 
office  of  the  court.— O.  C.  570, 
am.;R.  S.  5922. 

634.  If  the  things  seized  are 
of  a  perishable  nature,  or  are 
liable  to  deteriorate,  the  judge 
may  order  them  to  be  sola,  and 
the  proceeds  of  the  sale  to  be 
deposited  in  the  office  of  the 
court.— O.  C.  872,  am. 

635.  Immediate  notice  must 
be  given  to  the  debtor  and  to 
the  guardian  or  depositary,  of 
the  place,  day  and  hour  at 
which  the  movable  property 
will  be  offered  for  sale. 


If  the  debtor  has  no  domicile, 
residence  or  place  of  business 
in  the  district  in  which  the 
judgment  was  rendered,  the 
notice  may  be  addressed  to  him 
and  left  at  the  office  of  the 
court.— O.  C.  571.  am.;  R.  S. 
5023. 

636.  Sales  of  movable  pro- 
perty cannot  be  commenced  be- 
fore ten  o'clock  in  the  morning, 
or  continued  after  five  in  the 
afternoon .  — New . 

637.  The  judge  may,  upon 
the  application  of  any  interested 
party,  allow  the  seizing  officer 
to  remove  the  property  under 
seizure  to  any  other  specified 
place,  so  as  to  sell  it  there,  if  it 
can  so  be  sold  to  greater  advan- 
tage.—O.  C.  363,  am. 

638.  Saving  the  exception 
contained  in  the  following 
article,  the  sale  of  movable 
property  under  seizure  must  be 
advertised  by  posting  a  notice 
and  reading  it  in  a  loud  and 
distinct  manner  at  the  door  of 
the  church  of  the  parish  where 
the  seizure  has  been  made,  im- 
mediately after  morning  service 
on  the  Sunday  next  after  the 
seizure  ;  and,  if  such,  seizure  is 
not  made  within  a  parish,  the 
publication  must  be  made  at 
some  public  place  in  the  muni- 
cipality. 

A  certificate  of  such  publica- 
tion must  be  annexed  to  the 
record  of  the  execution. 

The  sale' cannot  take  place  be- 
fore the  expiry  of  eight  days,  to 
be  computed  from  the  day  of 
such  publication.— O.  C.  572, 
am. 

Supi°a,  art.  612. 

639.  In  the  cities,  of  Quebec, 
Montreal,  Three  Rivers,  Sher- 
brooke.  St.  Hyacinthe  and  Sorel 
and  in  the  towns  of  St.  Johns, 
the  sale  of  movable  property 
under  seizure  is  advertised  by 
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a  notice  stating  summarily  the 
names  of  the  parties,  the  nature 
of  the  effects,  and  the  place, 
day  and  hour  of  sale,  inserted 
in  French  in  a  newspaper  pub- 
lished in  that  language,  and  in 
English  in  a  newspaper  pub- 
lished in  the  English  language, 
and  if  there  should  be  but  one 
paper  in  the  place,  or  if  all  the 
papers  are  published  in  but  one 
of  such  languages,  then  the  no- 
tice must  be  inserted  in  both 
languages  in  one  paper. 

A  duplicate  of  such  notice 
must  be  posted  in  the  sheriff's 
office  from  the  time  of  such 
advertisement  in  a  newspaper 
until  the  day  of  the  sale. 

The  sale  cannot  take  place 
until  after  the  expiry  of  eight 
days  from  the  day  of  such  pub- 
lication.— O.  C.  573,  am.;  R.  S. 
5024. 

040.  If  the  movable  property 
has  been  provisionally  attached 
before  judgment,  it  is  not  neces- 
sary to  proceed  to  a  verification, 
but  it  is  sufficient  to  give  notice 
to  the  debtor,  and  to  the  guard- 
ian or  depositary,  of  the  place, 
day  and  hour  of  sale,  as  pre- 
scribed in  article  635,  and  to 
give  the  notice  required  by 
article  638  or  article  639,  as  the 
case  may  be.— O.  C.  576. 

641.  Debentures,  promissory 
notes,  whether  negotiable  or 
net,  shares  in  corporations  and 
other  instruments  payable  to 
order  or  to  bearer,  bank-notes 
included,  may  be  seized  like  all 
other  movable  effects  belonging 
to  the  debtor.— O.  C.  565,  am. 

Supra,  arts.  509,  §  12  ;  infra, 
arts.  666,  677,  605.  Civil  Code, 
art.  1573. 

642.  The  seizure  of  shares  in 
any  corporation  is  made  by 
serving  such  corporation  with  a 
copy  of  the  writ  of  execution, 
together  with  a  notice  that  all 


the  shares  held  by  the  debtor  in 
such  corporation  are  placed 
under  execution. 

A  similar  notice  is  served 
upon  the  debtor. — O.  C.  566,  am. 

Infra,  art.  667. 

643.  If  there  is  more  than 
one  place  at  which  the  corpora- 
tion may  be  served,  the  service 
hereinabove  mentioned,  when 
made  elsewhere  than  at  the 
place  where  the  transfer  of 
shares  and  the  payment  of  divi- 
dends may  be  validly  made,  has 
no  effect  against  subsequent 
purchasers  until  a  sufficient 
time  has  elapsed  to  allow  notice 
of  the  service  to  be  transmitted 
from  the  place  where  it  was 
made  to  the  place  where  trans- 
fers of  shares  should  be  entered, 
and  the  corporation  is  bound  to 
effect  such  transmission. 

The  seizure  of  such  shares  in- 
cludes all  benefits  and  profits 
attached  to  them.— O.  C.  567. 

ii. — Oppositions  to  the  Seizure 
of  Movable  Property. 

644.  A  seizure  of  movable 
property  in  execution  may  be 
contested  by  opposition,  either 
by  the  debtor  himself  or  by  third 
parties.— O.  C.  580. 

645.  The  debtor  may  demand 
the  nullity  of  a  seizure  of  mov- 
able property  in  execution : 

1.  On  the  ground  of  irregulari- 
ties in  the  seizure,  whenever 
they  cause  a  prejudice  ; 

2.  On  the  ground  of  any  of  the 
effects  being  exempt  from  seiz- 
ure ; 

3.  On  the  ground  of  the  ex- 
tinction of  the  debt ; 

4.  On  any  other  ground  of  a 
nature  to  affect  the  judgment 
sought  to  be  executed. 

Whenever  the  grounds  relied 
upon  by  the  debtor  relate  only 
to  a  part  of  the  property  under 
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seizure,  or  to  a  part  of  the 
amount  claimed,  the  debtor  can 
only  demand  the  nullity  of  the 
seizure,  for  such  part.— O.  C. 
681,  am. 

Supra,  arts.  508,  599 ;  infra, 
art.  722.     Civil  Code,  art.  1138. 

646.  The  execution  may  also 
be  opposed  by  any  party  who 
has  a  right  of  ownership  or  of 
pledge  in  the  property  seized. 

A  lessor  cannot,  however,  op- 
pose the  seizure  and  sale  of  the 
movable  property  subject  to  his 
privilege  ;  he  can  exercise  such 
privilege  only  upon  the  proceeds 
of  the  sale.— O.  C.  582. 

Civil  Code,  arts.  1619,  et  s. 
1994,  §  8,  2005. 

647.  Oppositions  must  be  ac- 
companied with  an  affidavit 
that  the  allegations  contained 
in  them  are  true,  and  that  they 
are  made  without  intent  to  un- 
justly retard  the  sale,  and  sole- 
ly with  the  view  of  obtaining 
justice. — O.  C.  583,  am. 

Supra,  art.  112 ;  infra,  art. 
727. 

648.  Oppositions  are  served 
upon  the  sheriff  or  the  bailiff  by 
leaving  with  him  the  original 
thereof.— O.  0.  585,  am. 

649.  The  service  of  the  op- 
position causes  a  stay  of  pro- 
ceedings upon  the  seizure  and 
sale ;  and  the  officer  charged 
with  the  writ  of  execution  must 
forthwith  return  into  court  the 
opposition  and  the  writ  with  all 
proceedings  thereon. 

If,  however,  .the  opposition  is 
founded  on  grounds  which  only 
go  to  reduce  the  amount  claim- 
ed, or  to  withdraw  from  seizure 
a  part  of  the  effects  seized, 
the  officer  charged  with  the 
writ  is  bound  to  return  it  forth- 
with with  all  his  proceedings 
thereon,  and  to  prepare  and 
certify  a  copy  of  the  writ  and  of 
the  minutes  of  seizure,  under 


which  he  proceeds  to  the  sale 
in  order  to  satisfy  that  part  of 
the  claim  which  is  not  contest- 
ed, or  proceeds  to  sell  that  part 
of  the  effects  against  which  the 
opposition  is  not  directed,  in 
the  same  manner  as  if  he  were 
still  charged  with  the  original 
writ.  The  judge  may,  in  any 
such  case,  at  the  instance  of  any 
interested  party,  order  all  pro- 
ceedings to  be  stayed. — New. 
O.  C.  583,  585 ;  C.  P.  L.  642,  §4. 

650.  After  the  return  of  the 
opposition,  the  opposant  may 
serve  the  seizing  party  or  his 
attorney,  and  the  other  parties 
in  the  cause,  with  a  notice  that 
the  opposition  has  been  re- 
turned:, and  must  be  contested 
within  twelve  days  from  the 
service  of  such  notice.— New. 
O.  C.  686. 

651.  At  any  time  after  the 
return  of  the  opposition,  and  be- 
fore the  expiry  of  four  days  from 
the  service  of  the  notice  of  such 
return,  the  judgment  may,  upon 
the  motion  of  any  party,  dismiss 
the  opposition  if  it  is  made  with 
the  intent  of  unjustly  retarding 
the  sale,  or  order  the  examina- 
tion of  the  opposant,  and  dis- 
miss it  after  such  examination. 
— New. 

652.  If  the  parties  do  not 
file  their  contestations  within 
twelve  days  from  the  service  of 
the  notice  that  the  opposition  is 
returned,  or,  when  the  motion 
mentioned  in  the  preceding 
article  has  been  filed,  within 
six  days  from  the  judgment 
upon  such  motion,  the  opposant 
may  obtain  an  entry  of  default 
against  them,  and  is  entitled, 
upon  producing  a  certificate  of 
such  entry  and  an  inscription  in 
accordance  with  the  provisions 
of  article  534,  to  be  relieved 
from  the  seizuie,  with  costs 
against   the  judgment  debtor, 
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ttoless  the  court  orders  other- 

nrjgp  NeU)* 

653.  If  the  other  parties  or 
any  of  them  contest  the  opposi- 
tion, the  contestation  is  subject 
to  the  same  rules  and  delays  as 
summary  matters. — O.  C.  587, 
am.  ' 

Infra,  art.  1156  et.  s. 

654.  When  all  the  publica- 
tions and  advertisements  re- 
quired bylaw  have  been  duly 
published  and  made  at  the  time 
of  a  former  opposition,  the  exe- 
cution cannot  be  stopped  by 
opposition,  unless  for  reasons 
subsequent  to  the  proceedings 
by  which  the  sale  was  stopped 
in  the  first  instance  and  upon  a 
judge's  order. 

In  the  districts  of  Quebec  and 
Montreal,  such  order  must  be 
given  by  one  of  the  judges  ad- 
ministering justico  therein ;  in 
the  other  districts,  except  those 
of  Gasp4,  Rimouski,  Beauce 
and  Chicoutimi,  such  order  can- 
not be  made  except  by  the 
judge  who  resides  in  the  dis- 
trict in  which  the  opposition  is 
to  be  filed,  except  in  the  absence 
of  the  judge  established  by  the 
certificate  of  the  prothonotary . 

Such  order  is  made  only  after 
one  day's  notice  to  the  opposite 
party.  — O.  C.  588a  am.;  R.  S. 
5925;  C.  C.  P.  664 ;  R.  S.  5036. 

Infra,  art.  734. 

in.— Sale  of  Movable  Property. 

655.  If  there  is  nothing  to 
prevent  the  sale  of  the  movable 
property  seized,  it  takes  place 
at  the  day,  hour  and  place  men- 
tioned in  the  notice . 

If  the  sale  has  been  retarded 
by  any  obstacle,  subsequently 
removed,  or  if  there  are  no  bid- 
ders, new  notices  and  publica- 
tions must  be  given. — O.  C. 
589,  am.; 


Supra,  art.  8.  Civil  Code, 
arts.  1564,  1591. 

656.  The  creditor  first  seiz- 
ing, who  does  not  proceed  with 
proper  diligence,  cannot  prevent 
the  sale  by  the  next  seizing 
creditor.— O.  C.  578,  §  1. 

Supra,  art.  623  ;  infra,  676  §  6 

657.  At  the  time  fixed  for 
the  sale,  the  guardian  or  deposi- 
tary is  bound  to  produce  all  the 
effects  seized  which  were  placed 
in  his  charge.—  O.  C.  590,  am. 

Supra,  art.  621  et  s. 

Civil  Code,  art.  1825. 
658 .  The  guardian  or  deposi- 
tary may  be  condemned,  even 
on  pain  of  coercive  imprison- 
ment, to  produce  the  property 
he  took  in  charge,  or  pay  the 
amount  due  the  seizing  credi- 
tor. He  may,  however,  upon 
establishing  the  value  of  the 
effects,  which  he  fails  to  pro- 
duce, be  discharged  upon  pay- 
ment of  such  value.— O.  C.  597. 

Infra,  art.  833,  §2. 

659 .  The  guardian  or  deposi- 
tary has  a  right  to  a  discharge 
or  receipt  for  the  effects  which 
he  produces,  and  the  minutes  of 
sale  must  make  mention  of  any 
effects  which  have  not  been 
produced.— O.  C.  596. 

Civil  Code,  art.  1828. 

660.  The  seizing  officer  can- 
not, either  directly  or  indi- 
rectly, bid  upon  the  property 
put  up  for  sale,  or  become  pur- 
chaser thereof .  — O .  C .  591,  am . 

Civil  Code,  arts.  1484,  1706. 

661.  The  officer  conducting 
the  sale  must  make  minutes 
thereof,  specifying  each  article 
put  up  for  sale,  the  names  and 
residence  of  each  purchaser, 
and  the  price  of  each  purchase . 
-O.  C.  592. 

Supra,  art.  659. 

662.  The  thing  seized  is  ad- 
judged to  the  last  and  highest 
Didder,  subject   to   immediate 
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Sayment  of  the  price ;  and  in 
etault  of  such  payment  it  is 
immediately  put  up  again. 

If,  however,  there  is  only  one 
outbidder,  he  must  be  declared 
purchaser .  -  New,  in  part .  O.  C. 
593. 

663.  The  officer  conducting 
the  sale  cannot,  either  directly 
or  indirectly,  receive  anything 
beyond  the  purchase  price. — O. 
C.  594,  am. 

664.  Unless  the  judgment 
debtor  consents,  the  sale  must 
not  proceed  beyond  the  amount 
necessary  to  pay  the  debt  in 
principal,  interest  and  costs. 

To  this  end  the  judgment 
debtor  has  a  right  to  determine 
the  order  in  which  the  things 
are  to  be  put  up  for  sale."— O. 
C.  595. 

665.  The  adjudication  of 
movable  property  under  exe- 
cution transfers  by  law  the 
ownership  of  the  things  thus 
adjudged.— O.  C.  598,  s.  1. 

Civil  Code,  arts.  1490,  1567, 
1585,  et.  s.,2081,  s.  6. 

666.  The  objects  mentioned 
in  article  611  are  sold  in  the 
same  manner  as  the  other 
movable  property  of  the 
debtor.— O.  C.  565. 

667 .  In  the  case  of  seizures 
of  shares  in  any  corporation, 
the  seizing  officer  is  bound  with- 
in ten  days  after  the  sale,  to 
serve  such  corporation  in  the 
manner  mentioned  in  articles 
642  and  643,  with  a  certified 
copy  of  the  writ  of  execution, 
indorsing  thereon  a  certificate 
designating  the  person  to  whom 
he  adjudged  the  shares  seized. 

Such  purchaser  thereupon  be- 
comes a  shareholder  in  tne  cor- 
poration, and  has  all  the  rights 
and  obligations  of  one,  ana  the 
officer  appointed  for  that  pur- 
pose by  the  corporation  must 
make  an  entry  to  that  effect  in 


the  manner  prescribed  by  law. 
— O.  C.  598,  s.  2,  am. 
Civil  Code.  art.  1573. 

668.  Without  prejudice  to 
the  recourse  of  the  party 
aggrieved  against  the  seizing 
creditor  and  those  acting  in  his 
behalf,  no  demand  to  annul  or 
rescind  a  sale  of  movable  pro- 
perty under  execution  can  be 
received  against  a  purchaser 
who  has  paid  the  price,  saving 
the  case  of  fraud  or  collusion. — 
O.  C.  599,  am. 

Civil  Code,  arts.  993,  1490, 
1586,  1587,  2268. 

669.  Immediately  after  the 
sale,  the  costs  thereof,  including 
the  pay  of  the  appointed  guard- 
ian, must  be  taxed. — O.  C.  600, 
am. 

Civil  Code,  art.  1825. 

iv.— Return  of  the  Writ,  and 
Payment  and  Distribution 
of  the  Moneys  levied. 

67 0.  Four  days  after  the 
sale,  the  sheriff  or  bailiff  pays 
the  moneys  seized  or  levied, 
after  deducting  the  duties  there- 
on and  taxed  costs,  to  the  seiz- 
ing creditor,  if  no  opposition  for 
payment  has  been  received ; 
otherwise  he  must  return  them 
into  court,  to  be  adjudged  to 
such  persons  as  are  thereto  en- 
titled.—O.  C.  601,  am.;  R.S. 
5962. 

Supra,  art.  631. 

671.  Within  six  days  after 
the  sale,  the  sheriff  or  the  bailiff 
must  return  the  writ  with  all 
his  proceedings  thereunder  into 
the  office  of  the  court.— New. 

672.  When  the  moneys  levied 
have  been  returned  into  court, 
the  seizing  creditor  has  a  right 
to  be  paid  in  preference  to  all 
other  chirographic  creditors, 
saving  the  right  of  a  prior  seiz- 
ing party  for  his  costs,  the  case 
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of  the  insolvency  of  the  debtor 
and  the  case  of  priviliged  claims. 
— 0.  C.  602,  am. 

673.  When  the  moneys  are 
returned,  and  the  insolvency  of 
the  debtor  is  alleged, the  distrib- 
ution of  the  moneys  cannot  take 
place  until  his  creditors  gener- 
ally have  been  called  in. 

The  creditors  are  called  in 
upon  the  order  of  the  judge, 
published  twice  in  the  French 
and  English  languages  in  the 
Quebec  Official  Gazette,  requir- 
ing them  to  file  their  claims 
within  fifteen  days  from  the  date 
of  the  first  insertion . 

The  same  rule  applies,  under 
similar  circumstances,  to  all 
cases  where  moneys  other  than 
the  proceeds  of  immovables,  or 
moneys  of  which  an  account  has 
been  rendered  into  court,  are  to 
be  distributed.— O.  C.  603,  am.; 
R.  S.  5927. 

Infra,  art.  604.  Civil  Cods, 
art.  1036. 

674.  It  is  sufficient  for  the 
claims  to  state  the  names,  oc- 
cupation and  residence  of  the 
claimant,  and  the  nature  and 
amount  of  his  claim. 

They  must  be  accompanied 
with  an  affidavit  that  the  sum 
claimed  is  lawfully  due,  and 
with  vouchers,  if  there  are  any. 
— O.  C.  604,  am. 

675.  The  moneys  are  distri- 
buted according  to  the  order 
prescribed  in  the  title  Of  Privi- 
leges and  Hypothecs,  and  the 
title  Of  Merchant  Shipping,  in 
the  Civil  Code,  in  the  statutes, 
and  in  the  provisions  contained 
in  this  Code.— O.  C.  605,  am. 

Supra,  art.  646.  Civil  Code, 
arts.  743,  802,  966,  1899,  1993,  et 
s.;  2383,  et  s. 

676.  The  following  order  is 
observed  as  regards  the  collec- 
tion of  judicial  costs  : 

1 .  Costs  of  seizure  and  sale  ; 


I  2.  The  duty  payable  upon 
moneys  levied  and  paid  into 
court ; 

3.  The  fees  of  the  officer  re- 
ceiving moneys  levied  or  paid 
in; 

4.  The  fees  upon  the  report  of 
distribution  ; 

5.  The  fees  of  the  advocate 
prosecuting  the  distribution  ; 

6 .  Costs,  subsequent  to  judg- 
ment, incurred  in  order  to  effect 
the  seizure  and  sale,  and  ac- 
cording to  the  priority  of  date 
or  of  privilege  when  there  are 
several  seizing  creditors ;  the 
costs  of  a .  prior  seizing  party 
have  a  preference  over  those  of 
a  subsequent  one  ;  nevertheless, 
if  two  or  more  writs  of  execu- 
tion issue  upon  judgments  ren- 
dered on  the  same  day  against 
the  same  debtor,  the  costs  there- 
on are  paid  concurrently ; 

7.  Costs  of  seals,  or  of  invent- 
ories, when  ordered  by  the 
court ; 

8.  Costs  of  suit  of  the  seizing 
creditor.—  O.  C.  606,  am.;  R.  S. 
5928 ;  Tansey  vs.  Bethune,  3 
Dorionys,Q.  B.  R.  333. 

-  Supra,  art.   593,   656.     Civil 
Qode,  arts.  1994,1995,  1996. 

§  3.— SEIZURE  BY  GARNISHMENT 

677.  Execution  upon  the 
movable  property  of  a  debtor, 
which  is  in  the  possession  of  a 
third  party,  may,  in  all  cases, 
and  must,  when  such  third  party 
does  not  consent  to  its  immedi- 
ate seizure,  be  effected  by  means 
of  seizure  by  garnishment. 

The  same  means  must  be 
adopted  in  executing  upon  debts 
due  to  the  debtor,  otherthan 
those  mentioned  in  article  641. 
— O.  C.  612. 

Supra,  arts.  613,  614,  598,  599; 
infra,  arts .  824,  940  et  s .  Civil 
I  Code,  art.  1031. 


H 


88 


SEIZURE   BT   GARNISHMENT. 


678.  Seizure  by  garnishment 
is  made  by  means  of  a  writ,  is- 
suing from  the  court  which 
rendered  the  judgment,  and 
clothed  with  the  formalities  of 
writs  of  summons. 

It  mentions  the  date  and 
amount  of  the  judgment,  orders 
the  garnishees  not  to  dispossess 
themselves  of  the  movable  prop- 
erty belonging  to  -the  debtor 
which  is  in  their  possession,  or 
of  such  moneys  or  other  things 
as  they  owe  him  or  will  have  to 
pay  him,  until  the  court  has 
pronounced  upon  the  matter, 
and  to  appear  on  a  day  and  at 
an  hour  fixed  to  declare  under 
oath  what  property  they  have 
in  their  possession  belonging  to 
to  the  debtor,  and  what  sums  of 
money  or  other  things  they  owe 
him  or  will  have  to  pay  him  ;  it 
also  summons  the  debtor  to  ap- 
pear on  the  day  fixed,  and  show 
cause  why  the  seizure  should 
not  be  declared  valid . 

In  seizing  salaries  and  wages, 
the  writ  must  also  state  the  de- 
fendant's place  of  residence,  and 
the  nature  and  place  of  his  oc- 
cupation.— New  in  part.  O.  C. 
613,  614,  am. 

679.  The  rules  concerning 
the  service  of  ordinary  writs  of 
summons  apply  to  seizures  by 
garnishment. 

Nevertheless,  the  garnishee 
cannot  be  condemned  by  de- 
fault, unless  the  writ  of  sum- 
mons or  other  order  to  appear 
has  been  served  upon  him  per- 
sonally or  at  his  domicile. 

If  the  defendant  in  the  ori- 
ginal action  has  no  domicile, 
residence  br  place  of  business  in 
the  district  where  judgment 
was  rendered,  the  seizure  by 
garnishment  may  be  served 
upon  him  at  the  office  of  the 
court.— O.  C.  615,  am. 

680 .  The  effect  of  seizure  by 


garnishment  is  to  place  the 
property  and  debts  of  which  the 
garnishee  is  debtor  under  Judi- 
cial control,  and  to  sequestrate 
in  his  handsall  corporeal  things, 
in  the  same  manner  as  if  he  had 
been  specially  appointed  guard- 
ian.—O.C.  616. 

Civil  Code,  arts.  1147,  1196, 
1825. 

681.  The  delays  within  which 
the  debtor  must  plead  to  the 
proceedings  by  garnishment  are 
the  same  as  in  summary  mat- 
ters. 

If,  however,  the  declaration 
is  made  or  completed  after  the 
day  of  return,  the  delays  for 
pleading  are  computed  only 
from  the  day  when  the  declara- 
tion is  completed . 

In  other  respects  the  contesta- 
tion is  subject  to  the  same  rules 
and  delays  as  summary  matters. 
—New.  O.  C.  615. 

Infra,  1154  et  s. 

682.  The  garnishee's  declara- 
tion must  be  made  on  the  day 
and  at  the  hour  mentioned  in 
the  writ. 

It  may,  however,  be  made  at 
any  time  before  the  return  day, 
provided  that  one  day's  notice 
of  the  day  and  hour  is  given  to 
the  seizing  creditor.— O.  C.  618, 
am. 

683 .  The  garnishee  is  bound 
to  make  his  declaration  under 
oath  before  the  prothonotary,  in 
the  office  of  the  court  which  is- 
sued the  writ  of  seizure  by  gar- 
nishment. 

Nevertheless,  if  the  garnishee 
resides  in  a  district  other  than 
that  in  which  the  writ  is  issued, 
he  may,  upon  giving  two  days' 
notice  to  the  seizing  creditor, 
make  his  declaration  on  or  be- 
fore the  day  fixed  for  the  return 
of  the  writ  before  the  judge  or 
the  prothonotary  of  his  domi- 
cile, and  such  prothonotary  is 
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bound  to  transmit  the  same  to 
the  office  of  the  court  whence 
the  writ  issued.— O.  C.  617, 
am.;  R.  S.  5929. 

684 .  "When  a  seizure  by  gar- 
nishment is  made  in  the  hands 
of  a  corporation,  the  declaration 
is  made  by  an  attorney  or  by  any 
other  person  authorized  in  the 
manner  prescribed  in  Article 
863  for  answering  interroga- 
tories upon  articulated  facts. 

Nevertheless,  in  the  case  of  a 
municipal  corporation,  the  trea- 
surer, and,  in  default  of  the 
treasurer,  the  clerk,  or  the 
secretary-treasurer,  may  make 
such  declaration,  —  O.  C.  617, 
am.;  R.  S.  5929. 

685 .  The  garnishee  must  de- 
clare in  what  ne  was  indebted  at 
the  time  of  the  service  of  the 
writ  upon  him,  in  what  he  has 
become  indebted  since  that 
time,  the  cause  of  the  indebted- 
ness, and  any  other  seizure 
made  in  his  hands. 

If  the  debt  is  not  yet  payable, 
he  must  declare  when  it  will  be. 

If  his  indebtedness  is  condi- 
tional or  suspended  by  any  hin- 
drance, he  must  also  declare  it. 

He  must  furnish  a  detailed 
statement  of  the  movable  prop- 
erty in  his  possession  belonging 
to  the  debtor,  and  declare  by 
what  title  he  holds  it.— O.  C. 
619. 

686.  The  seizing  creditor  has 
a  right  to  be  present  when  the 
garnishee  makes  his  declara- 
tion, and  to  put  any  questions 
to  him  tending  to  prove  any 
obligation  of  the  garnishee  to- 

,  wards  the  judgment  debtor. 
If  any  difficulty  arises  during 

.  the  examination,  the  parties  are 
sent  before  the  judge  to  have  it 
decided. — O.  C.  619,  am. 

687.  The  garnishee  is  en- 
titled to  be  taxed  as  a  witness 
by  the  judge  or  by  the  prothono- 


tary  who  receives  his  declara- 
tion, and  he  may  retain  the 
amount  of  the  taxation  out  of 
the  sums  in  which  he  is  in- 
debted. 

If  he  owes  nothing,  such  taxa- 
tion may  be  enforced  by  execu- 
tion against  the  party  suing  out 
the  writ,  in  the  manner  and 
after  the  delay  prescribed  for 
judgments  in  summary  mat- 
ters.— O.  C.  620,  am. 

Supra,  335;  infra,  1160. 

688.  If  a  garnishee  declares 
that  he  is  not  indebted  and  he 
cannot  be  proved  to  be  so,  the 
court,  upon  motion  by  the  gar- 
nishee or  by  the  debtor,  orders 
him  to  be  discharged  from  the 
seizure,  and  condemns  the  seiz- 
ing party  to  pay  the  costs.— 
O.C.  631;  53  Vic,  c.  59,  s.  3. 

689 .  If  the  declaration  of  the 
garnishee  is  not  contested,  and 
he  has  not  declared  that  any 
other  seizure  has  been  made  in 
his  hands,  the  judge  or  the  pro- 
thonotary,  upon  an  inscription 
for  judgment  by  either  party, 
orders  him  to  pay  to  the  selling 
creditor  on  account  of,  or  to  the 
extent  of  his  debt,  the  moneys 
seized,  according  to  their  suffi- 
ciency . 

Such  judgment  must  be 
served,  and  the  delay  for  execut- 
ing it  is  computed  only  from  the 
day  of  such  service.— O .  C .  621 ; 
53  Vic,  c  59,  s.  1.    • 

Supra,  547 . 

690 .  If  the  moneys  or  other 
things  due  by  the  garnishee  are 
payable  only  at  a  future  time, 
he  may  be  Condemned  to  pay 
them  when  such  time  arrives  ; 
and  if  they  are  due  under  condi- 
tions which  are  not  yet  fulfilled, 
the  court  may,  upon  motion  of 
the  seizing  creditor,  declare  the 
seizure  binding  until  such  con- 
ditions are  fulfilled . 

"Without  prejudice  to  the  case 
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in  which  the  insolvency  of  the 
common  debtor  is  alleged, 
whenever  the  seizure  of  a  con- 
ditional debt  or  of  a  debt  pay- 
able with  a  term  has  been  de- 
clared binding,  the  amount 
thereof  is  distributed  in  the 
manner  provided  in  article  697, 
third  paragraph,  among  such 
creditors  as  have  filed  copies  of 
their  judgments  in  the  record  of 
the  case,  and  have  given  notice 
to  the  parties  interested. — O.C. 
623. 
Infra,  art.  694. 

601.  Any  garnishee  who  fails 
to  make  a  declaration  is  con- 
demned as  a  personal  debtor  of 
the  seizing  creditor,  to  the  pay- 
ment of  his  claim . 

If  the  seizing  creditor  fails  to 
proceed  against  such  garnishee, 
the  debtor  may  obtain  the  dis- 
missal of  the  seizure,  with  costs 
against  him,  or  he  may  inscribe 
the  case  for  judgment  by  de- 
fault against  the  garnishee,  and 
execute  it  in  the  name  of  the 
seizing  creditor. 

A  garnishee  may,  however, 
obtain  leave  to  make  his  de- 
claration at  any  time,  even  after 
judgment,  upon  payment  of  all 
costs  incurred  by  his  default. — 
O.  C.  624  :R.S.  5930;  53Vic.,c. 
59,  s.  2. 

602.  The  judgment  rendered 
upon  a  garnishee's  declaration 
of  indebtedness,  is  equivalent  to 
a  judicial  assignment  to  the 
seizing  creditor  of  the  judgment 
debtor  s  title  of  debt,  and  effects 
subrogation.— O.  C.  625. 

Marsanv.  Testier,  25  L.  C. 
J.,  214.  Civil  Code,  arts.  1156, 
1574,1986,  et.  s.  2127. 

603.  The  contestation  of  a 
garnishee's  declaration  must  be 
served  upon  the  garnishee  and 
filed  in  the  office  of  the  court 
within  six  days,  to  be  computed 
from    the  judgment   rendered 


upon  the  contestation  of  the 
seizure  by  the  debtor,  or,  in  the 
absence  of  such  contestation, 
from  the  expiry  of  the  delays 
for  producing  it. 

In  other  respects,  the  con- 
testation of  a  garnishee's  de- 
claration is  subject  to  the  same 
rules  and  delays  as  the  original 
action.— O.  C.  626,  627,  am,. 

Supra,  art.  681. 

694.  If  there  are  several  other 
seizures  at  the  suit  of  differ- 
ent creditors  in  the  hands  of 
the  same  garnishee,  each  seiz- 
ure has  a  preference  over  the 
subsequent  seizures,  accord- 
ing to  the  date  of  its  ser- 
vice upon  the  garnishee,  except 
in  cases  of  privilege,  unless  the 
insolvency  of  the  common  debt- 
or is  alleged,  in  which  case  pro- 
ceedings must  be  taken  upon 
the  first  seizure  to  call  in  the 
creditors  in  the  manner  provid- 
ed in  article  673 ;  and  the  garni- 
shees in  such  case  are  con- 
demned to  pay  into  court  the 
amounts  they  acknowledged  to 
owe.— O.C.  622. 

605.  If  the  garnishee  de- 
clares that  he  has  in  his  posses- 
sion movable  property,  the 
judgment  orders  that  it  shall  be 
sold,  and  the  garnishee  must 
deliver  it  to  the  officer  charged 
with  selling  it. 

If  the  garnishee  has  in  his 
hands  negotiable  paper  or  titles 
of  debt  payable  to  bearer,  he 
may  be  condemned  to  deposit 
them  in  the  office  of  the  court, 
or  to  deliver  them  to  a  person 
named  by  the  court,  according 
to  circumstances. — O.  C.  629. 

696 .  The  proceeds  of  the  sale* 
of  such  movable  property  are 
afterwards  paid  or  distributed 
in  the  same  manner  as  other 
moneys  levied  under  execution 
against  movable  property.  — 
O.  C.  630. 
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Supra,  art.  670  et.  s. 

697.  In  seizing  salaries  or 
wages  mentioned  in  paragraphs 
10  and  11  of  Article  599,  the 
seizure  by  garnishment  remains 
binding  for  the  porportion 
which  is  seizable,  so  long  as  the 
contract  or  engagement  con- 
tinues, or  so  long  as  the  debtor 
remains  in  the  employ  of  the 
garnishee. 

The  other  creditors  who  have 
judgments  against  the  debtor 
may  file  a  copy  of  such  judg- 
ments in  the  record  of  the  cause, 
and  must  give  notice  thereof  to 
the  parties  interested . 

The  prothonotary,  after  colloc- 
ating the  first  seizing  party  for 
his  costs,  distributes  rateably 
among  the  first  seizing  creditor, 
and  the  creditors  who  have  ful- 
filled the  requirements  of  the 
preceding  paragraph,  the  sum 
to  be  divided,  and  determines  in 
a  summary  manner  upon  the 
writ  or  upon  a  sheet  annexed 
thereto,  the  amount  coming  to 
each  of  the  creditors. 

The  garnishee  must,  on  mak- 
ing his  declaration,  deposit  the 
sum  which  he  owes ;  and  if  the 
defendant  continues  in  his  ser- 
vice, the  garnishee  must  every 
month  either  renew  his  declara- 
tion in  the  office  of  the  court, 
and  make  the  required  deposit, 
or  transmit  to  the  prothonotary, 
by  registered  letter,  a  sworn 
declaration  stating  the  amount 
in  which  he  is  indebted,  accom- 

Sanied  with  the  amount  to  be 
eposited. 

If  he  neglects  so  to  do,  he  may 
be  thereto  compelled  by  *a 
judge's  order. 

If  the  defendant  quits  his  ser- 
vice, the  garnishee  makes  a  de- 
claration to  that  effect. 

The  garnishee  may,  upon 
making  his  original  declaration, 
fix  the  day  of  the  month,  not 


later  than  the  fifteenth,  at 
which  he  will  renew  his  declara- 
tion. 

The  moneys  seized  and  de- 
posited remain  in  the  hands  of 
the  prothonotary,  who  pays 
them  over  to  the  plaintiff  and 
the  other  creditors  on  demand 
three  days  after  they  are  de- 
posited, if  there  are  no  opposi- 
tions. 

In  other  respects,  the  seizure 
of  salaries  is  subject  to  the  same 
rules  as  seizures  by  garnish- 
ment in  general.— O.  C.  628, 
am.:  R.  S.  6931. 

608.  Whenever,  by  virtue  of 
a  judgment  rendered  against  a 
partner  personally,  a  seizure  by 
garnishment  is  served  upon 
a  commercial  partnership  to 
which  he  belongs,  the  partner- 
ship must,  if  it  is  not  indebted 
to  the  judgment  debtor  in  an 
amount  sufficient  to  discharge 
the  seizure,  state  in  its  declara- 
tion as  garnishee,  in  addition  to 
the  requirements  of  article  685, 
the  share  of  the  judgment 
debtor  in  the  stock  and  profits 
of  the  partnership. 

The  seizure  remains  binding 
even  as  to  profits  not  earned  or 
in  process  of  being  earned  at 
the  time  of  its  service. 

If,  after  the  declaration,  the 
partnership  becomes  indebted 
to  the  judgment  debtor,  or  if  it 
is  dissolved,  the  garnishees 
must  forthwith  make  a  new 
declaration . 

For  the  purpose  of  rendering 
such  seizure  effectual,  the  judge 
may  order  the  production  of 
such  books,  documents  and 
statements,  allow  the  exami- 
nation of  such  witnesses,  and 
five  such  other  orders  as  he 
eems  necessary. 

If  the  partnership  fails  to 
comply  with  the  above  rules,  it 
becomes  subject  to  the  same  re- 


1 


92 


EXECUTION   UPON   IMMOVABLES. 


sponsibility  as  in  the  case  of 
failure  to  make  the  original 
declaration . 

This  rule  does  not  apply  to 
joint  stock  companies  incor- 
porated by  royal  charter  or  by 
act  of  parliament  or  of  the 
legislature. 

Civil  Code,  art.  1892. 

§  4. —EXECUTION  UPON  IMMOV- 
ABLES. 

I.— Seizure  on  Immovables. 

690.  The  seizure  of  immov- 
ables can  only  be  made  against 
the  judgment  debtor,  and  he 
must  be,  or  be  reputed  to  be,  in 
possession  of  the  same  animo 
aomini.—0.  C.  682. 

Supra,  arts.  613,  614 ;  infra, 
arts.  1147,  VMl.&vil  Code,  arts. 
374  et.s.  arts.  571,  1585,  1980, 
1981. 

700.  Constituted  rents  re- 
presenting seigniorial  dues  are 
seized  and  sold  according  to 
the  formalities  prescribed  by 
articles  5720  to  5727  of  the  Re- 
vised Statutes. 

Exceptional  provisions  regu- 
late the  seizure  and  sale  of  im- 
movables for  the  payment  of 
municipal  taxes  and  assess- 
ments.—O.  C.  632, 633. 

701.  In  the  case  of  seizure  of 
immoveables,  the  writ  is  ad- 
dressed to  the  sheriff  of  the 
district  in  which  the  im- 
movables belonging  to  the 
judgment  debtor  are  situate, 
and  orders  him  to  seize  the 
immovables  of  the  debtor  and 
to  sell  them  in  satisfaction  of 
the  condemnation  pronounced 
against  the  latter  in  principal, 
interest  and  costs.— O.  C.  633 
am.  634. 

702.  The  writ  is  executed  by 
the  sheriff  himself  or  by  one  of 
his  officers.— O.  C.  634. 


Supra,  art.  616. 

70S.  When  an  immovable 
is  situated  partly  in  one  district 
and  partly  in  another,  it  may 
be  wholly  seized  in  either  of 
such  districts.— O.  C.  636,  am. 

704.  The  sheriff  may,  before 
proceeding  to  the  seizure,  exact 
from  the  party  who  places  the 
writ  in  his  hands  a  sum  suffi- 
cient to  meet  the  disbursements 
rendered  necessary  by  the  seiz- 
ure and  the  publications.— O.  C. 
647,  am. 

Infra,  art.  742. 

705.  Before  proceeding  to 
the  seizure,  the  officer  calls 
upon  the  debtor  to  declare  and 
specify  his  immovable  pro- 
perty, except  in  the  cases  of :  — 

1.  Immovables  belonging  to 
a  defendant  having  no  domicile, 
residence  or  place  of  business  in 
the  district  in  which  the  im- 
movables are  situate  in  whole 
or  in  part ; 

2.  immovables  surrendered 
in  a  suit ; 

3.  Immovables  subject  to 
hypothecs,  belonging  to  pro- 
prietors who  are  unknown  or 
uncertain ; 

4.  Immovables  subject  to  a 
right  of  pledge  or  hypothec  in 
favor  of  a  building  society,  in 
proceedings  consequent  upon 
an  action  instituted  by  such  so- 
ciety. 

Upon  the  debtor's  failure  so 
to  declare  and  specify,  the  offi- 
cer may  seize  the  property  in 
the  possession  of  the  debtor,  at 
the  risk  and  peril  of  the  latter. 
— O.  C.  637,  am. 
'  706.  The  seizure  of  immov- 
ables is  recorded  by  minutes 
which  must  contain  : 

1 .  Mention  of  the  title  under 
which  the  seizure  is  made  ; 

2.  Mention  of  the  debtor  hav- 
ing been  called  upon,  as  re- 
quired by  the  preceding  article ; 
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3.  A  description  of  the  im- 
movables seized,  indicating  the 
city,  town,  village,  parish  or 
township,  as  well  as  the  street, 
range  or  concession  in  which 
they  are  situated,  and  the  num- 
ber of  each  immovable,  if  there 
exists  an  official  plan  of  the 
locality,  if  not,  it  must  mention 
the  conterminous  lands . 

If  the  property  to  be  seized 
consists  of  incorporeal  rights, 
such  as  rents,  leases  or  other 
charges,  mention  must  be  made 
of  the  title  under  which  they 
are  due,  with  a  description  as 
above  mentioned  of  the  real 
property  charged  with  the 
same. 

If  the  property  to  be  seized 
consists  of  a  line  of  railway  and 
its  appurtenances,  and  a  plan  of 
such  railway  has  not  been  made 
in  accordance  with  article  5668 
of  the  Revised  Statutes,  it  is 
only  necessary  to  mention  the 
name  of  such  railway,  with  its 
terminal  points,  in  such  a  man- 
ner as  to  establish  its  identity, 
without  stating  the  number  of 
the  immovables  through  which 
it  passes ; 

4.  Mention  that  the  minutes 
are  made  in  duplicate,  and  that 
one  duplicate  thereof  has  been 
delivered  to  the  judgment 
debtor,  in  accordance  with  the 
next  following  article.— O.  C. 
638,  am.;  57  Vic,  c.  48,  s.  1. 
Civil  Code,  art.  2168. 
707 .  The  minutes  are  made 
in  duplicate,  and  one  duplicate 
is  served  upon  the  judgment 
debtor  personally  or  at  his  domi- 
cile, residence  or  place  of  busi- 
ness. 

If,  however,  the  debtor  has 
no  domicile,  residence  or  place 
of  business  in  the  district 
where  the  immovables  are 
situate,  in  whole  or  in  part, 
the  duplicate  minutes  mav  be 


left  at  the  office  of  the  court.— 
New,  in  part.  O.  C.  638  am. 

70K.  No  minutes  are  neces- 
sary in  the  case  of  suits  insti- 
tuted by  building  societies  for 
bringing  to  sale  immovables 
subject  to  their  hypothec  or 
right  of  pledge,  or,  in  the  case 
of  immovables  subject  to  hypo? 
thecs,  belonging  to  proprietors 
who  are  unknown  or  uncertain . 
— O.  C.  641,  am., 907. 

Infra,  art.  1032. 

709.  The  judgment  debtor, 
as  well  as  the  seizing  creditor, 
may  cause  the  ground  rents  and 
charges  upon  the  immovables 
seized  to  be  mentioned  in  the 
minutes  ;  but  it  is  not  necessary 
to  insert  mention  of  their  being 
subject  to  rents  established  in 
redemption  of  seignorial  rights, 
and  any  oppositions  filed  for 
that  purpose  cannot  retard  the 
sale,  but  must  be  returned  by 
the  sh  riff,  and  no  costs  can  be 
obtained  thereon  by  the  oppos- 
ants. — O.  C.  640,  am. 

Infra,  arts.  716,  s.  4, 724,  725, 
726. 

710.  The  seizing  creditor's 
domicile  is  elected  at  the  sher- 
iff's office,  without  its  being 
necessary  to  mention  it  in  the 
minutes.— O.  C.  639,  am. 

711.  When  the  sheriff  has 
seized  an  immovable  upon  a 
debtor,  he  cannot  seize  it  again 
at  the  suit  of  another  creditor, 
or  of  the  same  creditor  for  an- 
other debt,  so  long  as  the  first 
seizure  subsists ;  but  he  is 
bound  to  note  any  subsequent 
writ  of  execution  as  an  opposi- 
tion for  payment  upon  the  first 
writ,  and  in  such  case  the  first 
seizure  cannot  be  discontinued 
or  suspended,  except  in  conse- 
quence of  an  opposition  or  with 
the  consent  as  well  of  the  seiz- 
ing creditor  as  of  subsequent 
creditors  whose  writs  of  execu- 
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demned  to  pay  the  costs  thereof, 
the  expenses  of  the  notice  are 
borne  by  him.  61  Vic.  c.  47,  s.  4. 
Civil  Code,  2161a,  2161/. 

720.  After  any  seizure  has 
been  released,  the  prothonotary 
must  deliver  a  certificate  of 
such  release  to  any  person  re- 
quiring it.— O.  C.  6o0e,  am.;  R. 
S.  5934. 

in.— Suspension  of  the  Sale 
and  Oppositions. 

721.  The  sale  can  be  sus- 
pended in  the  following  cases 
only : 

1 .  By  the  consent  of  the  par- 
ties ; 

2.  By  a  judge's  order; 

3.  By  reason  of  an  opposition. 
— O.  C.  651,  am. 

Supra,  art  711 ;  infra,  arts. 
1172,1182,1187. 

1. — Oppositions  to  annul. 

722.  The  party  whose  im- 
movables or  rents  are  seized 
may  oppose  the  seizure  or  the 
sale  thereof,  in  the  cases  and  in 
the  manner  declared  by  article 
645. 

Third  parties  may  likewise 
file  similar  oppositions  when 
they  have  an  actual  interest 
therein. — O.  C.  657,  am. 

Supra,  art.  77. 

2.— Opposition  to  withdraw. 

723.  Oppositions  to  with- 
draw lie  in  favor  of  third 
parties  who  claim  as  their  pro- 
perty part  of  any  immovable  or 
rent  under  seizure .  — O .  C .  658, 
am. 

3. — Opposition  to  secure 
Charges. 

724.  Oppositions  to  secure 


charges  lie  in  favor  of  third 
parties  when  an  immovable 
under  seizure  is  advertised  to 
be  sold  without  mention  being 
made  of  any  charges  to  which 
it  is  subject  in  their  favor,  and 
from' which  it  might  be  dis- 
charged by  a  sheriffs  sale. — O. 
C.  650,  am. 

Supra,  arts.  709,  715,  s.  4; 
injra,  art.  781.  Civil  Code. 
arts.  1792, 1908. 

725.  Such  oppositions  are 
unnecessary  and  cannot  be  re- 
ceived : 

1.  For  the  purpose  of  secur- 
ing servitudes ; 

2.  For  the  purpose  of  secur- 
ing dues  or  rents  created  in  the 
place  of  seigaorial  rights  or  of 
censet  rentes. — O.  C.  659,  am. 

±.— Opposition  to  Charges  upon 
Immovables  under  Seizure. 

726.  Any  person  aggrieved 
by  reason  of  an  immovable  be- 
ing advertised  as  subject  to  a 
charge,  which  prejudices  his 
claim,  may  file  an  opposition  to 
the  end  that  the  property  be 
not  sold  subject  to  such  charge, 
unless  good  and  sufficient  se- 
curity be  given  him  that  it  will 
be  sold  at  a  sufficient  price  to 
ensure  payment  of  the  amount 
due  him. 

This  opposition  may  likewise 
be  made  either  by  the  seizing 
creditor  or  by  the  judgment 
debtor,  when  the  mention  of 
such  charge  has  been  made 
without  the  participation  of  the 
opposant.— O.  C.  660. 

5 .  —General  Provisions 

727.  Oppositions  to  the  seiz- 
ure and  sale  must  be  accompan- 
ied with  an  affidavit  in  accord- 
ance with  the  requirements  of 
article  647.— O.  C.  651,  am. 
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Supra,  art.  112. 

72H.— Every  opposition  to 
the  seizure  and  sale  must  be 
served  on  the  sheriff  by  deliver- 
ing to  him  the  original  thereof, 
at  the  latest  on  the  twelfth  day 
before  that  fixed  for  the  sale. 

No  opposition  filed  after  this 
period  can  stop  the  sale,  except 
upon  a  judge's  order  granted  on 
sufficient  cause  shown ;  but  if 
the  object  of  the  opposition  is 
to  withdraw,  in  whole  or  in 
part,  the  immovable  or  the  rent 
under  seizure,  or  to  impose 
upon  the  purchaser  any  charge 
which  would  be  destroyed  by  a 
sheriff's  sale,  such  opposition 
has  the  effect  of  an  opposition 
for  payment  out  of  the  moneys 
levied.— O.  C.  652, 654,  am. 

Infra,  art.  799. 

729.  The  service  of  the  op- 
position causes  a  stay  of  pro- 
ceedings upon  the  seizure  and 
sale,  and  the  sheriff  is  bound, 
saving  the  cases  mentioned  in 
the  preceding  article,  to  return 
into  court,  within  twenty-four 
hours,  the  opposition,  the  writ 
of  execution,  and  all  proceed- 
ings thereon,  including  a  dupli- 
cate of  the  notice  in  the  Quebec 
Official  Gazette,  and  either  a 
copy  of  the  notice  published  in 
the  newspapers,  or  a  certificate 
of  the  oral  publications,  if  such 
have  been  made . 

When  the  opposition  is  found- 
ed on  grounds  which  only  tend 
to  reduce  the  amount  claimed, 
or  to  withdraw  from  seizure  a 
part  of  the  immovables  or  rents 
seized,  the  sheriff  proceeds  in 
the  manner  prescribed  by 
article  649. 

When  the  opposition  relates 
to  the  first  writ  only,  and  is  not 
based  upon  matters  of  form,  the 
sheriff  must,  before  returning 
the  proceedings,  prepare  and 
certify  a  copy  of  the  first  writ,  of 


the  writ  noted,  and  of  the  min- 
utes of  seizure,  and  must  there- 
upon proceed  to  satisfy  the 
writ  noted,  in  accordance  with 
the  provisions  of  article  649. 

The  judge  may,  upon  the  de- 
mand of  an  interested  party,  m 
the  cases  mentioned  in  the  two 
preceding  paragraphs,  order  the 
sale  to  be  suspended . 

If  the  opposition  applies  to  a 
subsequent  writ  only,  the  sher- 
iff returns  the  writ  against 
which  the  opposition  is  directed, 
and  continues  his  proceedings 
upon  the  first  writ.— New,  in 
part.  O.  C.  651,  655,653,  am.; 
C.  P.L.  642,  §4. 

Supra,  art.  711. 

730.  Notwithstanding  the 
filing  of  any  opposition  to  the 
seizure  or  sale  of  immovables  or 
rents,  the  sheriff  is  bound  to  con- 
tinue the  publications  herein- 
above prescribed  ;  but  he  cannot 
in  such  case  proceed  with  the 
sale  without  an  order  from  the 
court,  except  in  the  cases  men- 
tioned in  the  preceding  article. 
— O.  C.653,  am. 

781.  The  proceedings  upon 
oppositions  to  the  seizure  or  sale 
of  the  immovables  or  rents  are 
in  other  respects  the  same  as 
those  upon  oppositions  to  the 
seizure  or  sale  of  movable  prop- 
erty.—O.  C.  661,  am. 

Supra,  art;  650,  et.  s.;  infra, 
arts.  1133.  1134. 

732.  Every  party  who  op- 
poses unsuccessfully  the  sale  of 
an  immovable  or  of  a  rent  under 
seizure  is  liable  towards  the 
seizing  creditor  and  the  debtor, 
not  only  for  the  costs  incurred 
upon  his  opposition,  but  also  for 
all  damages  resulting  there- 
from, including  interest  upon 
the  amount  due  to  the  seizing 
creditor  for  the  time  during 
which  the  sale  was  stopped. — 
O.  Q.  656,  am, 
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738.  When  oppositions  are 
deoided  before  the  day  fixed  for 
the  sale,  if  the  seizure  is  not  set 
aside,  the  sheriff  on  the  day  of 
sale  proceeds  to  sell. 

But  if  the  oppositions  are  de- 
cided after  the  day  fixed,  the 
sheriff,  before  proceeding  to  the 
sale,  must  insert  in  the  Quebec 
Official  Gazette,  at  the  latest 
fifteen  days  before  the  sale,  a 
notice  in  accordance  with 
Schedule  M  in  the  Appendix, 
and  must,  moreover,  cause  it  to 
be  published  in  conformity  with 
the  rules  contained  in  articles 
717  and  718. 

In  all  such  cases  the  sheriff 
must    observe    the  conditions 

Erescribed  in  the  judgment.— 
>.  C.  662,  am. ;663;  R.  S.  5035. 

See  Form,  Sched.  M,  in  Ap- 
pendix. 

Supra,  art.  15,  §  8 ;  infra,  art. 
767. 

784.  Article  654  applies  to 
seizure  in  execution  against  im- 
movables.—-O.  C.  664,  am.;  R. 
S.  5936. 

iv.— Bidding  and  Sale. 

735.  Bids  may  be  given  in 
writing  at  the  sheriff's  office  at 
any  time  after  the  seizure,  but 
at  least  four  days  previous  to 
the  date  fixed  for  the  sale.— 
O.C.  665,  am. 

786.  Every  such  bid  must  be 
in  writing,  and  be  signed  by  the 
bidder,  unless  it  is  in  the  form 
of  a  notarial  original,  and  must 
state  : 

1 .  The  name  of  the  cause  in 
which  it  is  made  ; 

2.  The  names,  quality  and 
residence  of  the  bidder ; 

3.  The  immovable  or  rent 
bid  upon; 

4 .  The  amount  offered .  — O .  C. 
6684  am. 

737,  Every  such  bid  must  be 


accompanied  with  an  affidavit 
declaring  that  it  is  made  in 
good  faith  and  not  to  delay  the 
proceedings,  and,  if  the  bidder 
is  a  creditor,  stating  the  nature 
and  amount  of  his  claim. 

The  sheriff  may  receive  the 
affidavit.— O.  C.  666,  am.,  667. 

738.  If  a  person  bidding  is 
not  a  creditor,  the  sheriff  may, 
if  he  thinks  fit,  require  security 
from  such  bidder,  or  a  deposit 
of  a  sufficient  sum  to  cover  the 
costs  incurred  by  the  seizing 
creditor  up  to  the  time  of  such 
bid,  and  the  costs  of  a  resale 
upon  false  bidding,  in  case  it 
should  be  necessary .— O.  C.  667, 
am. 

789.  The  sheriff  must  in- 
dorse on  every  such  bid  the  date 
of  its  filing,  and  return  it  into 
court  with  his  other  proceed- 
ings.— O.  C.  669,  am. 

740.  The  sheriff  must  fur- 
nish the  officer  by  whom  the  sale 
is  to  be  made  with  a  list  of  the 
bids  duly  filed.— O.  C.  670,  am. 

741.  All  immovables  most 
be  bid  upon  and  sold  at  the  door 
of  the  parish  church  of  the  local- 
ity where  they  are  situated,  ex- 
cept in  the  following  cases : 

1.  Immovables  situated  in  a 
parish  not  civilly  erected  must 
De  offered  for  final  bidding  and 
adjudication  at  the  registry 
office  for  the  registration  divi- 
sion in  which  they  are  situated  ; 

2.  Immovables  situated  with- 
in the  limits  of  a  parish  wholly 
or  partially  contained  in  the 
Island  of  Montreal,  and  those 
situated  elsewhere  in  any  city, 
town  or  chief-place  where  the 
sheriff's  office  is  kept,  or  within 
the  suburban  limits  (banlieue) 
thereof,  must  be  bid  upon  and 
sold  at  the  sheriff's  office ; 

3.  Lines  of  railway  must  be 
sold  at  the  office  of  the  sheriff 
charged  with  the  writ. 
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The  judge  may,  upon  the 
application  of  any  interested 
party,  allow  the  sheriff  to  sell 
the  immovables  at  any  other 
specified  place,  if  they  can  there 
be  sold  to  greater  advantage. — 
New  in  part.  O.  0.  671 ;  R.  S. 
5037;  57  Vic,  c.  48,  s.  3. 

742.  The  sheriff  may,  before 
proceeding  to  the  sale,  require 
from  the  seizing  creditor  a  sum 
sufficient  to  cover  the  disburse- 
ments necessitated  by  the  sale, 
as  well  as  the  disbursements 
necessitated  by  the  seizure  and 
publications  whenever  the  sum 
deposited  under  article  704  is 
insufficient  therefor,  or  when- 
ever no  sum  has  been  required 
in  virtue  of  that  article.— New. 

743.  On  the  day  and  at  the 
place  appointed  for  the  sale,  the 
officer  conducting  the  same, 
after  reading  the  notice,  the 
charges  and  the  conditions  of 
the  sale,  and  the  bids  filed  in 
the  sheriff's  office,  offers  the 
immovables  for  sale,  taking  as 
an  upset  price  the  only  bid  or 
the  highest  bid  filed  with  the 
sheriff,  if  any  have  been  so  filed. 
— O.  C.  673. 

Supra,  art.  8. 

744.  Unless  the  judgment 
debtor  consents,  the  sale  must 
not  proceed  beyond  the  amount 
necessary  to  pay  the  debt,  in 
principal,  interest  and  costs. 

Supra,  art.  664. 

745.  The  conditions  of  the 
sheriff's  sale  must  express  all 
those  contained  in  articles  746, 
747,  758,  759,  779  and  780,  in  the 
advertisements,  and  in  any 
judgment  affecting  the  sale — 
O.  C.  675,  am. 

746.  No  bid  can  be  received 
unless  the  bidder  declares  his 
names,  quality  or  occupation 
and  residence. 

Verbal  bids  may  bs  made  by 
proxy. 


Minutes  are  taken  of  the  bids 
received .  — O .  C .  674,  am . ;  677 . 
Injra,  art.  757. 

747.  Every  bid  implies  an 
undertaking  to  buy  the  prop- 
erty at  the  price  of  such  bid, 
subject  to  the  condition  that  no 
higher  valid  bid  will  be  taken . 
— O.  C.  674,  am. 

748.  The  following  persons 
cannot  be  bidders  or  purchasers 
at  the  sale : 

1.  The  party  upon  whom  the 
property  is  sold,  if  personally 
liable  for  the  debt ; 

2 .  The  persons  mentioned  in 
article  1484  of  the  Civil  Code  : 

3.  The  sheriff  or  other  officer 
entrusted  with  the  sale  ; 

4.  The  false  bidder  who  has 
not  purged  his  default.— New  in 
part.    O.  C.  676. 

Civil  Code,  art.  1706. 

749.  The  officer  conducting 
the  sale  must  require  from 
every  bidder,  before  ne  receives 
his  bid,  a  deposit  of  a  sum  of 
money  equal  to  the  costs  then 
due  to  the  seizing  creditor  upon 
the  judgment  and  seizure, 
whenever  the  judge,  in  the  fol- 
lowing cases,  has  imposed  such 
condition : 

1.  At  the  instance  of  the 
seizing  creditor,  in  any  case  of 
resale  upon  false  bidding  or 
whenever  the  sale  has  been 
stopped  by  an  opposition  : 

2.  Whenever  an  affidavit  is 
produced,  stating  that  the  de- 
ponent is  credibly  informed  and 
believes  that  the  debtor  will, 
with  a  view  to  retard  the  sale, 
cause  the  immovable  to  be  ad- 
judged to  some  insolvent  or 
unknown  person. 

The  advertisements  need  not 
mention  such  condition.— O.  C. 
678,  679,  am.;  R.  S.  5938,  5939. 

Supra,  art.  15,  s.  8. 

750.  In  any  case  wherein  a 
resale  upon  false  bidding  has 
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taken  place,  the  judge  may, 
upon  application  by  any  inter- 
ested party,  order  that  every 
bidder  shall  be  required  to  de- 
posit a  sum  equal  to  one- third 
of  the  debt  due  to  the  seizing 
creditor,  in  principal,  interest 
and  costs,  but  not  in  any  case 
exceeding  four  hundred  dollars. 
— O.  C.  68),  am.;  R.  S.  5040  ;  58 
Vic,  c.  47,  s.  1. 

751.  The  officer  proceeding 
to  the  sale  may,  with  the  con- 
sent in  writing  of  the  person 
who  has  caused  the  condition 
to  be  imposed,  or  of  his  attor- 
ney, receive  any  bid  without 
requiring  the  prescribed  de- 
posit. 

When  the  person  who  has 
caused  the  condition  to  be  im- 
posed is  not  the  seizing  creditor, 
the  written  consent  of  the  lat- 
ter or  of  his  attorney  is  likewise 
required.— O.  C.  681,  am. 

752.  If  any  bidder  fails  to 
deposit  forthwith  the  amount 
required,  his  bid  is  disregarded, 
and  the  proceedings  are  re- 
sumed upon  the  previous  bid. — 
O.  C.  682. 

753.  Immediately  after  adju- 
dication the  officer  proceeding 
to  the  sale  is  bound  to  refund 
to  every  bidder,  except  the 
purchaser,  the  amount  de- 
posited by  him. 

The  deposit  made  by  the 
purchaser  is  retained  as  part  of 
the  purchase  money. — O.  C.  683, 
am. 

754.  When  several  immov- 
ables cannot  be  sold  separate- 
ly without  disadvantage,  the 
judge,  upon  the  demand  of  any 
interested  party,  may  order 
such  immovables  to  be  sold  as 
a  whole.—  New. 

Infra,  art.  805. 

755.  The  adjudication  of  an 
immovable  cannot  be  made  be- 
fore the  expiration  of  a  quarter 


of  an  hour  from  the  time  at 
which  it  was  put  up  for  sale, 
but  after  that  delay  the  officer, 
before  adjudging  it,  must  re- 
ceive all  other  bids  offered.— 
C.  C.  P.  684. 

756.  The  property  must  be 
adjudged  to  the  highest  and  last 
bidder. 

When  there  is  only  one  out- 
bidder, he  is  declared  the  pur- 
chaser.— New  in  part.  O.  C. 
685. 

Supra,  art.  662. 

757 .  A  person  who  has  pur- 
chased as  agent  for  another  is 
bound  to  furnish  the  sheriff 
within  three  days  with  the 
names,  quality  and  residence  of 
his  principal,  and  evidence  of 
his  power  of  attorney,  or  a  rati- 
fication of  his  bid  ana  purchase ; 
in  default  whereof  he  is  held 
to  have  purchased  in  his  own 
name. 

He  is  likewise  held  to  have 
purchased  it  in  his  own  name. 
if  the  person  for  whom  he  acted 
is  not  known,  cannot  be  found, 
is  notoriously  insolvent,  or  is 
incapable  of  being  purchaser .  — 
O.C.686. 

Supra,  art.  746. 

Civil  Code,  art.  1715,  et.  s. 

758.  The  purchaser  is  bound 
to  pay  the  purchase-money  or 
the  balance  thereof  within  three 
days,  after  which  delay  he  is 
bound  to  pay  interest. — O.  C. 
687. 

750.  Nevertheless,  the  seiz- 
ing creditor  or  any  other  hypoth- 
ecary creditor,  whose  claim  is 
mentioned  in  the  certificate  of 
hypothecs  hereinafter  mention- 
ed, or  who  has  filed  an  opposi- 
tion in  the  hands  of  the  sheriff, 
may,  on  becoming  purchaser, 
retain  the  purchase-money  to 
the  extent  or  his  claim  until  the 
judgment  of  distribution,  pro- 
vided he  furnish  the  sheriff  with 
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sureties  for  all  damages  which 
may  result  to  any  party  inter- 
ested in  the  event  of  non-pay- 
ment of  such  sum  as  the  judge 
may  order  such  purchaser  to  pay 
into  the  hands  of  thesherift'.— 
O  C.  688,  am.;  R.  S.  5041 ;  Fair- 
banks vs.  Barlow.  M.L.R.,  4  S. 
C.  180. 

Infra,  art.  829. 

760  Upon  payment  by  the 
purchaser  of  the  purchase- 
money,  or  of  so  much  thereof  as 
he  is  not  entitled  to  retain,  the 
sheriff  is  bound  to  give  such  pur- 
chaser a  deed  of  the  sale  made 
to  him  containing  :— 

1.  A  designation  of  the  writ 
under  which  the  sale  took 
place ; 

2.  The  number  of  the  cause, 
and  the  names  and  the  designa- 
tion of  the  parties ; 

3.  A  description  of  the  im- 
movable sold  ;  and,  if  such  im- 
movable is  a  line  of  railway  and 
its  appurtenances,  and  an  offi- 
cial plan  of  such  railway  has 
not  been  made  in  accordance 
with  article  5668  of  the  Revised 
Statutes,  mention  of  the  name 
of  such  railway,  and  of  its  ter- 
minal points,  in  such  a  manner 
as  to  establish  its  identity  ; 

4.  A  statement  that  all  the 
formalities  prescribed  by  law 
have  been  observed ; 

5.  The  time  and  place  at  which 
the  property  was  adjudged  ; 

6.  The  conditions  of  the  sale, 
including  those  mentioned  in 
articles  779  and  780  ; 

7.  A  statement  of  the  price  at 
which  the  property  was  ad- 
judged, and  how  it  was  paid  ; 

8.  A  conveyance  of  all  the 
rights  of  the  judgment  debtor 
upon  the  immovable.— O.  C.  689, 
am.;  57  Vic,  c.  48,  s.  4. 

Supra,  art.  745;  infra,  art. 
1053, 1318. 
Civil  Code,  art.  2155. 


v.— Resale  for  False  Bidding. 

761.  Upon  the  sherifl's  return 
that  a  purchaser  has  not  paid 
the  whole  or  a  balance  of  the 
purchase-money,  or  given  secur- 
ity when  he  may  lawfully  do  so, 
the  seizing  creditor  may  de- 
mand that  the  immovable  of 
which  the  purchase-money  thus 
remains  due  be  resold  for  false 
bidding  upon  the  purchaser 
thus  in  default ;  and  this  is 
done  by  a  petition  served  upon 
the  latter  with  the  delays  re- 
quired for  ordinary  summons. 

If  the  purchaser  has  no  domi- 
cile, residence  or  place  of  busi- 
ness in  the  district  where  the 
adjudication  took  place,  the  ser- 
vice may  be  made  at  the  office 
of  the  court  from  which  the 
seizure  issued. — O.C.  690,  am. 

Supra,  arts.  149,758;  infra, 
788, 829. 

762.  If  the  seizing  creditor 
fails  to  proceed  against  the  pur- 
chaser with  proper  diligence, 
any  other  creditor  whose  claim 
appears  upon  the  record,  or  the 
debtor,  may  demand  the  resale  ; 
but  the  purchaser  cannot  be 
held  liable  for  the  costs  of  more 
than  one  of  such  proceedings ; 
and  that  of  the  seizing  creditor 
or,  in  his  default,  the  one  first 
served  has  preference  over  the 
others,  provided  it  is  followed 
up  with  proper  diligence.— O.C. 
691,  am. 

763.  The  proceedings  upon 
an  application  for  resale  for 
false  bidding  are  summary,  and 
no  written  contestation  can  be 
had  thereon  without  leave  of 
the  judge. -0.  C.  692,  am.;  R.  S. 
5942. 

764.  The  purchaser  may  pre- 
vent the  resale  for  false  bidding 
by  paying  into  the  hands  of  the 
sheriff  before  such  sale  the 
amount  of  the  purchase-money 
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with  the  interest  accrued  there- 
on since  the  adjudication,  and 
all  costs  incurred  by  reason  of 
his  default.—  O.  C.  094. 

765.  The  false  bidder  is  liable 
to  the  judgment  creditors  and 
to  the  debtor  for  all  interest, 
costs  and  damages,  resulting 
from  his  failure  or  delay  to  pay 
the  purchase-money,  and  also 
for  the  difference  between  the 
amount  of  his  bid  and  the  price 
brought  by  the  actual  sale,  if 
such  price  be  less. 

If  tne  price  be  greater,  he  has 
no  right  to  the  excess,  which 
goes  to  the  benefit  of  the  judg- 
ment debtor  and  his  creditors.— 
O.  C.  603,  am. 

Supra,  art.  748,  s.  4. 

Civil  Code,  art.  1568. 

766.  If  the  price  upon  the  re- 
sale is  not  sufficient  to  cover  the 
amount  of  the  first  purchase 
with  interest  thereon  and  the 
costs  incurred  on  the  resale,  the 
false  bidder  may  he  held,  even 
by  coercive  imprisonment,  to 
pay  the  difference,  upon  an  ap- 
plication to  that  effect  made  by 
any  party  to  the  suit,  in  the 
same  manner  and  under  the 
same  conditions  as  that  for  a 
resale. — O.  C,  695, 

Infra,  art.  833,  §  3. 

767.  The  sheriff  proceeds 
upon  the  writ  to  the  sale  for 
false  bidding  by  observing  the 
conditions  fixed  by  the  judg- 
ment ordering  the  sale,  and  by 
conforming  to  the  rules  pre- 
scribed by  article  733.  —New,  O. 
C,  696. 

Supra,  arts.  749,  775. 

vi. — Return  of  Writs  of 
Execution. 

768.  When  the  debtor  has  no 
immovables  to  seize,  the  sheriff 
must  immediately   return  the 


writ  with  a  certificate   to  that 
effect.— 0.  C.,   697. 
Supra>  art.  590,  et.  s. 

769.  Six  days  after  the  sale 
the  sheriff  must  return  : — 

1.  The  writ  under  which  he 
proceeded  to  the  sale ; 

2.  A  certificate  of  his  proceed- 
ings : 

3.  The  minutes  of  seizure  ; 

4.  A  copy  of  the  advertise- 
ments, with  a  certificate  of 
their  publication  and  of  the  oral 
publications ; 

5.  The  minutes  of  the  bid- 
ding ; 

6.  The  conditions  of  sale  ; 

7.  A  statement  of  his  fees  and 
disbursements,  tax»d  in  con- 
formity with  article  776 ; 

8.  The  certificate  of  hypothecs 
charged  upon  the  immovable 
seized,  or,  if  such  certificate  has 
not  yet  been  furnished,  a  de- 
claration whether  it  will  be 
furnished  by  him  to  the  protho- 
notary  ; 

9.  All  oppositions  and  claims 
placed  in  his  hands,  or  writs  of 
execution  which  have  been 
noted  on  the  first  writ. — O.  C. 
697,  698. 

Infra,  arts.  1132, 1291. 

770.  On  the  day  of  sale,  or 
within  four  days  thereafter,  any- 
interested   party  may  furnish 
the   sheriff  with   a  certificate 
signed  bv  the  registrar  of  the 
registration  division  in  which 
the  immovable  is  situate,  men- 
tioning the  privileges,  hypoth- 
ecs and  other  charges   affect- 
ing such  immovable,  and  regist- 
ered up  to  the  day  of  sale. 

If  several  certificates  are 
offered  to  the  sheriff,  he  must 
accept  the  first  so  offered  ;  and 
if  several  are  offered  at  the  same 
time,  the  one  obtained  first  after 
the  seizure . 

Should  the  interested  parties 
fail   to   furnish  the  certificate 
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within  the  prescribed  delay,  the 
sheriff  must,  if  he  has  sufficient 
moneys  realized  from  the  sale, 
procure  it,  paying  its  costs  to 
the  registrar,  and  transmit  it 
to  tli e  prothonotary  either  with 
his  return,  or  thereafter  if  he 
could  not  obtain  it  before  such 
return. 

When  it  appears  by  the  sher- 
iff's return  that  the  certificate 
will  not  be  furnished  by  him 
to  the  prothonotary,  any  inter- 
ested party  may  do  so,  subject 
to  the  rules  governing  certifi- 
cates received^ by  the  sheriff.— 
New.  O.  C,  099. 
Infra,  arts.  777,  784. 
771.  The  certificate  must 
contain  :— 

1.  All  hypothecs  registered 
against  the  property,  as  soon  as 
hypothecs  are  thus  registered, 
from  the  time  when  the  plan 
and  book  of  reference  have  been 
in  force  in  the  registration  divi- 

2.  All    hypothecs    registered 
against  the  parties  who,  during 
the  ten  years  previous  to  "-- 
sale,  were  owners  of  the 
movable ; 

3.  All  anterior  hypothec 
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preserved  Interest  which  ap- 
pears to  be  due. 

But  the  registrar  must  not 
Includehypotnecs  which  appear 
by  hisbooksto  have  been  wholly 
discharged  or  extinguished ; 
and,  in  searching  for  hypothecs, 
theregistrar  must  not  go  beyond 
the  date  of  a  sheriff's  title,  or  of 
a  sale  by  forced  licitation,  or  of 
any  other  sale  having  the  effect 
of  a  sheriff's  sale,  or  of  a  judg- 
ment of  confirmation  of  title, 
with  regard  to  the  immovable 
in  question,  and  which  has  been 
registered  ;  except  as  to  hypo- 
thecs which  are  not  by  such 
means  discharged  or  extin- 
guished. 

If  there  is  no  hypothec  regist- 
ered, or  if  all  the  hypothecs  re- 
Slstered  appear  to  have  been 
Ischargedor  extinguished,  he 
must  state  so  in  his  certificate. — 
O.  C.arfc.  700. 

Infra,   arts.  790,  808. 

Civil  Code.  art.  2177. 

772.  If  the  registrar  cannot 
ascertain  from  the  books  and 
documents  in  his  office  what 
persons  were  owners  of  the  im- 
movable during  the  ten  years 
which  precedett  the  sale,  he 
m,.«.  rtfiiM,...!„  inquire  of  the 

acquainted 
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during  the  ten  years  which  pre- 
ceded the  sale,  in  another 
county  or  registration  division, 
of  which  neither  the  books,  en- 
tries and  documents  relating  to 
such  immovable,  nor  copies 
thereof,  have  been  transmitted 
to  the  registry  office  of  the 
county  or  registration  division 
in  which  the  immovable  was 
situated  at  the  time  of  the  sale, 
the  registrar  states  the  fact  in 
his  certificate ;  and  in  every 
such  case  the  sheriff  must  ob- 
tain, from  the  registrar  of  such 
other  county  or  registration 
division,  a  certificate  of  all 
hypothecs  registered  while  the 
immovable  was  within  such 
county  or  registration  division, 
and  the  latter  registrar  is  like- 
wise subject  to  the  provisions 
the  two  preceding  articles. — O. 
C.  702,  am. 
Infra,  art.  1073. 

774.  After  the  plan  and  book 
of  reference  have  been  deposited 
in  any  registry  office,  in  accor- 
dance with  the  provisions  of 
articles  2168,  2169,  2176a  and 
21766  of  the  Civil  Code,  the 
Lieutenant-Governor  -  in-Coun- 
cil  may  change  the  form  of  the 
certificate  of  hypothecs ;  and 
every  order  to  that  effect  is  pub- 
lished in  the  Quebec  Official 
Gazette,  and  takes  effect  from 
and  after  the  day  therein  fixed, 
provided  such  day  be  not  less 
than  one  month  after  the  pub- 
lication of  the  order.— O.  C.  703, 
am.;H.  S.  5943. 

Infra,  art.  1073. 

775.  In  the  case  of  resale  for 
false  bidding,  no  certificate  of 
hypothecs  need  be  produced  if 
one  has  already  been  filed  on 
the  occasion  of  the  first  sale. — 
O.  C.  704,  am. 

776.  The  sheriff  is  allowed, 
out  of  the  moneys  which  he  has 
levied,  all  costs  incurred  by  him 


to  effect  the  sale,  and  all  fees 
belonging  to  his  office,  after 
they  have  been  taxed  by  the 
judge  or  by  the  prothonotary, 
together  with  the  cost  of  the 
certificate  of  hypothecs  ;  and  he 
must  hold  the  balance  subject 

to  the  order  of  the  court O.  C. 

705,  am.;  55-56  Vic,  c.  42,  s.  2. 
Infra,  art.  798. 

777.  Any  person,  except  the 
debtor,  who  nas  procured  the 
certificate  of  hypothecs,  is  col- 
located by  privilege  for  the 
amount  which  he  justifies  by 
claim  under  oath  to  have  paid 
for  the  certificate,  without  any 
fee  being  allowed  the  prothono- 
tary  for  such  collocation. 

The  claim  may  be  contested 
in  the  ordinary  manner.—  New. 

Supra,  art.  770;  infra,  art. 
798. 

vii.— Effect  of  Sheriff's  Sales 

778.  The  adjudication  is  not 
perfect  until  the  price  is  paid, 
and  then  it  conveys  ownership 
from  its  date.— O.  C,  706. 

Infra,  art.  1054.  Civil  Code, 
art.  1591. 

779.  The  purchaser  takes 
the  immovable  in  the  condition 
in  which  it  is  at  the  time  of  the 
adjudication,  without  regard  to 
deteriorations  or  improvements 
subsequent  to  the  seizure.— O. 
C.  707. 

Supra,  arts.  745,  760.  Civil 
Qode,  art.  1498. 

780.  The  adjudication  is  al- 
ways without  any  warranty  as 
to  the  contents  oi  the  immov- 
able ;  but  it  convevs  all  rights 
belonging  to  it  which  the  judg- 
ment debtor  might  have  exer- 
cised, and  also  all  active  servi- 
tudes attached  to  it  even  al- 
though they  are  not  mentioned 
tioned  in  the  minutes  of  seiz- 
ure.—O.  C.  708. 
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Supra,  arts.  745,  760,  8.  6 ;  in- 
fra, art.  1054 ;  Civil  Code,  arts. 
408,  1409,  1503. 

781.  A  sheriffs  sale  dis- 
charges property  from  all  other 
real  rights  not  mentioned  in  the 
conditions  of  sale,  except : 

1.  Servitudes  with  which  the 
immovable  is  charged ; 

2.  Hypothecs  resulting  from 
the  commutation  of  seignorial 
rights,  except  as  to  arrears  ac- 
crued previously  to  the  sale ; 

3.  Rights  of  emphyteusis,  of 
substitution  not  yet  open,  or  of 
customary  dower  not  yet  open, 
except  when  it  appears  on  the 
face  of  the  proceedings  that 
there  exists  a  prior  or  preferable 
claim.— O.  C.  arts.  700,  710,  711. 

Supra,  arts.  725,  745  ;  infra, 
art.  1045;  Civil  Code,  arts.  571, 
950,  953,  1447,  1588,  2081,  2081, 
s.  6,  2157. 

782.  A  purchaser  who  can- 
not obtain  the  delivery  of  the 

§roperty  from  the  judgment 
ebtor  may  apply  to  the  judge 
by  petition,  of  which  the  debtor 
has  received  notice,  and  obtain 
an  order  commanding  the 
sheriff  to  dispossess  the  debtor 
and  put  the  purchaser  in  pos- 
session, without  prejudice  to 
therecourse  of  the  latter  against 
the  debtor  for  all  damages  and 
costs  resulting  from  his  refusal. 
— O.  C.  712,  am.;  R.  S.  5945. 
Supra,  15,  s.  8,  610,  611. 

783.  The  proceedings  upon 
this  application  are  the  same  as 
upon  the  application  for  a  re- 
sale for  false  bidding.—  O.  C. 
713. 

Supra,  art.  761  et.  s. 

viii.— Vacating  Sheriff's  Sales 

784.  Sheriffs  sales  may  be 
vacated  at  the  instance  or  the 
judgment  debtor,   or    of    any 


creditor    or    other    interested 
person : 

1.  If  fraud  or  artifice  was  em- 
ployed, with  the  knowledge  of 
the  purchaser,  to  keep  persons 
from  bidding ; 

2.  If  the  essential  conditions 
and  formalities  prescribed  for 
the  sale  have  not  been  observed ; 
but  the  seizing  creditor  cannot 
vacate  the  sale  for  any  want  of 
formalities  attributable  to  him- 
self or  his  attorney.— O.  C.  714. 

Civil  Code,  arts.  993,  1586, 
1587. 

785.  Sheriff's  sales  may  be 
vacated  at  the  instance  of  the 
purchaser : 

1.  If  he  is  liable  to  eviction 
by  reason  of  some  customary 
dower,  substitution  or  other 
right  from  which  the  property 
is  not  discharged  by  sheriff's 
sale; 

2.  If  the  immovable  differs 
so  much  from  the  description 
given  of  it  in  the  minutes  of 
seizure,  that  it  is  to  be  pre- 
sumed that  the  purchaser 
would  not  have  bougnt  had  he 
been  aware  of  the  difference — 
O.  C.  714. 

Supra,  art.  781;  Civil  Code, 
arts.  950,  953,  992,  1447,  1502, 
1586,  1587. 

786.  Applications  under  ar- 
ticle 784  to  vacate  sheriff's  sales 
must  be  made  within  the  same 
delays  as  prescribed  for  appeal- 
ing to  the  Court  of  Queen's 
Bench  from  judgments  of  the 
Superior  Court.— O.  C.  716; 
Berard  vs.  Barrette,  5  R.L.  703, 

Infra,  art.  1209. 

787.  The  application  must  be 
made  in  the  suit  by  petition, 
served  upon  the  seizing  party 
and  upon  all  other  interested 
parties  in  the  suit,  and  is  sub- 
ject to  the  same  rules  and  de- 
lays as  ordinary  suits. 

The  party  who  prosecuted  the 
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seizure  and  sale  has  a  preferable 
right  to  contest  any  such  appli- 
cation ;  and,  if  he  fails  to  do  so 
within  the  prescribed  delays, 
any  other  party  may  take  up  the 
contestation  ;  but  the  purchaser 
cannot  in  any  case  be  condemned 
to  pay  the  costs  of  more  than 
one  contestation.—  O.  G.  715, 
am. 

788.  Grounds  of  nullity 
against  a  sheriffs  sale  may  like- 
wise be  set  up  by  the  purchaser 
against  whom  an  application  is 
made  for  a  resale  for  false  bid- 
ding.— O.C.  717. 

ix.— Oppositions  for  Payment. 

789.  The  prothonotary  must 
keep  a  register  in  which  are  en- 
tered ail  returns  by  the  sheriff 
to  writs  of  execution,  with  men- 
tion of  the  amounts  levied,  of 
the  oppositions  made  to  the  dis- 
tribution thereof,  of  all  claims 
filed  as  well  in  the  hands  of  the 
sheriff  as  in  the  office  of  the 
court,  of  all  contestations  and  of 
the  date  of  the  posting  and  of 
the  presentation  of  motions  for 
the  homologation  of  the  report. 
— O.  C.  718,  am. 

790.  Oppositions  for  payment 
are  necessary  only  for  such 
claims  as  the  registrar  is  not 
bound  to  insert  in  the  certificate 
of  hypothecs  required  by  article 
771. 

They  are  not  necessary  for 
claims  resulting  from  municipal 
or  school  taxes,  or  assessments 
for  the  building  or  repairing 
of  churches,  parsonages  and 
churchyards ;  and  it  is  sufficient 
that  a  statement  of  such  claims, 
certified  by  the  secretary-treas- 
urer or  other  authorized  agent 
of  the  corporation,  and  accom- 
panied with  the  necessary 
vouchers,  be  filed  in  the  hands 
of  the  sheriff  or  prothonotary. 


Claims  for  arrears  of  cens  et 
rentes  or  rents  constituted  in 
their  stead,  may  likewise  be 
made  by  filing  with  the  sheriff 
or  prothonotary  a  statement 
thereof,  under  the  signature  of 
the  creditor  or  of  his  agent.— 
O.  C.719. 

Civil  Code,  arts.  2011,  2012. 

791.  No  costs  are  allowed 
upon  oppositions  for  the  pay- 
ment of  any  claims  mentioned 
in  the  preceding  article.-— O.  C. 
721,  am. 

792.  Oppositions  for  payment 
mav  be  filed  with  the  sheriff;  if 
he  has  not  yet  made  his  return, 
or  in  the  office  of  the  court  with- 
in six  days  after  the  return. 

After  such  delay  they  can  only 
be  filed  with  the  leave  of  the 
judge  and  upon  such  conditions 
as  he  imposes.— O.  C.  720,  am.; 
R.  S.  5046\ 

Supra,  art.  15,  §  8. 

x. — Payment  of  the  Moneys 
without  Collocation. 

793.  The  moneys  levied  may, 
without  the  formality  of  a  re- 

Eort  of  distribution,  be  adjudged 
y  the  prothonotary  to  the  par- 
ties entitled  to  them,  upon  a 
motion  to  that  effect,  in  the  fol- 
lowing cases : 

1.  When  no  opposition  for  pay- 
ment has  been  filed,  and  no 
claim  appears  by  the  certificate 
of  hypothecs ; 

2.  When  the  proceeds  do  not 
exceed  the  costs  of  seizure ; 

3.  When  all  the  parties  con- 
sent.— O.  C.  723,  752,  am. 

xi.— Collocation   and  Distribu- 
tion of  Moneys. 

794.  Between  the  sixth  and 
the  twelfth  days  after  the  sher- 
iffs return  certifying  that  he 
has  levied  moneys,  the  prothono- 
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tary  must  prepare  a  scheme  of 
collocation  or  distribution,  and 
report  the  same. 

if,  however,  the  sheriff  has 
been  unable  to  file  the  certificate 
of  hypothecs  with  his  return, 
the  delay  above  prescribed  is 
reckoned  only  from  the  filing  of 
such  certificate. — O.  C.  724,  am. 

Supra,  art.  770 ;  infra,  art. 
1057. 

795.  The  report  of  distribu- 
tion must  mention  the  names 
and  designation  of  the  plain- 
tiffs, defendants,  opposants  and 
claimants,  the  amount  levied, 
the  name  of  the  person  in  whose 
hands  it  is,  and  the  filing  of  the 
certificate  of  hypothecs. — O.  C. 
725,  am. 

796.  Each  collocation  must 
form  a  separate  article  in  num- 
erical order,  and  must  mention 
whether  the  claim  bears  upon 
all  the  moneys  to  be  distributed 
or  only  upon  the  price  of  a  par- 
ticular immovable  or  part  of  an 
immovable,  the  nature  of  the 
claim  and  the  date  of  the  title 
and  of  its  registration.— O.  C. 
726. 

797.  The  prothonotary  must 
prepare  the  report  of  distribu- 
tion in  accordance  with  the  ap- 
parent rights  of  the  parties,  as 
shown  by  the  certificate  of  hy- 
pothecs, the  oppositions,  claims 
and  other  documents  forming 
part  of  the  record,  and  in  con- 
formity with  the  rules  contain- 
ed in  the  Civil  Code,  in  the  titles 
Of  Privileges  andHypothecs  and 
Of  Registration  of  Heal  Rights, 
and  with  those  hereinafter  de- 
clared.—O.  C.  727,  am. 

Civil  Code,  art.  1980,  et.  8.; 
2082,  et.  s. 

798.  Law  costs  must  be  col- 
located in  the  following  order : 

1.  Costs  of  the  report ; 

2.  Commission  on  amounts 
deposited    and   tax    upon  the 


amount  levied,  if  any  is  due, 
and  costs  of  seizure  and  sale,  if 
they  have  not  been  retained  out 
of  the  moneys  levied ; 

3.  The  amount  due  under 
article  777  to  the  party  who  has 
furnished  the  certificate  of  hypo- 
thecs ; 

4.  Costs  incurred  upon  the 
writ  of  execution  against  im- 
movables, and  such  as  may  re- 
main due  upon  the  discussion 
of  the  movables ; 

5.  Costs  of  cancelling  hypo- 
thecs, or  of  establishing  that 
they  are  extinguished  mr 

6.  Cost  of  seals,  and  of  mak- 
ing any  inventory  required  by 
law; 

7.  Costs  incurred,  either  in 
the  court  below  or  in  appeal, 
upon  proceedings  incidental  to 
the  seizure  and  necessary  to 
effect  the  sale  of  the  immov- 
ables ; 

8.  Costs  of  suit  of  the  seizing 
creditor.— O.  C,  art.  728,  am.  ; 
Tansey  vs.  Bethune,  M.  L.  R..  1 
Q.  B.  28. 

Supra,  art.  776.  Civil  Code, 
art.  2009,  §  1 . 

799.  After  law  costs,  those 
claimants  must  be  collocated  in 
their  respective  order  who  had 
some  right  of  property  in  the 
immovables  sold,  and  failed  to 
set  up  their  rights  in  due  time 
by  opposition  to  annul,  opposi- 
tion to  withdraw,  or  opposition 
to  secure  charges,  or,  in  lieu 
thereof,  have  filed  oppositions 
for  payment;  after,  however, 
deducting  such  debts  as  they 
may  be  bound  to  pay  and  as  have 
become  payable  in  consequence 
of  the  sale  of  the  immovable, 
and  the  costs  mentioned  in  the 
preceding  article.— O.  C,  art. 

Supra,  art.  728. 

800.  Conditional  hypothecs 
are  collocated  in  the  report  ac- 
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cording  to  their  rank ;  bnt  the 
amounts  thereof  are  made  pay- 
able to  subsequent  creditors 
whose  claims  are  exigible,  upon 
security  being  given,  within  the 
delay  Axed  by  the  judge,  for  the 
return  of  the  money  in  the  event 
of  the  condition  being  fulfilled. 

If  there  are  no  subsequent 
creditors,  or  if  they  fail  to  give 
security,  the  amounts  are  made 
payable  to  the  debtor  upon  such 
security  being  given  by  him. 

If  such  security  is  not  given 
by  the  subsequent  creditors  or 
by  the  defendant,  the  amounts 
may  be  paid  to  the  conditional 
creditors,  upon  their  giving 
security  to  return  the  moneys 
in  the  event  of  the  condition 
failing  or  becoming  impossible, 
and  paying  interest,  when  the 
case  requires  it,  to  such  persons 
as  the  judge  may  order. 

If  none  of  the  parties  fur- 
nish the  requisite  security,  the 
amount  of  the  conditional  claim 
may  be  placed  in  the  hands  of 
a  sequestrator  or  depositary 
agreed  upon  by  the  parties,  or, 
if  they  cannot  agree,  upon  the 
choice  appointedl>y  the  judge.— 
O.  C.f  730,  am  ;  R.  S.,  5947. 

Supra,  art.  15,  §8,  559  ets. 
973  et  s.  Civil  Code,  arts.  1079 
et  s,  1823  et  s. 

801.  When  a  prior  claim  is 
undetermined  or  unliquidated, 
the  prothonotary  out  of  the  dis- 
posable moneys  must  reserve  a 
sum  sufficient  to  cover  it;  and 
such  sum  remains  in  the  sheriffs 
hands  until  the  claim  is  deter- 
mined or  liquidated,  or  until 
the  judge  otherwise  orders.— O. 
C.  art  731.  am. 

802.  Hypothecary  claims  due 
with  a  term  of  payment  become 
exigible  in  consequence  of  the 
discussion  and  sale  of  the  im- 
movable subject  to  them,  and 
are  collocated. 


If  they  do  not  bear  interest, 
the  creditor  is  then  collocated 
and  receives  the  amount  of  his 
collocation  only  upon  giving 
security  to  pay  interest  to  the 
subsequent  creditors  mentioned 
in  the  report,  or,  in  default  of 
such  creditors,  to  the  debtor, 
until  the  term  expires. 

If  the  creditor  is  collocated 
for  a  part  only  of  his  claim,  he 
is  not  liable  for  interest  towards 
such  subsequent  creditors  until 
the  full  amount  of  his  claim  is 
completed.— O.  C.  732,  am  ;  Bar- 
rette  vs.  Lallier,  5  C.  S.  Q.  65. 

Civil  Code,  art.  1089  et  s. 

803.  Claims  for  the  capital 
of  life-rents  are  determined  and 
collocated  according  to  articles 
1914,  1915,  1916  and  1917  of  the 
Civil  Code.— O.  C.  733.. 

Civil  Code,  art.  394. 

804.  Interest  and  arrears  of 
rents  preserved  by  registration 
of  a  deed  are  collocated  in  the 
same  rank  with  such  deed,  up  to 
the  day  on  which  the  immov- 
able is  adjudged. 

A  creditor  whose  claim  is  re- 
gistered is  collocated  in  the  same 
rank  for  such  taxed  costs  only 
as  are  incurred  in  the  court  in 
which  he  originally  obtained 
judgment  for  the  recovery  of  his 
claim. 

His  costs  in  appeal  rank  only 
according  to  the  date  of  their 
registration.— O.  C.  734. 

Civil  Code,  arts.  2034, 2121  et  s. 

805.  In  case  the  disposable 
moneys  are  insufficient,  the  pro- 
thonotary, if  the  record  does  not 
afford  him  sufficient  data  to 
perform  the  relative  valuation 
himself,  must  suspend  the  dis- 
tribution, and  report  the  facts 
to  the  judge,  in  the  following 
cases : — 

1.  When  several  immovables 
or  pieces  or  parcels  of  land, 
separately  charged  with  differ- 


^ 


COLLOCATION  AND  DISTRIBUTION  OF  MONEYS. 


nt  claim 


the: 


e  price 


.    When    i 


e  sold  for  o: 


.  e  wlih   a 

builder's  privilege  ; 

3.  When  a  creditor  has  some 
preferable  claim,  upon  part  of 
an  immovable  by  reason  of  im- 
provements or  other  cause. —O. 
C.  735  am  ;  R.  S.  5948. 

Supra,  754.  Civil  Code,  arts. 
417,  419,  2013  et  b,  2049   2073. 

S06.  Upon  the  application  of 
one  of  the  parties  interested, 
after  notice  given  to  the  others, 
the  judge  orders  experts  to  be 
named  in  the  ordinary  manner, 
in  order  to  establish  the  respec- 
tive values  of  the  immovables, 
pieces  of  land,  or  improvements, 
and  the  proportion  which  should 
be  allotted  to  each  out  of  the 
moneys  to  be  distributed.— O.  C. 
738,  am;  R.  S.  6948. 

807  The  relative  valuation 
being  established  upon  the  re- 
port of  the  experts,  the  cause  is 
sent  back  to  the  prothonotary 
by  the  judge  in  order  that  he 
may  proceed  to  determine  the 
order  of  collocation  and  the  dis- 
tribution of  the  moneys.— O.  C. 
737,*im.;R.  H.  5950. 

808.  The  certificate  of  hy- 
pothecs is  prima  facie  evidence 


mons.-O.C.  738,  am.;  R.  S.  5951. 

Supra,   art.  770  et.  s. 

Civil  Coda,  arts.  1207,  2159, 

809.  Any  party  to  the  cause, 
or  any  person  appearing  volun- 
tarily, may  produce  any  acquit- 
tance or  document  of  a  nature  to 
establish  the  discharge  or  ex- 
tinction of  a  claim  mentioned 
in  the  certificate  of  hypothec 
■"■"vided  it  is  accompa"""'  "■<* 

h  proof  as  would  bt 
justify  the  regis t; 
ceiving  it. 

The  judge  may  thereupon  cor- 
rect the  certificate,  or  order  it 
to  be  sent  back  to  the  registrar 
for  correction,  or  the  registrar 
may  transmit  to  the  prothono- 
tary a  supplementary  certificate 
in  amendment  to  the  former 
une.-O.  C.  739. 

Civil  Cinle,  art..  2148,  eh.  st. 

810.  The  registrar  is  deemed 
to  be  an  officer  of  the  court  for 
all  that  concerns  the  certificate 
of  hypothecs,  and  for  the  taxa- 
tion of  his  fees  and  expenses  for 
services  rendered  in  regard 
thereto. 

Such  fees  and  expenses  may, 
in  case  of  contestation,  be  taxed 
by  the  prothonotary,  after  notice 
to  the  registrar. — New  in  part. 
O.  C.  740  ;  2  Doutre,  N.  1021. 

811.  Any  person  interested 
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his  admissions  constitute  proof. 

The  rules  relating  to  the  sum- 
moning,  examination  and  pun- 
ishment of  witnesses  govern  the 
cases  provided  for  by  this 
article,  in  so  far  as  they  are  ap- 
plicable.—O.  C.  741,  am. 

Infra,jfLTt.  823. 

812.  When  the  hypothecary 
creditor  of  the  person  who  was 
in  possession  of  the  immovable 
in  question  at  the  commence- 
ment of  the  ten  years  next  pre- 
ceding the  day  of  the  judicial 
sale,  or  his  legal  representatives, 
cannot  be  found  so  as  to  be  sum- 
moned and  examined,  the  judge, 
upon  the  affidavit  of  any  person 
swearing  that  he  has  reason  to 
believe,  and  verily  believes,  that 
the  hypothec  has  been  paid,  dis- 
charged or  extinguished,  may 
order  such  creditor,  or  his  re- 
presentatives, to  be  summoned 
in  the  same  manner  as  absentee 
defendants;  and  if  such  cred- 
itor, or  his  representatives,  fail 
to  appear,  the  distribution  takes 
place  in  the  same  manner  as  if 
the  hypothec  had  not  been  men- 
tioned in  the  certificate  of  hy- 
pothecs.—O.  C.  741,  am. 

Infra,  art.  823. 

813.  The  parties  are  allowed 
eight  days  to  contest  the  report 
of  distribution,  reckoning  from 
the  day  on  which  it  was  posted. 
— O.  C.  742,  am. 

814.  The  contestation  may 
relate:  — 

1.  To  the  report  itself ; 

2.  To  the  rank  of  the  colloca- 
tion ; 

3.  To  the  merits  of  any  of  the 
claims  collocated. 

The  contestation  must  be  ac- 
companied with  the  documents 
in  support  thereof,  and  a  notice 
of  the  delav  within  which  it 
must  be  answered;  and  a  copy  of 
the  contestation  must  be  served 
upon  the  party  interested,  either 


personally  or  at  his  domicile, 
residence  or  place  of  business, 
or  at  the  office  of  the  court,  if 
there  is  no  such  domicile,  resi- 
dence or  place  of  business  in  the 
district. 

When  a  contestation  is  filed, 
the  report  is  suspended  to  th* 
extent  thereof.— O.  C.  "343,  am. 

815.  Contestation  of  the  re- 
port or  of  the* rank  of  the  collo- 
cations may  be  inscribed  forth- 
with upon  the  roll  for  hearing, 
after  notice  given  to  the  parties 
interested,  without  the  neces- 
sity of  any  written  answer  to 
any  such  contestation.—  O.C.  744 

810.  If  the  contestation  of 
the  report,  or  of  the  rank  of  the 
collocations,  or  of  any  colloca- 
tion is  maintained  without  be- 
ing opposed  by  any  party,  the 
costs  thereof  are  taken  out  of 
the  moneys  levied,  or,  if  the  con- 
testation benefits  some  credit- 
ors only,  out  of  the  moneys  com- 
ing to  such  creditors. 

In  the  event  of  the  costs  being 
adjudged  against  one  of  the 
parties,  the  contesting  party  is 
still  entitled  to  be  paid  them  out 
of  the  moneys  levied,  saving  to 
the  creditor  who  is  prejudiced 
by  such  collocation,  his  right  to 
demand  subrogation  against  the 
party  condemned  to  pay  them.— 
O .  C.  745,  am. 

Civil  Code,  art.  1154,  et.  s. 

817.  When  the  contestation 
of  the  report  or  of  a  collocated 
claim  is  maintained,  it  avails  for 
the  benefit  of  the  mass  of  the 
creditors,  and  the  court  orders 
the  prothonotary  to  prepare  a 
new  report  according  to  the 
rights  of  the  parties.— O.  C.  746, 
am. 

818.  The  right  of  contesting 
oppositions,  claims  or  colloca- 
tions belongs  to  whichever  of 
the  interested  parties  is  the 
first  to  use  it. 
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Ill 


The  party  whose  opposition, 
claim  or  collocation  is  contested 
is  not  bound  to  answer  more 
than  one   of  several  contesta- 
tions  founded    on    the     same 
grounds,  and  he  may  apply  to 
ave  such  contestations  united 
and  the   proceedings    thereon 
conducted  between  him  and  the 
first  contesting  party,  all  no- 
tices   required     being    served 
upon  all  the  other  contesting 
parties,  who  have   a  right  to 
watch    the    proceedings,    and 
even  to  be  put  in  the  place  of 
the  party  who  has  taken  up  the 
contestation  in  the  event  of  its 
withdrawal  or  of  his  neglect  or 
•  refusal  to  proceed.— O.  C.  747, 
am. 

819.  Contestations  upon  the 
merits  of  oppositions  or  claims 
are  in  other  respects  subject  to 
the  same  rules  and  delays  as 
summary  matters.— O.  O.  748, 
am. 

Infra,  art.  1155  et  8. 

820.  After  the  delay  for  con- 
testing the  report  has  expired, 
the  prosecuting  party,  or,  upon 
his  failure  to  do  so  within  two 
days,  any  other  party  interest- 
ed, may  move  for  the  homologa- 
tion of  the  whole  report,  if 
there  is  no  contestation,  or  of 
the  part  which  is  not  contested 
or  is  not  affected  by  the  contes- 
tation, when  it  is  only  to  a 
part. 

Such  motion  cannot,however, 
be  made  until  after  notice 
thereof  has  been  posted  in  the 
office  of  the  court  during  at 
least  four  days.— O.  C.  749. 

821.  When  a  part  only  of  a 
claim  is  contested,  the  creditor 
may,  after  notice  to  the  contest- 
ing party,  apply  for  the  homolo- 
gation of  the  part  not  contested, 
subject  to  the  reserve  of  a  sum 
sufficient  to  meet  the  contesta- 
tion.— New. 


822.  The  homologation  men- 
tioned in  the  two  preceding 
articles  may  be  thus  granted 
either  by  the  judge  or  by  the 
prothonotary,  unless  there  is  a 
counter-application  or  a  contes- 
tation, in  which  cases  the  court 
alone  must  decide.— O.  C.  750, 
am.;  Belleau  vs.  Bender,  3  B. 
R.  Q.  134. 

823.  If  in  any  distribution, 
whether  homologated  or  not,  a 
creditor  is  collocated  for  any 
sum  that  is  not  due  him,  the 
judge,  upon  a  declaration  of  the 
creditor  to  that  effect,  may 
order  a  supplementary  distribu- 
tion of  the  sum  thus  allowed 
him. 

If  the  person  thus  collocated 
fails  to  declare  what  he  has 
previously  received,  the  judge 
may,  upon  the  application  of 
any  party  interested,  and  on 
production  of  an  authentic  dis- 
charge, order  a  supplementary 
distribution  of  the  amount  of 
such  collocation. 

If  there  is  no  authentic  dis- 
charge, the  person  thus  colloc- 
ated must  be  calle'd  in,  upon 
application  to  the  judge;  and 
in  such  case  the  provisions  of 
articles  811  and  812  apply. 

If  the  person  collocated  has 
no  known  domicile  in  the  Pro- 
vince, or  if  he  is  dead  and  his 
legal  representatives  are  not 
certainly  known,  the  judge 
may,  upon  a  certificate  to  that 
effect,  order  them  to  be  called 
in,  in  the  manner  prescribed  by 
article  136.— O.  C.  751,  am. 
See  Form,  Sched.  N.  Appendix. 

xii. —Sub-Collocation 

824.  Any  creditor  of  a  per- 
son who  is  entitled  to  be  colloc- 
ated, or  is  collocated  upon 
moneys  levied,  has  a  right  to 
file  a  sub-opposition,  demand- 
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ing  that,  to  the  extent  of  his 
claim,  the  sum  accruing  to  his 
debtor  be  not  paid  to  such 
debtor,  but  be  paid  to  him  in 
the  following  cases : 

1.  When  his  debtor  is  insol- 
vent; 

2.  When  his  claim  carries  exe- 
cution.— O.  C.  753,  am. 

Civil  Code,  arts  1980, 1981. 

825.  Sub-oppositions  must 
be  served  on  the  party  whose 
moneys  are  stopped.— O.  C.  754, 
am. 

826.  The  sub-collocation  may 
follow  the  collocation  and  be  in- 
cluded in  the  general  report,  or 
it  may  form  a  separate  report. 

It  is  subject  to  the  same  rules 
and  formalities  as  the  general 
report,  and  the  costs  thereof  are 
borne  by  the  creditor  whose  col- 
location is  opposed.— O.  0.  755. 

827.  If  a  debtor  fails  to  ex- 
ercise his  rights  and  claims,  any 
of  his  creditors  who  have  made 
sub-oppositions  may  intervene 
in  the  distribution,  in  order  to 
exercise  the  rights  of  such 
debtor,  in  the  same  manner  and 
with  as  little  expense  as  the 
debtor  himself  could  have  done. 
— O.  C.  756,  am. 

Civil  Code,  art.  1031. 

xiii.— Payment  of  Moneys 
Levied 

828.  At  the  expiration  of 
fifteen  days  after  the  date  of  the 
judgment  of  homologation,  the 
sheriff  is  bound  to  pay  the 
moneys  received  bjr  him  to  the 
parties  thereto  entitled. — O.  C. 
757. 

829.  If  the  moneys  levied  or 
a  portion  thereof  remain  in  the 
hands  of  the  purchaser,  the 
judgment  of  distribution  must 
be  served  upon  him  and  upon 
his  failure  to  pay  to  the  sheriff, 
or  to   the  parties    interested. 


within  fifteen  days  from  such 
service,  the  amounts  necessary 
to  satisfy  the  claimants  who 
have  priority  over  him,  the  lat- 
ter may  demand  the  resale  of 
the  immovable  upon  him  for 
false  bidding.— O.  C.  750. 
Supra,  art.  750. 

830.  Any  party  aggrieved 
by  a  judgment  of  distribution 
may  seek  redress  by  means  of 
an  appeal,  or  a  petition  in  revo- 
cation if  there  are  grounds  for 
it,  whether  he  has  appeared  in 
the  suit,  or,  his  claim  being 
mentioned  in  the  certificate  of 
hypothecs,  he  has  not  appeared. 

Any  creditor  mentioned  in 
the  certificate  of  hypothecs,  who 
has  not  appeared  in  the  cause, 
may  also,  within  fifteen  days, 
seek  redress  by  means  of  an 
opposition  to  the  judgment. — O. 
C.  761. 

Infra,  art  1163  et  s.  1177  et  s. 

831.  In  the  event  of  a  judg- 
ment of  distribution  being  re- 
formed, or  of  the  adjudication 
being  set  aside,  or  of  the  eviction 
of  the  buyer  or  his  representa- 
tives by  reason  of  any  right  from 
which  the  property  was  not  dis- 
charged by  the  sale,  whatever 
sums  have  been  unduly  paid 
must  be  returned  to  the  sheriff, 
and  the  parties  are  bound  to  pay 
back  such  moneys  upon  an  order 
from  the  court  to  that  effect. — 
O.  C.  762. 

Civil  Code,  art.  1588. 

SBCTION    IV. 

Arrest  in  Civil  Matters  and 
Coercive  Imprisonment. 

832.  Coercive  imprisonment 
under  a  judgment  rendered  in  a 
civil  action  is  not  allowed  except 
against  the  persons  and  in  the 
cases  specified  in  the  following 
articles : 
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Civil  Code,  art.  2271. 
833.  The  persons  liable  to  co- 
ercive imprisonment  are : 

1.  Tutors,  curators  and  trus- 
tees, for  whatever  is  due  by  rea- 
son of  their  administration  to 
those  whom  they  represented ; 

2.  Any  person  indebted  as 
sequestrator,  guardian  or  de- 
positary, sheriff,  coroner,  bailiff, 
or  other  officer  having  charge 
of  moneys  or  other  things  under 
judicial  authority  ; 

Civil  Code,  art,  1586. 

3.  Any  person  indebted  as 
judicial  surety,  or  for  the  pur- 
chase   of    property   or  effects 


such  judgment  or  order,  by  pre- 
venting or  obstructing  the  seiz- 
ure or  sale  of  property  in  execu- 
tion of  such  judgment  or  order. 

In  such  cases  the  term  of  im- 
prisonment cannot  exceed  one 
year,  but  may  be  repeatedly  in- 
flicted until  the  process  or  order 
is  obeyed.—  New,  in  part,  C.  C. 
2273 ;  O.  C.  782. 

Supra,  arts.  18,  89,  160,  303, 
330, 408, 477, 620, 714  ;  infra,  arts. 
846,  884,  1001,  1005,  1302,  1326, 
1358. 

835.  Except  in  the  cases 
mentioned  in  the  two  preceding 
articles,  the  following  persons 


movable  or     immovable,     sold    cannot  be  arrested  or  imprison 


in  execution  of  the  judgment  of 
a  court ; 

4.  Any  person  condemned  by 
a  judgment  awarding  damages 
for  personal  wrongs,  in  a  sum 
of  fifty  dollars  or  upwards ; 

5.  Any  person  condemned  by 
a  judgment  awarding  damages 
under  articles  2054  and  2055  of 
the  Civil  Code,  in  a  sum  of  fifty 
dollars  or  upwards ; 

6.  Institutes  under  a  substitu- 
tion, executors  or  administra- 
tors, tutors,  curators  and  trus- 
tees, for  the  damages  occasioned 
by  their  frauds  in  making  in- 
vestments, or  for  damages  aris- 
ing from  the  investments  having 
been  made  by  them  otherwise 
than  as  provided  in  article  981o 
of  the  Civil  Code,  or  than  as  pre- 
scribed in  the  will  or  other  in- 
strument respecting  the  pro- 
perty administered.— C.  C.  2272, 
am.  ;  R.  S.  5852. 

Supra,  arts  658, 766,  846.  Civil 
Code,  arts.  910,  981n,  981oets, 
1937,  1962. 

834.  Coercive  imprisonment 
may  also  be  ordered  for  con- 
tempt of  any  process  or  order  of 
the  court  or  of  a  judge,  or  for 
resistance   to   sucn   process  or  _ 

order,  or  for  any  evasion  of  any  I  powers  of  the  "court, 


ed  by  reason  of  any  debt  or  cause 
of  civil  action : 

1.  Priests  or  ministers  of  any 
religious  denomination  what- 
ever ; 

2.  Persons  of  the  age  of 
seventy  years  or  upwards  : 

3.  Women.— C.  C.  2276,  am. 
Infra,  art.  896.      Civil  Code, 

art.  1962. 

836.  Coercive  imprisonment 
cannot  be  granted  in  the  cases 
mentioned  in  paragraphs  1,  4, 
5  and  6  of  article  833  until 
after  the  expiration  of  three 
months  from  the  service  upon 
the  defendant  of  the  judgment 
establishing  the  balance  or 
awarding  damages.—  New,  in 
part,  O.  C.  783. 

837.  Coercive  imprisonment 
can  be  ordered  only  under  a 
special  rule  granted  by  the 
court,  after  personal  notice  to 
the  party  liable. 

If  the  latter  fraudulently 
evades  service,  the  judge  may, 
upon  a  return  to  that  effect, 
prescribe  whatever  mode  of  ser- 
vice he  deems  proper. 

In  the  case  of  article  834,  and 
in  all  other  cases  in  vacation, 
the  judge  may  exercise  all  the 

and  order 
8 
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the  defendant  to  be  imprison- 
ed.—O.  C.  781,  awt.,  782  in  part. 
Supra,  art.  146. 

838.  Coercive  imprisonment 
can  be  executed  only  in  virtue 
of  a  writ  or  order  from  the  court 
or  judge,  which  is  addressed  to 
the  same  officers,  and  is  clothed 
with  the  same  formalities,  and 
contains  the  same  matters  of 
recital  as  writs  of  execution.— 
O.  0.  787. 

Infra,  art.  888. 

839.  Coercive  imprisonment 
is  effected  by  arresting  the  per- 
son against  whom  it  is  directed, 
and  placing  him  in  the  custody 
of  the  keeper  of  the  common 
gaol  of  the  district  in  which  the 
writ  issued. 

If  there  is  no  gaol  in  the  dis- 
trict, he  must  be  imprisoned  in 
the  nearest  gaol.— O.  C.  789. 

840.  The  person  condemned 
cannot,  bv  giving  bail,  obtain 
his  provisional  release  from  con- 
finement.— New. 

841.  The  debtor  cannot  be 
arrested : 

1.  On  a  non-juridical  day  ; 

2.  At  any  time  other  than  that 
prescribed  for  service  of  sum- 
mons ; 

3.  In  a  place  of  public  wor- 
ship, during  divine  service ; 

4.  During  the  sittings  of  the 
court  of  a  judge,  or  before  any 
privileged  tribunal.— O.  C.  784, 

785.  am. 

Supra,  arts.  7,  125, 126,  147. 

842.  The  judge  may  never- 
theless order  the  arrest  to  be 
made  on  a  non-juridical  day  or 
at  any  time,  if  the  defendant  is 
shown  to  be  acting  in  such  a 
manner  as  to  escape  it.— O.  C. 

786,  am. 

843.  Any  person  thus  im- 
prisoned may,  upon  petition  to 
a  judge,  served  upon  the  oppo- 
site party,  and  accompanied 
with  an  affidavit  that  he  is  not 


worth  fifty  dollars,  obtain  an 
order  commanding  the  creditor 
to  pay  him,  as  an  alimentary 
allowance  during  the  period  of 
his  imprisonment,  a  sum  not 
less  than  seventy  cents  and  not 
more  than  one  dollar  per  week. 
-O.  C.  790. 

844.  If,  however,  the  debtor 
afterwards  becomes  owner  of 
property  exceeding  in  value  the 
amount  of  fifty  dollars,  the 
creditor  may  be  relieved  from 
paying  the  allowance.— O.  C. 
791. 

845.  The  debtor  may  have 
the  order  for  imprisonment  va- 
cated by  reason  of  the  extinc- 
tion of  the  debt,  or  of  any  other 
cause  of  a  nature  to  affect  the 
judgment  granting  the  impri- 
sonment.—New.    O.  C.  792. 

846.  The  debtor  may  obtain 
his  liberation : 

1.  If  the  formalities  prescrib- 
ed for  the  execution  of  the 
judgment  have  not  been  ob- 
served ; 

2.  By  paying  into  the  hands  . 
of  the  sheriff,  or  of  the  protho- 
notary,    the    amount    of     the 
condemnation,  in  principal,  in- 
terest and  costs ; 

3.  With  the  consent  of,  or  by 
a  release  from  the  creditor  ; 

4.  Upon  the  failure  of  the 
creditor  to  pay  in  advance  into 
the  hands  of  the  gaoler  the 
alimentary  allowance ; 

5.  By  the  abandonment  of  his 
property,  except  in  the  case 
provided  for  by  article  834. 

6.  If  he  has  completed  his 
seventieth  year,  except  in  the 
cases  stated  in  articles  833  and 
•834.— O.  C.  793,  am. 

847.  The  imprisonment  may 
be  vacated,  or  the  liberation 
ordered,  by  the  judge,  upon  ap- 

Elication,  of  which  notice  must 
e  given  to  the  creditor.—  O.  C. 
794,  am. 
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848.  When  the  debtor  has 
been  liberated  by  reason  of 
default  of  payment  of  the 
alimentary  allowance,  he  is  no 
longer  liable  to  coercive  im- 
prisonment for  the  same  debt. 
— O.  C.  795. 

849.  Abandonments  of  pro- 
perty consequent  upon  coercive 
imprisonment  are  governed 
by  the  rules  contained  in  ar- 
ticles 864  to  892,  inclusively, 
except  in  so  far  as  special 
provisions  are  hereinafter  con- 
tained.— New. 

850.  The  abandonment  is 
made  by  filing  the  declaration 
and  the  statement  in  the  office 
of  the  Superior  Court  for  the 
district  in  which  the  order  for 
coercive  imprisonment  was 
granted. —New. 

851.  After  the  appointment 
of  the  curator,  the  record  of  the 
proceedings  upon  the  abandon- 
ment is  transmitted  to  the  pro- 
thonotary  of  the  Superior  Court 
for  the  district  where  the  debtor 
has  his  place  of  business,  or,  in 
default  of  such  place,  where  he 
is  domiciled. 

Nevertheless,  if  the  debtor 
has  no  place  of  business  or 
domicile  in  the  Province,  the 
record  remains  in  the  office  of 
the  court  where  the  abandon- 
ment is  made.— O.  C.  768,  am.; 
R.  S.  5956. 

852.  The  statement  may, 
apart  from  the  cases  mentioned 
in  article  886,  be  contested  by 
reason  of  any  secretion  by  the 
debtor  within  the  year  immed- 
iately preceding  the  institu- 
tion of  the  suit  consequent  upon 
which  the  order  for  coercive 
imprisonment  was  granted,  or 
since,  of  any  part  of  his  property 
with  intent  to  defraud  his  cred- 
itors.— New. 


CHAPTER  XXXI 
Abandonment  of  Property. 

853.  The  following  persons 
may  make  a  judicial  abandon- 
ment of  their  property  for  the 
benefit  of  their  creditors  : 

1.  A  debtor  who  has  been  ar- 
rested upon  Capias  ad  Respon- 
dendum, as  provided  in  the 
chapter  thereon ; 

2.  A  trader  who  has  ceased 
his  payments,  and  upon  whom 
a  demand  of  abandonment  has 
been  made  by  any  creditor 
whose  claim  is  unsecured  for  a 
sum  of  two  hundred  dollars  or 
upwards.— O.  C.  763,  763a,  am.; 
R.  S.  5962,  5953. 

Supra,  art.  160,  s.  8;  infra, 
art.  926. 

854.  The  demand  required 
by  paragraph  2  of  the  preceding 
article  must  be  signed  by  the 
creditor  or  by  his  agent  special- 
ly authorized  in  that  behalf; 
and  in  the  case  of  a  corporation, 
by  its  president,  general,  man- 
ager or  local  agent  for  the 
district  where  the  abandonment 
should  be  made,  or  by  the  spe- 
cially authorized  agent  of  such 
corporation. 

Any  demand  made  by  virtue 
of  a  special  power  of  attorney 
must  mention  the  fact. — New. 
See  Form  Sched.  O.  Appendix. 

855.  The  service  of  the  de- 
mand on  a  person  in  the  Pro- 
vince is  subject  to  the  same 
rules  as  ordinary  summons.  - 
New. 

856.  The  demand  must  be 
filed  at  the  office  of  the  court, 
together  with  a  claim  under 
oath  accompanied  by  vouchers, 
and  the  special  power  of  attor- 
ney, if  any,  under  which  the 
demand  has  been  made.— O.  C. 
763a,  am.;  R.  S.  5953 ;  65-56  Vic, 
c.  43,  s.  1. 
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857.  The  demand  may  be 
contested  by  petition,  which 
must  be  filed  within  two  days 
after  the  service  of  the  demand, 
and  be  served  upon  the  demand- 
ing party  as  soon  as  possible. 

The  contesting  party  may, 
within  the  same  delay,  file  a 
motion  to  stay  the  proceedings 
until  a  power  of  attorney  or  se- 
curity for  costs  is  furnished  by 
the  party  who  made  the  demand, 
whenever  the  latter  is  not  resi- 
dent in  the  Province. — New. 

Supra,  art.  15,  §  8,  177. 

858.  The  abandonment  con- 
sists of  the  filing  of  the  declara- 
tion, and  of  the  deposit  of  the 
statement,  as  hereinafter  pro- 
vided.— New.  O.C.  764;  R.S.  5954. 

859.  If  the  debtor  does  not 
contest  the  demand,  he  must, 
within  two  days  after  it  has 
been  served  upon  him,  file  at 
the  place  where  by  law  the 
abandonment  must  be  made,  a 
declaration  that  he  consents  to 
abandon  all  his  property  to  his 
creditors  ;  and  he  must  deposit 
his  statement  within  four  days 
from  such  service. 

If  there  is  a  contestation  or  a 
motion  for  a  power  of  attorney 
or  for  security  for  costs,  the  de- 
lays are  computed  from  the 
judgment  thereon. 

The  judge  may  extend  the  de- 
lays for  filing  the  declaration  or 
for  depositing  the  statement. — 
New,  in  part.  O.  0.  763a  ;  55- 
6  Vic,  c.  43,  s.  1. 

Infra,  art.  895,  §  3 ;   931,  s.  2. 

860.  If  one  or  more  of  the 
members  of  a  partnership  is 
dead,  or  absent  from  the  Prov- 
ince, the  declaration  and  state- 
ment may  be  signed  by  the  sur- 
viving or  by  the  resident  part- 
ners ;  but  the  abandonment 
does  not  then  affect  the  private 
property  of  the  dead  or  absent 
partner .  — New. 


861.  The  statement  most  be 
sworn  to  by  the  debtor  and 
show: 

1.  All  the  movable  and  im- 
movable property  liable  to  seiz- 
ure in  his  possession ; 

2.  The  names  and  addresses  of 
his  creditors,  the  amount  of 
their  respective  claims,  and  the 
nature  of  each  claim,  whether 
privileged, hypothecary  or  other- 
wise. 

Unless  a  declaration  has  been 
made  by  the  debtor  in  conform- 
ity with  article  859,  the  state- 
ment must  be  accompanied  with 
a  declaration  by  the  debtor  that 
he  consents  to  abandon  all  his 
property  to  his  creditors. — O.  C. 
764,  am.;  R.  S.  5954  ;  55-56  Vic, 
c.  43,  s.  2. 

Supra,  art.  598,  599. 

862.  The  declaration  and  the 
statement  are  filed  in  the  office 
of  the  Superior  Court  for  the 
district  where  the  debtor  has 
his  principal  place  of  business, 
and,  in  default  of  such  place, 
where  he  is  domiciled. — O.  O. 
764,  am.;  R.  S.  5954. 

Supra,  arts.,  850,  851 ;  infra, 
art.  928,  929. 

863.  The  abandonment  de- 
prives the  debtor  of  the  enjoy-  . 
ment  of  such  of  his  property  as 
is  liable  to  seizure,  as  well  as  of 
the  possession  of  his  books  of 
account  and  titles  of  debt ;  and 
gives  his  creditors  the  right  to 
have  such  property  sold  and  re- 
alized for  the  payment  of  their 
respective  claims. — O.  C.  778, 
am.;  R,  S.  5964. 

864.  Immediately  after  the 
filing  of  the  declaration  that  the 
debtor  consents  to  abandon, 
whether  it  is  accompanied  by 
the  statement  or  not,  the  pro- 
thonotary  appoints  a  provi- 
sional guardian  whom  he,  as  far 
as  possible,  selects  from  the 
most  interested  creditors,  who, 
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either  personally  or  by  a  person  ; 
whom  he  delegates  for  that 
purpose,  takes  immediate  pos- ' 
session  of  all  the  property  liable 
to  seizure  and  of  the  books  of 
account  and  titles  of  debt  of  the 
debtor. 

The  guardian  may  summarily 
dispose  of  any  perishable  goods, 
ana  may  take  conservatory 
measures,  under  the  direction 
of  the  judge,  or,  in  the  absence 
of  the  latter,  of  the  prothono- 
tary.— O.  C.  768,  am.;  R.  S.  5956 ; 
55-56  Vic,  c.  43,  s.  3. 

Supra,  art.  634. 

Civil  Code,  art.  1825,  et.  s. 

865.  Within  five  days  after 
the  filing  of  the  statement  the 
provisional  guardian  must  give 
notice  of  the  abandonment : 

1.  By  inserting  an  advertise- 
ment to  that  effect  in  the  Quebec 
Official  Gazette  ; 

2.  By  a  registered  letter,  post- 
ed to  the  address  of  each  oi  the 
creditors,  setting  forth  the  date 
of  the  filing  of  the  statement, 
and  the  amount  and  nature  of 
each  claim. 

In  default  of  such  notices  be- 
ing given  by  the  provisional 
guardian  within  the  prescribed 
elay,  the  debtor  or  any  creditor 
may  give  them. — O.  C.  765,  am.; 
R.  S.  5055. 

800.  For  the  purpose  of  ad- 
vising as  to  the  appointment  of 
a  curator  and  inspectors,  a  meet- 
ing of  the  creditors  is  called  be- 
fore the  judge,  by  a  registered 
notice  posted  to  the  address  of 
each  of  them,  and  also  inserted 
in  a  newspaper  published  in  the 
district,  or  in  a  neighboring  dis- 
trict if  there  be  none  in  the  dis- 
trict. 

Such  meeting  must  be  held  be- 
tween the  fifth  and  the  fifteenth 
day  after  the  publication  of  the 
notice  calling  it.— O.  C.  768,  am.; 
R.  S.  5056 ;  55-56  Vic,  c.  43,  s.  4, 


See  Form,  Sched,  P,  Appen- 
dix. 

807.  The  judge  must  appoint, 
as  curator  and  inspectors,  the 
persons  chosen  by  the  majority 
in  number  and  in  value  of  the 
creditors  present  or  represented 
at  the  meeting  who  have  filed 
sworn  claims. 

If  the  majority  in  number  does 
not  agree  with  the  majority  in 
value,  the  judge  decides  be- 
tween them,  as  he  thinks  proper. 
— O.  C.  768;  R.  S.  5056;  55-56 
Vic,  c  43,  s.  4. 

Supra,  art.  15,  s .  8 ;  infra, 
arts.  890, 1338.  Civil  Code,  arts. 
347, 347a. 

808.  The  judge  may  also  ap- 
point a  guardian  and  a  curator 
in  any  of  the  following  cases': 

1.  When  a  capias  cannot  be 
executed  by  reason  of  the  ab- 
sence of  the  defendant,  or  be- 
cause he  cannot  be  found ; 

2.  When  the  debtor  is  a  trader 
who  has  ceased  his  payments, 
and  has  left  the  Province,  or  no 
longer  resides  therein ; 

3.  When  the  demand  has 
been  served  upon  a  trader  of 
the  age  of  seventy  years  or 
upwards,  or  upon  a  woman 
who  is  a  public  trader,  and  has 
not  been  complied  with. — O.  C. 
780,  am.;  763a ;  R.  S.  6065 ;  55-56 
Vic,  c.  43,  s.  1. 

Supra,  art.  15,  s.  8;  infra, 
arts.  890,  895,  806,  031. 

800.  Such  appointment  is 
made  on  the  petition  of  the 
plaintiff  or  of  a  creditor  whose 
claim  is  unsecured  for  a  sum  of 
two  hundred  dollars  and  up- 
wards. 

The  powers  and  obligations 
of  the  provisional  guardian  and 
of  the  curator  so  appointed  are, 
in  so  far  as  may  be,  the  same  as 
in  cases  of  abandonment. 

The  judge  may  prescribe  the 
observance  of  sucn  formalities 
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and  the  giving  of  such  public 
notices  as  he  deems  necessary. 
New  in  part  O.  C.  780 ;  R.  S. 
6065. 

87 0.  The  curator  takes  pos- 
session of  all  the  property 
mentioned  in  the  statement,  as 
well  as  of  the  debtor's  books 
of  account  and  titles  of  debt, 
and  administers  the  property 
until  it  is  sold  or  realized  in  the 
manner  hereinafter  mentioned. 

He  has,  in  like  manner,  a 
right  to  receive,  collect  and  re- 
cover any  other  property  be- 
longing to  the  debtor,  which 
the  latter  has  failed  to  include 
in  his  statement,  except  such  as 
is  by  law  exempt  from  seizure. 
— O.  C.  771,  772,  am.;  R.  S.  6960  ; 
52  Vic,  c.  61,  s.  1. 

87 1.  After  the  abandonment, 
any  proceeding  by  way  of  seiz- 
ure, attachment  for  rent  or 
seizure  in  execution  against 
the  movable  property  of  the 
debtor  is  suspended ;  and  the 
guardian  or  the  curator  has  a 
right  to  take  possession  of  the 
goods  so  seized,  upon  serving, 
by  a  bailiff,  a  notice  of  his  ap- 
pointment upon  the  seizing 
creditor,  or  upon  his  attorney, 
or  upon  the  bailiff  entrusted 
with  the  writ. 

The  costs  upon  such  seizure, 
incurred  after  the  notice,  or,  in 
the  absence  of  such  notice,  in- 
curred by  a  creditor  after  he 
had  knowledge  of  the  abandon- 
ment, either  personally,  or  by 
his  attorney,  or  by  the  bailiff, 
and  in  all  cases,  the  cost  of 
seizure  incurred  eight  days 
after  the  notice  given  by  the 
curator,  cannot  be  collocated 
upon  the  property  of  the  debtor, 
the  proceeds  of  which  are  dis- 
tributed in  consequence  of  the 
abandonment. 

The  judge  may,  however,  per- 
mit the  continuance  of  proceed- 


ings already  commenced,  upon 
such  terms  as  are  deemed  pro- 
per.— New  in  part,  O.  C.  769 : 
R.  S.  5957;  Thompson  vs.  Ken- 
nedy, M.  L.  R.,  4  S.  C.  443. 
Infra,  art.  890. 

872.  The  curator  must  make 
his  appointment  known  by  an 
advertisement  in  the  Quebec 
Official  Gazette,  and  by  a  regis- 
tered notice  posted  to  the  ad- 
dress of  each  creditor. 

In  such  notice  the  curator 
calls  upon  the  creditors  to  file 
their  sworn  claims  with  him 
within  a  delay  of  thirty  days. — 
O.  C.  770,  am.;  R.  S.  5058. 

See  Form,  Sched.  Q.  Appen- 
dix. 

873.  If  subsequently  to  the 
abandonment,  and  before  the 
curator  has  rendered  his  final 
account,  the  debtor  acquires 
any  additional  property,  he  may 
be  required,  by  a  new  demand, 
to  abandon  it  also. 

Immediately  upon  the  aban- 
donment being  made,  .the  cura- 
tor takes  possession  of  such 
property,  and  proceeds  to  the 
sale  ana  distribution  of  the 
moneys  as  in  ordinary  cases  ; 
but  is  bound  to  reimburse  the 
expenses  incurred  by  any  credi- 
tor through  whose  diligence  the 
property  is  rendered  available. 

Such  demand  may  be  made 
by  the  curator,  with  the  au- 
thorization of  the  inspectors,  or 
by  any  creditor  competent  to 
demand  an  abandonment.  — 
New. 

874.  The  curator  appointed 
may  be  required  to  give  secur- 
ity, the  amount  whereof  is  fixed, 
by  the  judge. 

The  security  may  be  given  in 
favor   of  the  creditors   of   the 
debtor  generally  without  men-, 
tioning  their  names . 

The  judge  may,  whenever  it 
becomes  necessary,  appoint   a 
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curator  ad  hoc  to  enforce  any 
such  bond  against  the  parties 
liable.—  New  in  pari.  O.  C. 
770a  ;  R.  S.  5959.  . 

875.  The  curator  is  subject 
to  the  summary  jurisdiction  of 
the  judge.-O.  C.  770a;  R.   S. 

5959. 

876.  Any  property  not  be- 
longing to  the  debtor,  which  is 
in  the  curator's  possession  by 
virtue  of  the  abandonment, 
may  be  recovered  by  the  person 
thereto  entitled,  upon  a  petition 
to  the  judge—  New. 

877.  The  curator  may,  with 
the  leave  of  the  judge,  upon  the 
advice  of  the  creditors  or  in- 
spectors, exercise  all  the  rights 
of  action  of  the  debtor  and  all 
the  actions  possessed  by  the 
mass  of  the  creditors.— O.  C.  <72 


am.;  R.  S.  5960. 
Infra,  art.  890. 

878.  The  curator  may  sell  the 
movable  and  immovable  proper- 
ty of  the  debtor  in  the  manner 
indicated  by  the  judge,upon  the 
advice  of  the  parties  interested 
or  of  the  inspectors. — O.  C.  772, 
am.;  R.  S.  5960. 

Infra,  art.  890. 
Civil  Code,  art.  1565. 

879.  Upon  the  application 
of  the  curator,  authorized  by 
the  inspectors,  or  upon  the  ap- 
plication of  an  hypothecary 
creditor,  after  notice  to  the 
debtor,  the  judge  may  authorize 
the  curator  to  sell  the  immov- 
ables of  the  latter  in  such 
manner  and  after  sucn  notices, 
as  the  judge  may  please  to  or- 
der ;  he  may  also  authorize  or 
command  the  curator  *to  issue 
his  warrant  to  the  sheriff  com- 
petent to  act,  requiring  the  lat- 
ter to  seize  and  sell  such  im- 
movables. 

The  sheriff  executes  such 
warrant  without  making  any 
service  upon  the  debtor,  but  by 


otherwise  observing  the  same 
rules  as  in  the  case  of  an  execu- 
tion against  immovables ;  and 
all  subsequent  proceedings  are 
had  in  the  Superior  Court.   The 
moneys  realized  from  the  sale 
made  by  the  sheriff  remains  in 
his  hands  to  be  paid  by  him  to 
the  privileged  and  hypothecary 
creditors  in  accordance  with  the 
report    of    distribution   which 
shall  be  made  by  the  prothono- 
taryof  the  Superior  Court  in  the 
usual  way,  and  the  surplus  shall 
be  remitted  to  the  curator  upon 
an  order  of  the  judge  for  its  dis- 
tribution among  the  chirogra- 
phory  creditors  by  means  of  a 
dividend  sheet  prepared  in  ac- 
cordance   with    the  following 
article. 
61  Vice.  47,  s.  7. 
The  sheriff  executes  such  war- 
rant without  making  any  ser- 
vice upon  the  debtor,  but  by 
otherwise  observing  the  same 
rules  as  in  the  case  of  an  execu- 
tion against  immovables ;  and 
all  proceedings  subsequent   to 
the  issue  of  the  warrant  up  to 
the  distribution  of  the  proceeds 
of  the  sale  are  had  in  the  Su- 
perior Court. 

The  moneys  remain  in  the 
hands  of  the  sheriff,  who  pays 
them  to  the  parties  thereto  en- 
titled under  dividend-sheets 
prepared  in  accordance  with  the 
next  following  article.—  New 
in  part.  O.  C.  772,  am.;  R.  S. 
5960 ;  52  Vic,  c.  51,8.1. 

880.  The  moneys  realized  by 
I  the  curator  from  the  property 
of  the  debtor  must  be  distribut- 
ed by  the  curator  among  the 
creditors  by  means  of  dividend- 
sheets  prepared  after  the  ex- 
piration of  the  delays  to  file 
creditors'  claims. 

Notice  of  their  preparations 
must  be  given  by  an  advertise- 
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ment  in  the  Quebec  Official 
Gazette. 

A  copy  of  the  dividend  sheets, 
with  a  notice  of  the  date  at 
which  they  are  payable,  must 
also  be  posted  by  registered  let- 
ter to  the  address  of  each  of  the 
creditors  who  have  fllecW  their 
claims  or  whose  names  appear 
in  the  statement. 

The  dividend-sheets  are  pay- 
able fifteen  days  after  the  ob- 
servance of  these  formalities.— 
O.C.772a,  am.;  R.  S.  5961;  63 
Vic,  c.  60,  s.  1;  54  Vic,  c  41, 
s.  2. 

Supra,  art.  872. 

881.  The  claims  or  dividends 
may  be  contested  by  any  party 
interested,  or  by  the  curator  at 
the  expense  of  the  estate  if  he 
is  so  instructed  by  the  curators. 

The  contestation  for  such  pur- 
pose is  filed  with  the  curator, 
who  is  bound  to  transmit  it  im- 
mediately to  the  prothonotary 
of  the  Superior  Court  for  the 
district  in  which  the  proceed- 
ings upon  the  abandonment  are 
then  deposited,  or  for  such  other 
district  as  the  parties  interested 
in  the  contestation  may  agree 
upon ;  and  the  contestation  is 
proceeded  with  and  decided 
summarily  by  the  judge. 

The  judge  may  allow  the  pay- 
ment, in  whole  or  in  part,  of 
any  claims  or  dividends  which 
are  not  contested,  upon  being 
satisfied  that  a  sufficient  sum  is 
retained  to  meet  the  contesta- 
tion.— New  in  part.  O.  C.  772. 
om.;  R.S.  5961  ;  53  Vic,  c.  60.  s. 
1;  54  Vice  41,  s.  2. 

Supra,  art.  15,  s.  8. 

882.  Any  creditor,  at  any 
time  after  the  filing  of  the  state- 
ment, or  the  curator  with  the 
authorization  of  the  inspectors, 
may  summon  the  debtor  to  ap- 
pear before  the  judge  or  the 
prothonotary,  and  examine  him 


on  oath  concerning  the  state- 
ment and  the  condition  of  his 
affairs .  —New .    O .  C.  775 . 

883.  Upon  application  by 
any  creditor  at  any  time  after 
the  filing  of  the  statement,  or 
by  the  curator  with  the  author- 
ization of  the  inspectors,  the 
judge  may  order  the  production 
of  any  book  or  document  relat- 
ing to  the  matters  mentioned  in 
the  preceding  article,  and  the 
examination  of  the  consort  of 
the  debtor  and  of  any  other  per- 
sons whom  he  deems  capable  of 
furnishing  information  in  re- 
gard to  such  matters. — New. 
O.C.  7726  ;  55-56  Vic,  c.  43,  s.  5. 

Injra.  art.  890. 

884.  The  rules  relating  to 
the  summoning  and  examina- 
tion of  witnesses  and  the  taking 
of  evidence  govern  cases  pro- 
vided for  in  the  two  preceding 
articles,  in  so  far  as  they  apply. 

Any  person  summoned  who 
refuses  to  appear  or  to  answer 
or  to  produce  any  book  or 
document,  may  be  condemned 
by  the  judge  to  imprison- 
ment for  a  term  not  exceed- 
ing one  year.  If  any  dispute 
arises  during  the  examina- 
tion, the  parties  are  sent  before 
the  judge  to  have  it  decided. — 
New.  O.  C.  7726, 716  ;  55-56  Vic, 
c  43,  s.  5. 

Supra,  art.  834. 

885.  The  curator,  authorized 
by  the  inspectors,  or  any  cred- 
itor, may  contest  the  statement, 
by  reason : 

1.  Of  the  fraudulent  omission 
to  mention  property  of  the  value 
of  one  hundred  dollars  ; 

2.  Of  fraudulent  misrepresen- 
tations therein  with  respect  to 
the  number  of  the  creditors,  or 
the  nature  or  amount  of  their 
claims ; 

3.  Of  secretion  by  the  debtor, 
within   the   year  immediately 
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preceding  the  filing  of  the  state- 
ment, or  since,  of  any  portion  of 
his  property,  with  intent  to  de- 
fraud his  creditors. — O.C.  773, 
am.;  RS.  5962;  55-56Vic,c,  43,  s.6. 

Supra,  art.  15,  s.  8. 

880.  The  contestation  of  the 
statement  must  be  made  within 
four  months  from  the  day  on 
which  the  advertisement  of  the 
curator's  appointment  appears 
in  the  Quebec  Official  Gazette. 
—New.    O.  C.  773  ;  R.  S.  5962. 

887.  The  contesting  party  is 
also  bound,  within  the  same  de- 
lay, to  prove  his  allegations  by 
all  legal  means. 

The  judge  may,  however,  pro- 
long the  delay  for  making  such 
proof,  but  not  beyond  two 
months. 

The  judge  may,  when  satisfied 
that  the  delay  is  due  to  the  fault 
of  the  debtor,  allow,  from  time 
to  time,  a  further  delay  of  two 
months. — New  in  pari.  O.  C. 
774,  am. 

888.  If  the  contesting  party 
establishes  any  one  of  the 
offences  mentioned  in  article 
885,  the  judge  may  condemn  the 
debtor  to  be  imprisoned  for  a 
term  not  exceeding  one  year. 

The  rules  contained  in  articles 
838,  839,  840,  841  and  842  apply 
in  so  far  as  may  be,  to  proceed- 
ings in  execution  of  the  con- 
demnation.— New  inpart.  O.C. 
776  am.;  R.  S.  5963. 

889.  If  the  statement  is  not 
contested  within  the  required 
delay,  or  if  the  contestation  is 
not  proved  within  such  delay, 
the  judge  may  order  the  dis- 
charge of  the  debtor,  and  the 
latter  is  exempt  from  arrest  or 
imprisonment  by  reason  of  any 
cause  of  action  which  existed 
before  the  making  of  such  state- 
ment, withoutprejudice  tocases 
where  he  has  been  already  ar- 
rested under  a  capias,  or  is  im- 


prisoned for  any  debt  of  the  des- 
cription mentioned  in  articles 
833  and  834 ;  and  in  case  of  such 
imprisonment  or  arrest,  he  may 
obtain  his  liberation  from  the 
judge,  upon  petition  and  suffi- 
cient proof .— O.  C.  777,  dm.  ; 
C.  C.  2275. 

800.  Judgments  and  orders 
rendered  in  virtue  of  articles 
866,  867,  868,  871,  874,  877,  878, 
879,  882  and  883  are  not  subject 
to  review  or  to  appeal. — New. 

80 1 .  The  abandonment  of  his 
property  discharges  the  debtor 
from  his  debts  to  the  extent 
only  of  the  amount  which  his 
creditors  have  been  paid  out  of 
the  proceeds  of  the  sale  of  such 
property.— O.  C.  779. 

802.  The  curator  must  keep 
a  register  containing  the  names 
and  description  of  the  debtor, 
the  date  of  the  abandonment, 
the  amount  of  the  proceeds  of 
the  property,  the  amount  of 
each  claim,  the  amount  paid  to 
each  creditor,  the  numoer  of 
dividends  and  the  amount  of 
his  fees  and  disbursements. 

The  register  may  be  consulted 
by  any  creditor,  during  reason- 
able hours,  at  the  curator's  place 
of  business. 

Within  two  months  after  the 
date  when  the  last  dividend- 
sheet  is  payable,  the  curator 
must  deposit  the  register  in  the 
office  of  the  court  to  which  it 
appertains. 

The  curator  must  also,  within 
the  same  delay,  unless  the  judge 
otherwise  orders,  under  penalty 
of  all  costs  and  damages,  pre- 
pare a  certificate  of  all  his  pro- 
ceedings, and  file  it  in  the  office 
of  the  Superior  Court,  with  all 
papers  and  documents  relating 
to  his  management;  and  the 
complete  record  thus  returned 
forms  part  of  the  records  of  such 
court.— New. 
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FOURTH    PART. 

PROVISIONAL    REMEDIES. 


CHAPTER  XXXII 

GENERAL  PROVISION. 

893.  In  the  cases  provided 
for  by  the  following  Chapters,  a 
plaintiff  may  have  the  person 
or  the  property  of  his  debtor,  or 
the  object  in  dispute,  placed  in 
judicial  custody,  or  may  other- 
wise obtain  provisional  relief, 
subject  to  a  right  of  action  by 
the  latter  to  recover  damages 
upon  establishing  a  want  of 
reasonable  and  probable  cause 
in  resorting  to  any  such  extra- 
ordinary remedies. — O.  C.  796, 
am. 

Supra,  art.  15,  s.  8. 

CHAPTER  XXXIII. 

CAPIAS  AD  RESPONDENDUM. 
SECTION  I 

Issue  of  the  Capias. 

I.  Issue  of  the  Capias  804. 

II.  Execution  of  the  Capias 
006. 

III.  Release  Upon  Bail  OlO. 

IV.  Contestation     of      the 

Capias  OlO. 

V.  Effect   of    the     Capias 
925. 

894.  The  Superior  Court  only 
has  jurisdiction  in  matters  of 
capias. — O.  C.  808. 

805.  The  plaintiff  may  obtain 
a  writ  of  summons  and  arrest 


against  the  defendant  when- 
ever a  personal  debt  amounting 
to  fifty  dollars  or  upwards  is 
due  him,  and  such  debt  has 
been  created  or  is  made  payable 
within  the  limits  of  the  Pro- 
vinces of  Quebec  and  Ontario, 
in  any  case  wherein  the  defend- 
ant:— 

1.  Is  immediately  about  to 
leave  the  Provinces  of  Quebec, 
and  Ontario,  with  intent  to  de- 
fraud his  creditors  in  general 
or  the  plaintiff  in  particular, 
and  the  plaintiff  will  thereby  be 
deprived  of  his  recourse  against 
the  defendant ;  or 

2.  Is  secreting  or  making 
away  with,  has  secreted  or  made 
away  with  or  is  immediately 
about  to  secrete  or  make 
away  with,  his  property,  with 
intent  to  defraud  his  creditors 
in  general  or'  the  plaintiff  in 
particular,  and  the  plaintiff  will 
thereby  be  deprived  of  his  re- 
course against  the  defendant; 
or 

3.  Is  a  trader  who  has  ceased 
his  payments,  and  has  refused 
to  make  a  judicial  abandonment 
of  his  property  for  the  benefit  of 
his' creditors,  although  duly  re- 
quired to  do  so.— O.  C.  797,  798, 
799,  806,  am.  ;  R.  S.  5966. 

Supra,  art.  859. 

896.  Except  in  the  cases 
mentioned  in  articles  833  and 
834,  a  writ  of  capias  cannot  is- 
sue : 

1.  Against  priests  or  minis- 
ters of  any  religious  denomina- 
tion whatever ; 

2.  Against  septuagenarians ; 
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3.  Against  women. — O.  C. 
805,  am. 

Supra,  art.  835 ;  infra,  art  919, 
s.  4. 

897.  The  writ  of  capias  may 
be  joined  with  the  writ  of  sum- 
mons, or  may  be  issued  after- 
wards as  an  incident  in  the 
cause.  In  the  latter  case  it 
must  be  accompanied  with  a 
summons  to  hear  it  adjudged 
that  the  writ  be  joined  with  the 
principal  demand  and  be  de- 
clared valid. 

The  writ  may  also  issue  after 
judgment  has  ken  obtained  for 
the  recovery  of  the  debt. — O.  C. 
802,  am. 

898.  The  writ  of  capias  is 
obtained  upon  an  affidavit  of 
the  plaintiff,  his  bookkeeper, 
clerk  or  legal  attorney,  setting 
forth,  besides  the  required  per- 
sonal indebtedness,  the  exis- 
tence of  any  one  or  more  of  the 
grounds  for  which  capias  lies. 

The  affidavit  must  be  drawn 
up  in  accordance  with  the  forms 
contained  in  Schedule  B  in  the 
Appendix  to  this  Code,  or  any 
ot tiers  to  the  same  effect. — New 
in  part  O.  C.  798,  799 ;  R.  S. 
5966. 

See  Form,  Sched.  B,  Appen- 
dix. 

Supra,  art.  119. 

899.  If  the  demand  is  found- 
ed upon  a  claim  forunliquidated 
damages,  the  affidavit  must 
also  state  the  nature  and 
amount  of  the  damages  sought, 
and  the  facts  which  gave  rise 
to  them,  and  must  be  submitted 
to  the  judge,  without  whose 
order  the  writ  cannot  issue. 

In  granting  leave  to  issue  the 
writ,  the  judge  must  fix  the 
amount  of  the  bail,  upon  giving 
which  the  defendant  may  be 
released.— O.  C.  801,  am. 

Infra,  arts.  904.  910,  913. 

0OO.  The   affidavit  may   be 


made  by  one  person  only,  or  by 
several  persons,  each  of  whom 
swears  to  a  portion  of  the  ne- 
cessary facts.— O.  C.  807. 

901.  Any  affidavit,  founded 
upon  information  or  belief, 
must  state  the  grounds  of  such 
belief,  and  the  sources  of  such 
information. — New. 

See  Form,  Sched.  S,  Appen- 
dix. 

902.  The  writ  is  issued  by 
the  prothonotarjr,  or  by  the 
clerk  of  the  Circuit  Court,  who, 
in  such  case,  acts  as  an  officer 
of  the  Superior  Court,  and 
draws  up  the  writ  as  though  it 
were  issued  by  the  prothono- 
tary,— New  in  part.  O,  C,  797, 
810,  811. 

903.  Before  issuing  the  writ, 
the  officer  to  whom  the  applica- 
tion is  made  must  be  satisfied 
that  the  allegations  of  the  affi- 
davit are  sufficient. — New.  C. 
S.  L.  C.,c.  87,  s.  1. 

904.  The  writ  is  signed  by 
the  issuing  officer ;  it  must  bear 
an  endorsement  stating  the 
names  of  the  person  who  made 
the  affidavit,  the  amount  for 
which  the  capias  issued,  and, 
in  the  case  or  article  899,  the 
amount  of  the  bail  fixed  by  the 
judge.—  O.  C,  807,  803,  am. 

905.  The  writ  is  addressed 
in  the  manner  prescribed  by 
article  601 .  — O .  C .  809, 810,  am . ; 
B.  S.  5967. 

Supra,  art.  116. 

SECTION  II 

Execution  of  the  Capias. 

906.  If  the  writ  of  capias  is 
addressed  to  the  sheriff,  he  is 
bound  to  execute  it  or  cause  it 
to  be  executed  by  his  officers. — 
O.  C.  817. 

Supra,  arts.  125,  126,  868. 

907 .  If  the  writ  of  capias  is 
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addressed  to  a  bailiff,  he  ar- 
rests the  defendant  and  delivers 
him  over,  together  with  the 
writ,  to  the  sheriff,  who  there- 
upon becomes  responsible  for 
the  defendant. — O.  C.  816,  am. 

908.  The  sheriff  is  bound  to 
keep  the  defendant  in  the  com- 
mon gaol  of  the  district  until 
the  latter  gives  security  or  is 
released  from  confinement. — O. 
C.  818,  am. 

909.  It  is  sufficient  to  leave 
a  copy  of  the  declaration  either 
with  the  defendant,  or  at  the 
office  of  the  court,  within  three 
days  after  the  service  of  the 
writ. 

Within  the  same  delay,  a  copy 
of  the  affidavit  must  be  served 
upon  the  defendant,  or  left  at 
the  office  "of  the  court. — New  in 
part.    OTC.  804. 

Infra,  arts.  939,  942,  948,  954. 

SECTION  III 

Release  upon  Bail 

910.  Before  the  last  day  of 
the  delay  allowed  for  appear- 
ance, a  defendant  arrested  upon 
capias  may  obtain  his  provis- 
ional release  from  confinement 
by  giving  good  and  sufficient 
sureties  to  the  sheriff,  to  the 
satisfaction  of  the  latter,  that 
he  will  pay  the  amount  of  the 
judgment  that  may  be  rendered 
upon  the  demand,  in  principal, 
interest  ■  and  costs,  or,  in  the 
case  of  article  899,  the  amount 
of  the  judgment  to  the  extent 
of  the  sum  fixed  by  the  judge, 
should  he  fail  either  to  give  bail 
pursuant  to  article  913  within 
ten  days  after  the  day  upon 
which  he  must  appear,  or  to 
surrender  himself  within  such 
delay  into  the  custody  of  the 
sheriff. 


The  sureties  offered  must,  if 
the  plaintiff  or  the  sheriff  so 
requires,  justify  their  suffi- 
ciency on  oath,  but  need  not 
justify  on  real  estate. — New  in 
part.    O.  C.  828,  am. 

See  Form,  Sched.  T,  Appen- 
dine 

Civil  Code,  arts.  1938,  1999, 
1940, 1962,  et.  s. 

911.  The  sheriff  is  in  such 
case  responsible  only  for  the 
sufficiency  of  the  sureties  at  the 
time  when  the  bail  was  given.— 
O.  C.  829. 

912.  He  may  free  himself 
from  any  further  liability  by 
offering  an  assignment  of  the 
bail-bond  taken  by  him. 

This  assignment  may  be  ef- 
fected by  simply  endorsing  his 
name  on  the  bail-bond. — O.  C 
830,  am. 

913.  The  defendant  may  ob- 
tain his  release   from   confine- 
ment  upon   giving    good    and 
sufficient  sureties,  to  the  satis- 
faction of  the  judge  or  protho- 
notarv,  that  he  will  make  an 
abandonment   of   his  property 
for  the  benefit  of  his  creditors 
within   thirty   days    after   the 
rendering  of  judgment   main- 
taining the  capias,  and  also  that 
he  will  surrender  himself  into 
the  custody  of  the  sheriff,  when 
required  to  do  so  by  an  order  of 
the  judge,  within  thirty  days 
after  service  of  such  order  upon 
him  or  his  sureties,  and  that,  in 
default   of  such  abandonment 
and  surrender,  or  of  either,  such 
sureties  will  pay  to  the  plaintiff 
the  amount  of  the  judgment  in 
principal,  interest  and  costs,  or, 
in  the  case  of  article  899,   the 
amount  of  the  judgment  to  the 
extent  of  the  sum  fixed  by  the 
judge.— O.  C.  776,  825,  am. 

See  Form,  Sched.   k,  Appen- 
dix. 
Supra,  art.  669  et,  s.;  -infra, 
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art.  926.  Civil  Code,  arts.  1938 
et.  s.,  1962  et.  s. 

014.  The  release  may  be  ob- 
tained in  the  manner  prescribed 
by  the  preceding  article  at  any 
time  before  judgment— O.C.  825. 

915.  Such  bail  is  offered  after 
one  day's  notice,  containing  a 
description  of  the  sureties  pro- 
posed, served  upon  the  plaintiff 
or  his  Attorney .  — O .  C .  826,  am . 

910.  The  sureties  offered 
must,  if  the  plaintiff  so  requires, 
justify  their  sufficiency  on  oath, 
but  need  notjustify  on  real  es- 
tate.—O.C.  827,  French  Version. 

Supra,  art.  516.  Civil  Code, 
art.  1939. 

917.  The  sureties  or  any  of 
them,  may  themselves  arrest 
the  defendant  and  deliver  him 
to  the  sheriff;  or  may  obtain 
without  notice,  from  the  pro- 
thonotary,  an  order  command- 
ing the  sheriff  or  a  bailiff  to 
make  the  arrest. 

The  execution  of  such  order 
is  governed  by  the  rules  con- 
tained in  articles  906,  907  and 
908— O.  C.  831,  am. 

918.  When  the  sureties  have 
themselves  arrested  the  defend- 
ant, the  sheriff  is  not  bound  to 
receive  him  without  a  written 
requisition,  signed  by  the  sure- 
ties or  by  one  of  them,  or  by 
their  authorized  attorney. 

The  requisition  must  contain 
the  title  of  the  court,  the  names 
of  the  parties  to  the  suit  and  of 
the  sureties,  and  must  require 
the  sheriff  to  take  the  debtor 
into  his  custody . 

It  is  the  duty  of  the  sheriff  to 
#ive  the  sureties  a  certificate*  of 
such  surrender  .O.C.  832,  — am . 

SECTION  IV 

Contestation  of  the  Capias. 

919.  Upon  petition  present- 
ed to  a  judge,  the  defendant 


may  have  the  capias  quashed  in 
the  following  cases : 

1.  Whenever  he  shows  that 
the  allegations  of  the  affidavit 
upon  which  the  capias  is  found- 
ed are  insufficient ; 

2.  Whenever  he  shows  that 
he  is  exempt  from  arrest ; 

3.  Whenever  the  plaintiff 
fails  to  establish  the  truth  of 
the  essential  allegations  of  the 
affidavit.— O.  C.  819,  am. 

Supra,  arts.  15,  §  8 ;  895,  896. 

920.  In  order  to  decide  upon 
this  incidental  proceeding,  the 
judge  may  order  the  immediate 
return  of  the  writ  of  capias  and 
the  proceedings  had  upon  it ; 
but  the  delays  for  pleading  to 
the  action  are  computed  only 
from  the  date  on  which  the  re- 
turn would  otherwise  have  been 
made.— O.  C.  820,  am. 

921.  If  the  contestation  is 
merely  as  to  the  sufficiency  of 
the  allegations  of  the  affidavit, 
the  judge  may  dispose  of  it 
after  hearing  the  parties.— O. 
C.  821. 

922.  If  the  contestation  is 
founded  upon  the  falsity  of  the 
allegations,  or  upon  the  defend- 
ant's being  exempt  from  arrest, 
issue  must  be  joined  upon  the 
petition  of  the  defendant  inde- 
pendently of  the  contestation 
upon  the  principal  demand. 

The  contestation  is  subject  to 
the  same  rules  and  delays  as 
summary  matters. — O.  C.  821, 
am. 

Intra,  art.  1156,  et.  s. 

923 .  A  defendant  whose  ap- 
plication to  be  released  from 
confinement  is  rejected  may 
appeal  to  the  Court  of  Review 
or  to  the  Court  of  Queen's 
Bench.— O.  C.  822,  am. 

Supra,  art.  52. 

924 .  If  the  court  or  the  judge 
quashes  the  capias,  the  plaintiff 
may  obtain  a  suspension  of  the 
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judgment  by  declaring  imme- 
diately that  he  intends  to  take 
the  decision  to  review  or  to  ap- 
peal. 

In  the  former  case,  he  must 
serve  the  inscription  and  de- 
posit the  amount  required  by 
article  1196  before  the  expiry  of 
the  next  juridical  day  after  the 
rendering  of  judgment,  and,  in 
the  latter  case,  must  serve  the 
inscription  within  the  same  de- 
lay, and  give  security  in  the 
ordinary  way. 

If  the  plaintiff  is  entitled  to 
appeal  from  the  judgment  in 
review,  he  must  immediately 
declare  his  intention  of  doing 
so,  file  the  inscription  in  appeal 
before  the  expiry  of  the  next 
juridical  day  after  the  render- 
ing of  judgment  in  review,  and 
give  security  in  the  ordinary 
way. 

If  the  plaintiff  fails  to  comply 
with  these  formalities,  the  de- 
fendant is  released — .  O .  „  C .  823, 
am.;  54  Vic,  c.  41,  s.  3. 

Infra,  art.  1209. 

section  v. 
Effect  of  the  Capias, 

925.  Upon  a  petition  by  the 
plaintiff,  the  debtor  against 
whom  a  capias  has  been  main- 
tained, and  who  has  been  re- 
leased upon  bail,  may  be  con- 
demned by  the  court  to  impris- 
onment for  an  indeterminate 
time. 

The  order  decreeing  the  im- 
prisonment may  be  rendered  as 
soon  as  judgment  has  been  pro- 
nounced maintaining  the  capias, 
but  it  is  executory  only  thirty 
davs  after  its  service. 

lu  other  respects,  it  is  applied 
for,  contested  and  executed  in 
the  same  manner  as   coercive 


imprisonment.—  New*  O.  C.  776. 
Supra,  art.  837  et  s. 

926.  Saving  the  responsibil- 
ity incurred  hy  the  sureties 
whenever  the  defendant  has  not 
made  an  abandonment  of  his 
property  within  thirty  days 
after  judgment  maintaining  the 
capias,  the  debtor  may  make 
such  abandonment  at  any  time. 
— New  in  part,  O .  C.  766 ;  R.  S. 

Supra,  arts.  853,  913. 

927.  Abandonments  conse- 
quent upon  capias  are  governed 
by  the  rules  contained  in  arti- 
cles 854  to  892,  inclusive,  except 
in  so  far  as  special  provisions 
are  contained  in  this  section  — 
New. 

928.  The  abandonment  is 
made  by  filing  the  declaration 
and  the  statement  in  the  office 
of  the  Superior  Court  for  the 
district  in  which  the  capias 
issued.— O.  C.  764,  am.  ;  R.  S. 
5954 

Supra,  arts.  850,  862. 

929.  After  the  appointment 
of  the  curator,  the  record  of  the 
proceedings  upon  the  abandon- 
ment  is  transmitted  to  the  pro- 
thonotary  of  the  Superior  Court 
for  the  district  where  the  debtor 
has  his  place  of  business,  or,  in 
default  of  such  place,  where  he 
is  domiciled. 

Nevertheless,  if  the  debtor  has 
no  place  of  business  or  domicile 
in  the  Province,  the  record  re- 
mains in  the  office  of  the  court 
where  the  abandonment  is 
made,— New  in  part%  O.  C.  768, 
am.  ;  R.  S.  5956. 

Supra,  art.  851. 

930.  The  statement  may, 
apart  from  the  cases  mentioned 
in  article  885,  be  contested  by 
reason  of  any  secretion  which 
preceded  the  capias  and  was  the 
cause  of  it  being  maintained, 
unless  the  things  secreted  are 
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included  in  the  abandonment ; 
and  if  it  is  proved  that  such 
things  are  not  therein  included, 
the  debtor  is  subject  to  the 
penalty  imposed  by  article 
888.— New  in  part,  O.  C.  773, 
am. 
Supra,  art.  852. 

CHAPTER  XXXIV. 

Attachment  Before  Judg- 
ment. 

SECTION  I. 

Simple  Attachment. 

I.  Simple  Attachment  031. 

II.  Attachment  by  Garnish- 
ment 040. 

031.  A  creditor  may,  before 
obtaining  judgment,  procure 
a  writ  to  attach  the  goods  and 
effects  of  his  debtor,  in  any  case 
wherein  the  defendant  is  per- 
sonally indebted  to  the  plaintiff 
in  a  sum  exceeding  five  dollars  : 

1.  In  the  case  of  the  dernier 
iquipeur : 

2.  When  the  defendant  :— 

a.  Is  immediately  about  to 
leave  the  Province  with  intent 
to  defraud  his  creditors  in  gen- 
eral, or  the  plaintiff  in  particu- 
lar, and  the  plaintiff  will  there- 
by be  deprived  of  his  recourse 
against  the  defendant ;  or 

b.  Is  secreting  or  making 
away  with,  has  secreted  or  made 
away  with,  or  is  immediately 
about  to  secrete  or  make  away 
with,  his  property,  with  intent 
to  defraud  his  creditors  in  gen- 
eral or  the  plaintiff  in  particular, 
and  the  plain  tiff  will  thereby  be 
deprived  of  his  recourse  against 
the  defendant ;  or 

c.  Is  a  trader  who  has  ceased 


his  payments,  and  has  refused 
to  make  an  abandonment  of  his 
property  for  the  benefit  of  his 
creditors,  although  duly  requir- 
ed to  do  so.— O.  C.  834,  am.  ;  R. 
S.  5970. 

Supra,  arts.  15,  s.  8,  612,  895. 
Infra,  art.  940. 

©32.  The  writ  of  simple  at- 
tachment is  addressed  and  ex- 
ecuted in  the  manner  prescribed 
by  article  601. 

It  commands  the  sheriff  or 
bailiff  to  attach  the  movable 
property  of  the  defendant,  and 
to  summon  the  latter  to  appear 
and  answer  the  demand  and  to 
hear  the  attachment  declared 
valid.— O.  C. 836, 840, am.;  R.S. 
5971. 

033.  The  writ  is  obtained 
upon  an  affidavit  of  the  plaintiff, 
his  book-keeper,  clerk,  or  legal 
attorney,  setting  forth,  in  the 
case  of  the  dernier  iquipeur,  the 
existence  of  the  required  in- 
debtedness, and  in  other  cases, 
besides  the  required  indebted- 
ness, the  existence  of  any  one 
or  more  of  the  other  grounds  for 
which  attachment  before  judg- 
ment lies. — New,  O.  C.  834,  R.  S. 
5970. 

Supra,  arts.  112, 119. 
•  934.  The  writ  is'  issued  bv 
the  prothonotary  or  by  the  clerk 
of  the  Circuit  Court,  as  the  case 
may  be,  and  is  clothed  with  the 
formalities  of  ordinary  sum- 
mons. 

It  may  also  be  issued  for  the 
Superior  Court,  by  the  clerk  of 
the  Circuit  Court,  who  in  such 
case  acts  as  an  officer  of  the 
Superior  Court,  and  draws  up 
the  writ  as  though  it  were  issued 
by  the  prothonotary. — O.  C.  838, 
839,  am.,  840,  in  part. 

035.  The  seizure  of  the  prop- 
erty of  the  defendant  and  the 
nomination  and  powers  of 
guardians  and  depositaries  are 
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subject  to  the  rules  governing 
the  execution  of  judgments. 

The  seizing  officer  may  make 
the  seizure  in  another  district  if 
the  debtor  has  conveyed  his 
property  there  or  has  withdrawn 
there  himself.— O.  C.  841,  851, 
am. 

936.  A  copy  of  the  writ  of  at- 
tachment mnst  be  served  upon 
the  defendant  as  soon  as  the 
seizure  is  completed.—  O.  C.  860. 

037.  If  the  defendant  is  ab- 
sent from  the  Province,  or  con- 
ceals himself  so  as  to  prevent 
the  service  of  the  writ  of  attach- 
ment or  of  the  minutes  of  seiz- 
ure, the  judge  may,  upon  a  re- 
turn to  that  effect,  prescribe  the 
method  of  service. — O.  C.  852, 
am. 

Supra,  arts.  145, 146. 

938.  A  defendant  whose  ef- 
fects have  been  seized  may  have 
them  restored  to  him  by  the 
seizing  officer  within  three  days 
from  the  service  of  the  minutes 
of  seizure :  — 

1.  By  depositing  with  the 
seizing  officer  the  amount  in- 
dorsed on  the  writ,  together 
with  interest  and  costs,  or  such 
amount  only,  if  it  is  for  un- 
liquidated damages ;  or 

2.  By  giving  the  seizing  officer; 
who  is  bound  to  accept  them, 
good  and  sufficient  svreties, 
who  justify  under  oath  to  the 
amount  indorsed  upon  the  writ, 
with  interest  and  costs,  or  to 
such  amount  only  if  it  is  for  un- 
liquidated damages,  that  he  will 
satisfy  the  judgment  that  may 
be  rendered. 

In  default  of  his  doing  so 
within  the  specified  delay,  the 
effects  remain  under  seizure  to 
satisfy  the  judgment,  unless  the 
judge  orders  otherwise.— O.  C. 
853,  am. 

939.  The  issue  of  the  writ  of 
attachment,  its  form,  execution 


and  contestation  are  governed, 
in  so  far  as  may  be,  by  the  pro- 
visions of  articles  899,  900,  901, 
903,  904,  909,  and  919  to  924,  in- 
clusively.—New.  O.  C.  836,  837, 
854. 
Supra,  arts.  52,  640. 

8ECTION  II 

Attachment  by  Garnishment 


940.  In  all  the  cases  where  a 
writ  of  simple  attachment  may 
be  granted,  a  creditor  may  also 
attach  any  movable  property  be- 
longing to  his  debtor  which  may 
be  in  the  hands  of  third  persons, 
and  also  whatever  sums  they 
owe  him.— O.  C.  855,  am. 

Supra,  arts.  15,  s.  8,  677,  931 ; 
infra,  art.  1152. 

941.  This  attachment  is  ef 
fected  by  means  of  a  writ  ad- 
dressed and    executed    in    the 
manner  provided  by  article  601, 
commanding  the  garnishees  not 
to  dispossess  themselves  of  the 
movable  property  belonging  to 
the  debtor  which  is  in  their  pos- 
session, and  of  such  moneys  or 
other  things  as  they  owe  him  or 
will  have  to  pay  him,  until  the 
court  has  pronounced  upon  th* 
matter,  and  ordering  them  to 
appear  on  a  day  and  at  an  hour 
fixed  to  declare  under  oath  -what 
property  they  have  in  their  pos- 
session belonging  to  the  defend- 
ant, and  what  sums  of  money  or 
other  things  thev  owe  him  or 
will  have  to  pay  him,  and  sum- 
moning the  defendant  to  appear 
on  the  day  fixed  and  answer  the 
demand  of  the  plaintiff  and  to 
hear  the  attachment  declared 
valid. 

In  seizing  salaries  and  wages, 
the  writ  must  also  state  the  de- 
fendant's place  of  residence, 
and  the  nature  and  place  of  his 
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occupation .  — New  in  part .  O.C. 
856,  857,  am.,  860  ;  R.  S.  5972. 
Supra,  art.  678. 

942.  The  writ  is  clothed  with 
all  the  formalities  required  for 
ordinary  summons,  and  is  sub- 
ject to  tne  provisions  of  articles 
899,  900,  901,  903, 904,  909,  933  and 
934,  in  so  far  as  they  can  apply. 
-O.  C.  858,859. 

943.  The  provisions  contain- 
ed in  articles  679,  680,  682,  683, 
684,  685,  686.  687,  688,  690,  691, 
692,  693, 694,  695,  696, 697  and  698 
are  also  applicable  to  attach- 
ment by  garnishment. — O.  C. 
860,  862,  86?,  864,  am. 

944 .  If  the  declaration  of  the 
garnishee  is  not  contested,  the 
judge,  in  rendering  judgment 
upon  the  principal  demand,  ad- 
judicates also  upon  the  attach- 
ment and  the  declaration  of  the 
garnishee .  — O.  C .  861 . 

945.  The  contestation  of  the 
attachment  by  the  defendant, 
and  any  appeal  from  the  judg- 
ment upon  the  petition  to  quash, 
are  governed  by  the  rules  con- 
tained in  articles  919  to  924,  in- 
clusively.— O.  C.  865,  am. 

CHAPTER  XXXV 

Attachment   in  Revendica- 
tion 

946.  Whoever  has  a  right  to 
revendicate  movable  property 
may  obtain  a  writ  for  the  pur- 
pose of  having  it  attached,  upon 
production  of  an  affidavit  set- 
ting forth  his  right  and  describ- 
ing the  property  so  as  to  identify 
it. 

This  right  of  attachment  in 
revendication  may  be  exercised 
by  the  owner,  the  pledgee,  the 
depositary,  the  usufructuary, 
the  institute  in  substitutions, 
and  the  substitute. — O.  C.  866. 


Supra,  arts.  15,  s.  8 ;  112,  119, 
876;  infra,  1022,  1103,  1152. 

Civil  Code,  arts.  459,  947,  956, 
1543, 1998, 1999,  2268. 

947 .  The  writ  of  attachment 
in  revendication  orders  the  seiz- 
ure of  the  effects  re  vend  ica  ted, 
and  that  they  be  placed  in  the 
hands  of  guardians  until  judg- 
ment is  rendered  upon  the  re- 
vendication. 

The  name  of  the  person  upon 
whose  affidavit  the  writ  issues 
is  indorsed  upon  the  writ.— O. 
C.  867. 

948.  The  formalities  prescrib- 
ed in  articles  909,  932,  934,  935, 
and  936  are  observed  in  attach- 
ment in  revendication  in  so  far 
as  they  apply. — O.  C.  868,  am.; 
872; 

949.  The  defendant  may  have 
the  effects  returned  into  his 
possession,  upon  giving  good 
and  sufficient  sureties  that  he 
will  produce  them  when  requir- 
ed, which  he  is  in  such  case 
bound  to  do  in  the  same  manner 
as  a  judicial  sequestrator. 

Nevertheless,  the  judge  may, 
according  to  circumstances, 
grant  possession  of  the  effects  to 
the  plaintiff,  subject  to  the  same 
conditions.— O.  C.  869,  am. 

Supra,  art.  833,  s.  2. 

Civil  Code,  art.  1823  et.  s. 

950.  Before  the  effects  are 
delivered  to  the  party  applying 
for  them,  the  other  party  may 
require  an  inventory  thereof  to 
be  made,  establishing  the  con- 
dition of  the  effects,  their  de- 
scription and  their  value,  in  or- 
der to  settle  the  amount  of  the 
security  to  be  given,  which  is 
done  by  experts  named  in  the 
ordinary  course  of  procedure.— 
O.  C.  870. 

Supra,  art.  392  et.  s. 

951 .  If  neither  of  the  parties 
applies  for  the  effects  seized, 
they  remain  in  the  custody  of 
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the  guardian  appointed  ;  or,  at 
the  request  of  either  of  the  par- 
ties, the  judge  may,  if  they  are 
of  a  nature  to  produce  fruits, 
order  them  to  be  placed  in  the 
hands  of  a  sequestrator.— O.  C. 

871.  . 
Infra,  art.  973,  et.  s. 

CHAPTER  XXXVI 
Attachment  for  Kent 

952.  The  owner  or  lessor  may 
cause  the  effects  and  fruits  in  or 
upon  the  house,  premises  or 
lands  leased,  and  subject  to  his 
privilege,  to  be  seized  for  the 
rent,  farm  dues,  or  other  sums 
due  in  virtue  of  the  lease.— O.C. 
873,  am.;  R.  S.  5973. 

Supra,  arts.  15, 8.  8  :  119,  598, 
599,640,  871;  infra,  arts.  1089, 
1152,  et.  s. 

Civil  Code,  arts.  1619,  et.  s., 
2005. 

953.  He  may  likewise  follow 
and  seize  elsewhere,  even  for 
amounts  not  yet  due,  the  mov- 
able effects  which  were  in  the 
house  or  premises  leased,  when 
they  have  been  removed  with- 
out his  consent ;  but  he  must  do 
so  within  eight  days  after  their 
removal. 

An  attachment  in  recaption 
must  be  served  upon  the  new 
lessor,  who  must  also  be  sum  • 
moned  to  show  cause  against  its 
execution.— O.  C.  873,  am,;H.S. 
5973. 

Civil  Code.  art.  1623. 

954.  The  provisions  contain- 
ed in  article  935,  as  well  as 
those  contained  in  article  909, 
respecting  the  service  of  the  de- 
claration, apply  likewise  to  at- 
tachment for  rent.— O.  C.  874, 
875,  am.;  R.  S.  5974. 


CHAPTER  XXXVII 
Conservatory  Attachment 

955.  If  there,  is  no  other 
remedy  equally  convenient, 
beneficial  and  effectual,  the 
plaintiff  may  obtain  a  conserva- 
tory attachment  upon  produc- 
ing an  affidavit,  showing : 

1.  That  he  is  entitled  to  re- 
claim the  possession  of  movable 
property  sold  by  him.  with  a 
term  for  the  payment  of  its 
price ; 

2.  That  he  is  entitled  to  rank 
by  preference  upon  the  price  of 
movable  property,  and  that  it  is 
being  dealt  with  in  such  a  man- 
ner as  to  defeat  his  remedy  ; 

3.  That  he  is  entitled,  by  rea- 
son of  some  provision  of  law,  to 
have  movable  property  placed 
under  judicifil  custody,  in  order 
to  assure  the  exercise  of  his 
rights  over  it.— O.  C.  834,  866; 
54  V.  c.  39,  s.  1. 

Civil  Code,    arts.  1543,     1998, 
1999. 
Sup?*a,  art.  15,  s.  8. 

956.  The  proceedings  upon 
conservatory  attachment  are 
subject  to  the  rules  governing 
attachment  before  judgment,  in 
so  far  as  they  can  apply. 

CHAPTER  XXXVIII 

Injunctions 

957.  Any  judge  of  the  Su- 
perior Court  may  grant  an  in- 
terlocutory order  of  injunction 
in  any  of  the  following  cases : 

1 .  At  the  time  of  issuing  the 
writ  of  summons : 

a.  Whenever  it  appears  by  the 
petition  that  the  plain tifl  is  en- 
titled to  the  relief  demanded, 
and  that  such  relief  consists,  in 
whole  or  in  part,  in  restraining 
the  commission  or  continuance 
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of  any  act  or  operation,  either 
for  a  limited  period  or  perpetu- 
ally ; 

b.  Whenever  the  commission 
or  continuance  of  any  act  or  op- 
eration would  produce  waste, 
or  would  produce  great  or  irre- 
parable injury; 

2.  During  the  pendency  of  a 
suit : 

a.  Whenever  the  commission 
or  continuance  of  any  act  or  op- 
eration during  the  suit  would 
produce  waste,  or  would  pro- 
duce great  or  irreparable  injury; 

b.  Whenever  the  opposite 
party  is  doing  or  is  about  to  do 
some  act  in  violation  of  the 
plaintiffs  rights,  or  in  contra- 
vention of  law,  respecting  the 
subject  of  the  action,  which  is 
of  a  nature  to  render  the  final 
judgment  ineffectual.  — New. 
O.  C.  1033a;  R.  S.  5991;  Cal. 
526;  N.  Y.  603,  604;  Eng.  J.  A. 
1873,  s.  25,  sub-sec.  8;  Eng.  R. 
657a,  662  ;  Out.  J4-,  s.  53,  sub- 
sec.  8  ;  H.  &  L.  52  et  seq. 

Supra,  art.  15,  s.  8. 

958.  An  injunction  cannot 
be  granted  : 

1.  To  restrain  proceedings  at 
law,  saving  the  power  of  the 
court  or  of  the  judge  to  direct, 
by  an  order  in  any  matter  orsuit 
pending  before  them,  that  the 
proceedings  therein  be  stayed  : 

2.  To  restrain  the  exercise  of 
any  office  in  a  public  or  in 
a  private  corporation. — New. 
Eng.  J.  A.  1873,  s.  24,  sub-sec.  5; 
Cal.  C.  C.  3423. 

959.  After  the  issue  of  an 
interlocutory  injunction,  any 
additional  injunction  which  is 
deemed  necessary  may  be  grant- 
ed.- New.  O.  C.  1033i;  R.  S. 
5991 ;  Cal.  527. 

960.  The  application  for  an 
interlocutory  injunction  is 
made  by  petition,  supported  by 
one  or  more  affidavits  verifying 


its    allegations.— O.    C.     10336, 
am.;  R.  S.  5991. 

961.  In  cases  of  urgent  ne- 
cessity the  judge  may  grant  an 
interlocutory  injunction  with- 
out notice. 

In  all  other  cases  he  must  re- 
quire notice  to  be  given  to  the 
opposite  party  in  whatever 
manner  he  deems  proper ;  but 
he  may,  in  that  event,  grant  an 
interim  injunction,  to  remain 
in  force  during  the  time  therein 
specified.— O.  C.,  1033c,  am.;  R. 
S.  5991  ;  Cal.  530. 

962.  The  judge  may,  when 
the  petition  is  presented,  allow 
either  party  to  answer  in  writ- 
ing the  allegations  of  the  oppo- 
site partv,  and  to  file  affidavits 
or  to  adduce  evidence  if  neces- 
sary, and  may  fix  delays  for  so 
doing.— New. 

963.  No  interim  or  interlo- 
cutory injunction  can  issue  un- 
less the  person  applying  there- 
for first  gives  security,  in  the 
manner  and  for  the  amount 
prescribed  by  the  judge  and  to 
his  satisfaction,  for  the  costs 
and  damages  which  the  oppos- 
ite party  may  suffer  by  its 
issue. 

In  the  case  of  an  additional 
injunction,  the  judge  may  dis- 
pense with  the  obligation  to 
give  security. 

The  judge  may  at  any  time 
order  that  the  security  be  in- 
creased or  reduced,  or  that  new 
security  be  given  in  place  of  any 
which  has  become  insufficient. 
—New  in  part.—O.  C.  1033d, 
1033i  ;R.  S.  5991. 

Supra,  art.  559  et.  s. 

964.  The  injunction  consists 
of  an  order  enjoining  the  oppos- 
ite party,  his  servants,  agents 
and  employees,  to  refrain  from 
a  specified  act,  or  to  suspend  all 
acts  and  operations  respecting 
the  matters  in  controversy,  un- 
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der  pain  of  all  legal  penalties. 
New  in  part.— O.  C.  1033a  1033*, 
am.;R.  S.  5991. 

965.  The  order  is  served 
upon  the  opposite  party  in  the 
manner  provided  for  writs  of 
summons,  or  prescribed  by  the 
judge. 

When  an  interlocutory  in- 
junction is  granted  at  the  time 
of  issuing  the  writ  of  summons, 
it  is  served  along  with  such 
writ  summoning  the  opposite 
party  to  answer  upon  the  merits 
of  the  petition  thereto  annexed ; 
but,  when  it  is  granted  during 
the  suit,  it  is  served  along  with 
the  petition. — Ntw. 

966.  When  an  interlocutory 
injunction  is  granted  without 
notice,  the  person  against  whom 
it  is  directed  may,  at  any  time 
before  judgment,  apply  by  mo- 
tion to  nave  it  vacated  or  modi- 
fied. 

The  contestation  upon  such 
application  is  governed  by  the 
provisions  of  article  962. — New. 
Cal.  533,  532. 

967.  Any  injunction  may 
from  time  to  time  be  suspended 
for  such  period  and  upon  such 
conditions,  as  to  security  or 
otherwise,  as  the  judge  deems 
reasonable,  and  may  after- 
wards, in  Jike  manner,  be  re- 
newed from  time  to  time — O.  C. 
1033i  ;  R.  S.  5991. 

968.  The  final  judgment  ad- 
judicates upon  the  conclusions 
of  the  petition,  as  well  as  upon 
the  merits  of  the  action. 

If  the  judgment  is  in  favor  of 
the  plaintiff,  it  pronounces  the 
injunctions  required,  and  adju- 
dicates as  to  costs. 

It  must  be  served  on  the  op- 
posite party. — New  in  part.  O. 
C.  1033* ;  R.  S.  5991. 

Supra,  art.  547. 

969.  Any  final  judgment, 
confirming  an  interlocutory  in- 


junction, remains  in  force,  not- 
withstanding appeal  or  review. 

An  interlocutory  injunction 
remains  in  force,  notwithstand- 
ing a  final  judgment  dissolving 
it,  whenever  the  petitioner,  im- 
mediately upon  the  rendering 
of  the  judgment,  declares  his 
intention  to  take  the  case  to 
review  or  to  appeal,  and,  with- 
in two  days  thereafter,  serves 
his  inscription  in  review  or  in 
appeal. 

The  court  before  which  the 
appeal  is  brought,  whenever 
the  application  is  made  during 
term,  or  two  judges  of  the  Court 
of  Queen's  Bench  or  of  the  Su- 
perior Court,  as  the  case  may 
be,  whenever  the  application  is 
made  out  of  term,  may  provis- 
ionally suspend  any  injunction. 
New.    O.  C.  1033A  ;  R.  S.  5991. 

Supra,  art.  608. 

970.  The  judge  may  order 
the  destruction,  demolition  or 
removal  of  anything  done  in 
contravention  of  the  injunction, 
if  it  is  practicable.— O.  C.  ]033?7i, 
am.;  R.  S.  5991. 

Supra,  art.  608. 

971.  Any  person  against 
whom  an  injunction  is  directed, 
who  infringes  or  refuses  to 
obey  it,  or  any  person  who,  al- 
though not  named  or  described 
therein,  knowingly  contravenes 
its  commands,  is  subject  to  a 
fine  not  exceeding  two  thou- 
sand dollars,  payable  to  the 
Crown,  with  or  without  im- 
prisonment for  a  period  not 
exceeding  sixty  days,  without 
prejudice  to  the  right  of  the 
party  aggrieved  to  recover  dam- 
ages. 

Such  penalties  may  be  re- 
peatedly inflicted  until  the  con- 
travening party  obeys  the  in- 
junction.— New  in  part .  O.  C . 
1033w,  am.,  1033n;  R.  S.  5991. 

972.  The  penalties  provided 
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by  the  preceding  article  are 
imposed  by  rule  previously 
served  upon  the  contravening 
party. — New. 

CHAPTER  XXXIX. 

JUDICIAL  SEQUESTRATION. 

973.  All  demands  for  seques- 
tration are  made  by  petition  to 
the  court  or  to  the  judge . 

It  may  also,  according  to  cir- 
cumstances, be  ordered  by  the 
court  without  being  demanded 
by  the  parties. — O.  C.  876. 

Supra,  art.  15,  s.  8,  713,  951. 

Civil  Code,  art.  1823,  et  s. 

974.  The  judgment  ordering 
sequestration  commands  the 
parlies  to  appear  before  the 
court  or  before  a  judge,  on  a 
day  fixed,  to  appoint  a  seques- 
trator ;  and  if  the  parties  can- 
not agree,  or  if  one  of  them 
makes  default,  the  judge  ap- 
points one  of  his  own  accord. — 
O.  C.  877,  am.;  Ord.  1667,  tit.  19, 
art.  4. 

Supra,  594,  s.8. 

975.  Notice  must  be  given 
to  the  sequestrator  of  his  ap- 


pointment and  of  the  time  and 
place  at  which  he  will  be  sworn . 
— New.  Ord.  1667,  tit.  19,  art.  6. 

976.  The  sequestrator  must 
be  8  worn  before  the  judge  or  the 
prothonotary  to  administer  well 
and  faithfully  the  things  of 
which  he  is  appointed  de- 
positary. 

He  is  put  in  possession  by  a 
bailiff,  who  draws  up  a  state- 
ment containing  a  description 
of  the  property  sequestrated. 

This  statement  must  be  sign-, 
ed  by  the  bailiff  and  also  by  the 
sequestrator,  if  he  can  sign ; 
if  ne  cannot,  mention  must  be 
made  that  he  declared  he  could 
not  sign  after  he  was  called 
upon  to  do  so  and  the  statement 
had  been  read  to  him.— O.  C. 
878. 

Supra,  art.  833,  s.  2. 

977.  If  either  party,  by  vio- 
lent means,  hinders  the  appoint- 
ment or  the  administration  of 
the  sequestrator,  the  other  party 
may  apply  to  be  put  provision- 
ally in  possession  of  the  things 
in  dispute,  under  the  same  con- 
ditions as  a  sequestrator.— O.  C. 
886. 


FIFTH     PART. 


SPECIAL    PROCEEDINGS. 


CHAPTER  XL. 

Proceedings  Affecting  Cor- 
porations or  Public 
Offices. 

SECTION   I. 

*I.  Corporations  Illegally 
Formed  or  Violating  or 
Exceeding  Their  Pow- 
ers 978. 


II.  Usurpation  of  Public  or 
Corporate  Offices  or 
Franchises  987, 

III.  Mandamus  992. 

IV.  Prohibition  1003. 

V.  General    Provisions 

1006. 

978.  In  all  cases  of  general 

Sublic   interest,    the  Attorney, 
eneral  must    and  in  all  othe 
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cases  may,  but  need  not,  unless 
sufficient  security  is  given  to 
indemnify  the  Government  for 
the  costs  to  be  incurred,  prase- 
cute  violations  of  the  law  in  the 
following  eases  : 

1.  Whenever  any  association 
or  number  of  persons  acts  as  a 
corporation  without  being  legal- 
ly incorporated  or  recognized. 

2.  Whenever  any  corporation, 
public  body  or  board  violates 
any  of  the  provisions  of  the  acts 
by  which  it  is  governed,  or  be- 
comes liable  to  a  forfeiture  of  its 
rights,  ordoesor  omits  acts,  the 
doing  or  omission  of  which 
amounts  to  a  surrender  of  its 
corporate  rights,  privileges  and 
franchises,  or  exercises  any 
power,  franchise  or  privilege 
which  does  not  belong  to  it  or  is 
not  conferred  upon  it  bylaw. — 
O.  0.  997,  am.;  K.  S.  5988. 

Supra,  15,  s.  5,  511 . 

979.  When  security  of  costs 
has  been  so  givep,  the  informa- 
tion must  mention  the  names  of 
the  person  who  has  solicited  the 
Attorney-General  to  take  pro- 
ceedings and  of  the  person  who 
has  become  security  for  costs. — 
O.  C.  997  a m.;  R.  S.  5988. 

980.  The  writ  of  summons 
can  issue  only  upon  the  author- 
ization of  the  judge  granted  up- 
on the  presentation  of  a  special 
information  containing  conclu- 
sions adapted  to  the  nature  of 
the  contravention,  and  support- 
ed by  affidavit  affirming  the 
truth  of  the  facts  set  forth  in 
the  information.— O.C.  998,  am.; 
R.S.5980. 

981.  The  writ  is  in  the  same 
form  as  ordinary  writs  of  sum- 
mons.—O.  C.  998,  R.  S.  5989. 

982.  Whenever  the  writ  is 
addressed  to  persons  usurping 
corporate    rights,    it   is  served 


either  upon  any  one  of  such 
persons,  or  at  the  principal  office 
or  place  of  business  of  the 
association,  by  speaking  to  a 
'  reasonable  person. — O.  C.  999 
am. 

J  983  The  proceedings  are  in 
all  other  respects  subject  to  the 
same  rules  and  delays  as  sum- 
mary matters.  —  New.  O.  C. 
999,  1000-1006. 

Infra,  1153  et  s. 

984.  If  the  judgment  declares 
the  association  to  have  been 
illegally  formed,  the  persons 
composing  it  are  personally 
bound  to  pay  the  costs  ;  and  if 
it  is  rendered  against  a  corpora- 
tion, public  body  or  board,  the 
costs  may  be  levied  either  upon 
the  property  of  such  corpora- 
tion, public  body  or  board,  or 
upon  the  private  property  of  the 
directors  or  other  officers  there- 
of.-O.  C.  1007. 

985.  Whenever  any  corpora- 
tion, public  body  or  board  has 

,  forfeited  its  rights,  privileges 
|  and  franchises,  the  judgment 
l  declares  it  to  be  dissolved  and 

to  be  deprived  of  its  rights.— 

O.C.  1008. 
Civil  Code,  art.  368,  s.  3. 

986.  Any  creditor  or  other 
interested  party  may  demand 
the  appointment  of  a  curator  to 
the  property  of  the  corporation, 
public  oody  or  board  so  dis- 
solved . 

The  rules  governing  the  ap- 
pointment of  curators  to  dis- 
solved corporations,  their  rights, 
powers  and  obligations,  apply 
to  such  curators. ^-New.  O.  C. 
1008,  1009-1015 ;  C.  C.  371373a ; 
R.  S.  5798  ;  C.C.  684-688;  O.  C. 
1331-1336;  R.  S.  6022. 

Infra,  art.  1339. 

Civil  Code,  art.  371  et  s. 
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SECTION   II 

Usurpation  of  Public  or  Cor- 
porate Offices  or  Franchises 

987.  Any  person  interested 
may  bring  a  complaint  when- 
ever another  person  usurps,  in- 
trudes into  or  unlawfully  holds 
or  exercises : — 

1.  Any  public  office  or  any 
franchises  or  privileges  in  the 
Province : 

2.  Any  office  in  any  corpora- 
tion or  public  body  or  board. 

Whether  such  office  exists 
under  the  common  law  or  was 
created  in  virtue  of  any  statute 
or  ordinance.— C.  C.  P.  1016,  am. 

Supra ,  art.  15,  s.  5. 

988.  The  issue  and  the  form 
of  the  writ  of  summons  and  the 
proceedings  thereupon  are  gov- 
erned by  the  rules  containea  in 
articles  980,  981  and  983.— O.  C. 
1017,  am. 

989.  The  plaintiff,  in  addi- 
tion to  the  allegations  concern- 
ing the  usurpation  and  illegal 
detention  of  the  office,  franchise 
or  privilege,  may  in  his  petition 
declare  the  names  of  the  person 
who  has  a  right  to  such  office, 
franchise  or  privilege,  and  al- 
lege such  facts  as  are  necessary 
to  show  such  right. 

The  court  may  in  such  case 
adjudicate  upon  the  claims  of 
both  parties.— O.  C.  1018,  am. 

990.  If  the  petition  is  well 
founded,  the  judgment  orders 
the  defendant  to  be  ousted  and 
excluded  from  the  office,  fran- 
chise or  privilege ;  the  judge 
may  also  condemn  the  defend- 
ant to  pay  a  fine  not  exceeding 
the  sum  of  four  hundred  dollars, 
which  must  be  paid  over  to  the 
Crown.— O.  C.  1019, am.;  54  Vic, 
c.  47,  s.  1. 

991.  Any  person  whom  the 
judgment  declares  to  be  entitled 


to  the  office,  franchise  or  privi- 
lege may,  after  taking  the  oath 
of  office,  and  giving  such  secur- 
ity as  .may  be  required,  take 
upon  himself  the  exercise  of 
such  office,  franchise  or  privi- 
lege, and  may  demand  of  the 
defendant  all  keys,  books  or 
papers  and  insignia  in  the  pos- 
session or  custody  of  such  de- 
fendant and  belonging  to  such 
office,  franchise  or  privilege ; 
and  in  the  case  of  neglect  or  re- 
fusal to  deliver  up  the  same, 
the  court  may  order  the  sheriff 
to  take  possession  of  such  keys, 
books,  papers  and  insignia,  and 
to  deliver  over  the  same  to  the 
person  adjudged  to  be  entitled 
thereto,  without  prejudice  to 
criminal  proceedings.  —  O.  C. 
1021,  am. 
Supra,  arts.  579,  608. 

SECTION  III 

Mandamus 

992.  If  there  is  no  other  rem- 
edy equally  convenient,  benefi- 
cial and  effectual,  a  mandamus 
lies  to  enforce  the  performance 
of  an  act  or  duty  in  the  follow- 
ing cases  : 

1 .  Whenever  any  corporation 
or  public  body  omits,  neglects  or 
refuses  to  perform  any  act  or 
duty  incumoent  upon  it  by  law; 

2.  Whenever  any  corporation 
omits,  neglects  or  refuses  to 
make  any  election  which  by  law 
it  is  bound  to  make,  or  to  recog- 
nize such  of  its  members  as 
have  been  legally  chosen  or 
elected,  or  to  reinstate  such 
of  its  members  as  have  been  re- 
moved without  lawful  cause  ; 

3.  Whenever  any  public  offi- 
cer or  any  person  holding  any 
office  in  any  corporation,  public 
body  or  court  of  inferior  juris- 
diction omits,  neglects   or  re- 
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fuses  to  perform  any  duty  be- 
longing to  such  office  or  any  act 
which  by  law  he  is  bound  to  per- 
form ; 

4.  Whenever  any  heir  or  re- 
presentative of  a  public  officer 
omits,  refuses  or  neglects  to  do 
any  act  which,  as  such  heir  or 
representative,  he  is  by  law  ob- 
liged to  do ; 

5.  In  all  other  cases  in  which 
the  plaintiff  is  interested  in  re- 
quiring the  performance  of  any 
act  or  duty  which  is  not  of  a 
merely  private  nature. — O.  C. 
1022,  am.;  Eng.  R.  719 ;  C.  P.  L. 
835. 

Supra,  art.  15,  s.  5. 

993.  The  writ  of  summons 
can  issue  only  upon  the  author- 
ization of  a  judge  of  the  Superi- 
or Court,  granted  upon  the  pre- 
sentation of  a  petition  support- 
ed by  affidavit,  affirming  the 
truth  of  the  facts  set  forth  in 
the  petition,— O.  C.  1023,  am.; 
R.  S.  5990. 

Supra,  art.  112. 

994.  The  writ  by  which  the 
proceedings  are  commenced  is 
in  the  same  form  as  ordinary 
writs  of  summons. — O.  C.  998; 
R.  S.  5989. 

995.  The  proceedings  are,  in 
all  other  respects,  subject  to 
the  same  rules  and  delays  as 
summary  matters. — New.  O.  C. 
1024. 

Infra,  art.  1153  et.  8. 

996.  If  the  petition  is  well 
founded,  the  judge  may  order 
the  issue  of  a  peremptory  writ, 
commanding  the  defendant  to 
do  the  thing  demanded  of  him. 

Whenever  an  election  has  to 
be  made,  the  judgment  pre- 
scribes the  mode  in  which  ad- 
vertisements must  be  given, 
which  must  be,  so  far  as  pos- 
sible, the  same  as  if  the  elec- 
tion had  been  made  at  the  pro- 


per time. — New  in  part.    O.  C. 
1025,  1028. 

997.  A  copy  of  the  peremp- 
tory writ  is  served  upon  the 
defendant  in  the  manner  pro- 
vided for  ordinary  summons, 
or,  if  he  has  no  domicile  and 
cannot  be  found  in  the  Pro- 
vince, in  the  manner  prescribed 
by  the  judge.  — O.  C.  1030,  am.; 
54  Vic,  c.  41,  s.  5. 

Supra,  art.  145. 

998.  If  the  matter  relates  to 
the  making  by  a  corporation  of 
any  election  to  an  office  which 
is  vacant  by  reason  of  such  elec- 
tion not  having  taken  place 
within  the  time  required,  or 
being  or  having  been  declared 
null,  the  proceedings  are  the 
same  as  above  mentioned,  and 
the  writ  commands  the  proper 
officer,  or,  in  his  absence,  such 
person  as  is  appointed  by  the 
judge,  to  proceed  to  such  elec- 
tion, at  the  place  and  time  fixed, 
after  having  given  the  notices 
therein  prescribed,  and  to  do 
every  act  to  be  done  in  order  to 
such  election,  or  to  show  cause 
to  the  contrary.— O.  C.  1027,  am. 

999.  Nevertheless,  every 
such  election  and  every  act 
done  thereto  is  void,  unless  as 
great  a  number  of  voters  are 
present  and  vote  thereat  as 
would  have  been  required  if  the 
election  had  taken  place  at  the 
usual  time  and  under  ordinary 
circumstances.— O.  C.  1029. 

1000.  Any  person  to  whom, 
or  the  person  representing  any 
corporation  to  which  the  per- 
emptory writ  is  directed,  is 
bound  to  return  the  copy  of  the 
writ  served  upon  him  on  the 
day  specified,  together  wtih  a 
certificate  thereon  of  its  execu- 
tion.—O.  C.  1026,  am. 

1001.  If  the  defendant  fails 
to  comply  with  the  peremptory 
writ,  he  may  be  held  by  coercive 
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imprisonment  to  do  so,  unless 
the  defendant  is  a  corporation, 
in  which  case  it  may  be  con- 
demned to  pay  a  fine  not  ex- 
ceeding two  thousand  dollars, 
payable  to  the  Crown,  which  is 
levied  by  execution  in  the  or- 
dinary manner  against  its 
movable  and '  immovable  pro- 
perty. 

Such  fine  may  be  repeatedly 
inflicted  until  the  mandamus  is 
obeyed.  —O.  C.  1025,  am. 

Supra,  art.  834. 

1002.  The  penalties  imposed 
by  the  preceding  article  are  in- 
flicted by  rule  previously  served 
upon  the  contravening  party. — 
New. 

SECTION  IV. 

Prohibition. 

1003.  The  writ  of  prohibi- 
tion lies  whenever  a  court  of 
inferior  jurisdiction  exceeds  its 
jurisdiction. 

It  is.  applied  for,  obtained, 
contested  and  executed  in  the 
same  manner  as  mandamus, 
and  with  the  same  formalities  ; 
and  the  writ  of  summons  con- 
tains a  summons  to  the  court  of 
inferior  jurisdiction  and  to  the 
party  proceeding  therein.— O. 
C.  1031,  am.;  C.  P.  L.  846. 

Supra,  art.  15,  s.  5,  50. 

1004.  The  peremptory  writ 
commands  the  court  of  inferior 
jurisdiction  and  the  party  pro- 
ceeding therein  to  discontinue 
all  proceedings  in  the  matter. — 
New. 

1005.  In  the  case  of  failure 
to  comply  with  the  peremptory 
writ  on  the  part  of  any  member 
of  the  court  of  inferior  jurisdic- 
tion or  of  the  party  upon  whom 
the  writ  has  been  served,  a  fine 
not  exceeding  two  thousand 
dollars,  payable  to  the  Crown, 


with  or  without  imprisonment 
for  a  term  not  exceeding  one 
year,  may  be  imposed  for  every 
such  infraction. 

Such  fine  is  imposed  in  the 
manner  prescribed  in  article 
1002.—  New. 

Supra,  art.  834. 

section  v 
General  Provisions 

1006.  No  appeal  lfes  to  the 
Court  of  Queen's  Bench  from 
any  final  judgment  rendered 
under  the  provisions  of  this 
Chapter  in  matters  relating 
to  municipal  corporations  and 
offices. 

In  all  other  cases,  the  inscrip- 
tion in  appeal  from  the  judg- 
ment of  tne  court  of  original 
jurisdiction,  or  from  that  of  the 
Court  of  Review,  can  be  filed 
only  within  thirty  days  from 
the  rendering  of  the  judgment 
appealed  from. 

Supra,  art.  43  §  2,  52  §  4  ;  in- 
fra, art.  1209. 

CHAPTER  XLI 

Annulment  of  Letters 
Patent 

1007.  Any  letters  patent 
granted  by  the  Crown  may  be 
declared  null  or  be  repealed  by 
the  Superior  Court : 

1.  Wnen  such  letters  were 
obtained  by  means  of  some 
fradulent  suggestion,  or  when 
some  material  fact  has  been 
concealed  by  the  patentee,  or 
with  his  knowledge  or  consent ; 

2.  When  they  have  been 
granted  by  mistake  or  in  ignor- 
ance of  some  material  fact ; 

3.  When  the  patentee,  or 
those  claiming  under  him,  have 
done  or  omitted  to  do  some  act, 
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in  violation  of  the  terras  and  pation  or  quality,  and  the  domi- 
eonditions  upon  which  such  eile  of  the  suppliant  and  of  his 
letters  patent  were  granted,  or  attorney,  if  any,  and  be  in  other 
for  any  other  reason  have  for- 1  respects  drawn  up  in  accor- 
feited  their  rights  and  interests  ■  dance  with  the  ordinary  rules 
in  such  letters  patent.— 0.  C.  i  of  pleading.— O.  C.  8866,  am.; 
10:H,  am.  It.  S.  5976. 

SujH  a%  art.  509.  See  Form,  Schcd.  V.,  Appcn- 

Civil  Coih\  arts.  992,  993.  rlix. 

lOOK.  All  demands  for  an-!  1013.  The  petition  must  be 
nulling  letters  patent  may  bo  supported  by  an  affidavit  of  the 
made  upon  information  brought '  suppliant  or  of  a  competent  per- 
bv  Her  Majesty's  Attorney -Gen-  son,  verifying  the  trutji  of  the 
eral  or  Solicitor-General,  or  any  ,  facts  therein  alleged,  and  may 
other  ollicer  duly  authorized  for  '  be  accompanied  with  a  factum, 
that  purpose.—  O.  C.  1035,  am.     '  — O.  C.  886c,  am.;  R.  S.  5976. 

1OO0.  The  writ  is  in  the  same  1014.  The  Detition  is  left 
form  as  ordinary  writs  of  sum-  |  with  the  Provincial  Secretary 
mons  ;  and  the  proceedings  are  j  for  submission  to  the  Lieuten- 
subject  to  the  same  rules  and  j  ant-Governor,  in  order  that  he 
delays  as  ordinary  matters. —  may  consider  it,  and,  if  he  think 
O.  C.  1036,  am.  i  fit,  grant  his  fiat  that  right  be 

lOiO.  The  inscription  in  ap  i  done, 
peal  from  the  judgment  of  the  '  No  fee  is  payable  on  leaving 
court  of  original  jurisdiction,  or  j  or  on  receiving  back  the  peti- 
from  that  of  the  Court  of  Re-  j  tion.— O.  C.  886':/;  R.  S.  5976. 
view,  can  be  filed  only  within!  1015.  Upon  the  Lieutenant- 
thirty  days  from  the  rendering  ,  Governor's  fiat  being  obtained, 
of  the  judgment  appealed  from.  ■  the  petition  and  flat  are  filed  in 
— O.  C.  1037,  am.;  54  Vic,  c.  41, ;  the  office  of  the  Superi6r  Court 
s.  7.  in  the  district  of  Quebec. — O.  C. 

886V  ;  It.  S.  5976. 

lOlO.  The   suppliant    must, 
at  the  time  he  filtis  his  petition 
in  the  prothonotary's  office,  pro- 
Petition  of  Right  •  duce  and  file  the  written  proofs 

j  which  he  has  alleged  in  support 

lOll.  Any  person  having  a  ,  of  his  claim,  together  with  an 

claim  to  exercise    against  the  i  inventory  of  such  exhibits. 


Infra,  art.  1209. 

CHAPTER  XLII 


Government  of  this  Province, 
whether  it  be  a  revindication  of 
movable  or  immovable  property, 


lie  must  also  deposit  a  sum 
of  two  hundred  dollars,  which 
sum  is  intended  to  pay  the  costs 


or  a  claim  for  the  payment  of  j  of  the  Government  if  the  court 
money  on  an  alleged  contract, ',  should  grant  any;  if  not,    it    is 
or  for    damages    or  otherwise     returned  to  the^  suppliant.— O. 
may  address  a  petition  of  right  :  C.  886/";  R.  S.  5976. 
to   Her  Majesty.— O.   C.  886a  ;  |      Supra,  art.  155  et.  s. 
R.  S.  5976.  1017.  A  copy  of  the  petition 

Supra,  arts.  48, 54.  and    of     the     Lieutenant-Gov- 

1012.  Such  petition  is  a'l- !  ernor's  fiat  certified  by  the  pro- 
dressed  to  Her  Majesty,  and  j  thonotary,  with  an  endorsation 
must  state  the  names,  the  occu- 1  thereon    that    the  deposit   has 
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been  made,  is  left  at  the  office 
of  the  Attorney-General  with  a 
notice  requesting  the  produc- 
tion of  a  contestation  within 
thirty  days  after  the  date  of 
service. -O.  C.  8867;  R  S.  5976. 
See  Form,  Sched.  W.,  Appen- 
dix. 

1018.  If  within  such  delay, 
to  be  established  by  the  produc- 
tion of  a  certificate  of  service  of 
the  petition,  fiat  and  notice,  a 
contestation  is  not  filed,  the 
suppliant  proceeds  as  in  a  case 
by  default. 

If  a  contestation  is  filed,  the 
subsequent  proceedings  are  the 
same  as  in  an  ordinary  contest- 
ed case,  save  that  a  trial  by  jury 
cannot  be  had.— O.  C.  8867i,  8867c  ; 
R.  S.  5976. 

1019.  In  case  any  petition  of 
right  relates  to  the  recovery  of 
any  immovable  or  movable  pro- 
perty which  has  been  granted 
away  or  disposed  of,  by  or  on 
behalf  of  her  Majesty  and  her 
predecessors,  a  writ  of  sum- 
mons is  issued  bv  the  protho- 
notary,  upon  the  written  requi- 
sition of  the  suppliant,  and  such 
writ  is  served,  together  with  a 
copy  of  such  petition  and  of  the 
Lieutenant-Governor's  fiat  cer- 
tified by  the  prothonotary,  upon 
the  person  in  the  possession  or 
enjoyment  of  such  immovable 
or  movable  property,  command- 
ing him  to  appear  before  the 
court  within  the  delay  therein 
mentioned,  and  to  plead  to  or 
answer  the  claim.— O.  C.  88^i, 
am.;  It.  S.,  5976. 

1020.  The  inscription  in  ap- 
peal from  the  judgment  of  the 
court  of  original  jurisdiction,  or 
from  that  of  the  Court  of  Re- 
view, cannot  be  filed  except 
within  thirty  days  from  the 
rendering  of  the  judgment  ap- 


pealed from.—  O.  C.  886j,  am.; 
R.  S.,  5976. 
Infra,  art.  1209. 

1021.  The  costs  may  be 
awarded  to  or  against  the  sup- 
pliant, as  in  ordinary  suits. 

Ail  costs  adjudged  shall  be 
paid  to  or  by  the  Provincial 
Treasurer,  as  the  case  may  be. 
O.  C.  886/;  R.  S.  5976. 

1022.  When  the  Govern- 
ment is  adjudged  to  surrender 
movable  property,  the  suppliant 
may,  after  the  expiry  of  the 
delay  to  appeal,  or,  in  case  of 
appeal,  fifteen  days  after  the 
rendering  of  the  judgment  in 
appeal,  obtain  a  writ  of  attach- 
ment in  revendication,  under 
which  the  property  is  seized  and 
delivered  to  the  suppliant.— O. 
C.  886?n  ;  R.  S.  5976. 

■    Supra,  arts.  579,  964,  et.  s. 

1023.  When  the  Govern- 
ment is  adjudged  to  surrender 
immovable  property,  the  sup- 
pliant may,  after  the  expiry  of 
the  delay  to  appeal,  or,  in  case 
of  appeal,  fifteen  days  after  the 
rendering  of  the  judgment  in 
appeal,  ootain  a  writ  of  posses- 
sion, under  which  the  suppliant 
is  placed  in  possession.— O.  C. 
886/1.  ;  It.  S.  5976. 

Supra,  arts.  579,  610,  611. 

1024.  When  the  Govern- 
ment is  adjudged  to  pay  costs 
or  a  sum  of  money  with  or  with- 
out costs  to  the  suppliant,  after 
the  expiry  of  the  delay  to  ap- 
peal, or,  in  case  of  appeal,  after 
the  rendering  of  the  judgment 
in  appeal,  a  certified  copy  of  the 
final  judgment  may  be  left  at 
the  office  of  the  Provincial 
Treasurer,  and  the  Provincial 
Treasurer  must  pay  out  of  any 
money  in  his  hands  for  the  time 
being,  legally  applicable  there- 
to, or  which  may  be  thereafter 
voted  by  the  Legislature  for 
that  purpose,  the  amount  of  any 
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moneys  or  costs  which  have 
been  awarded  to  the  suppliant 
by  the  judgment. — O.  C.  8860, 
am.,R.S.5976. 

CHAPTER  XLIII 

Hypothecary     Recourse 

Against  Immovables  of 

Which  the  Owners 

are  unknown  or 

Uncertain. 

1023.  When  the  owner  of  an 
hypothecated  immovab'e  is  un- 
known or  uncertain,  the  cred- 
itor to  whom  the  capital  or 
two  years  of  the  interest,  or  two 
years  of  arrears  of  any  consti- 
tuted or  other  rent,  secured  by 
such  hypothec,  is  due,  may  pre- 
sent a  petition  to  the  Superior 
Court,  praying  for  the  sale  of 
such  immovable. — O.  C.  900. 

1026.  Such  petition  must 
contain  :— 

1.  All  allegations  necessary  to 
establish  the  debt  and  the  hypo- 
thec ; 

2.  A-  description  of  the  im- 
movable ; 

3.  The  names  of  the  occupier, 
if  the  immovable  is  occupied, 
and,  if  it  is  not,  the  names  of 
the  last  known  occupier,  the 
period  for  which  it  has  remain- 
ed unoccupied,  the  names  of  all 
the  known  owners  since  the 
hypothec  was  created,  and  a  de- 
claration that  the  petitioner  has 
in  good  faith  made  due  search 
and  used  due  diligence  to  dis- 
cover the  owner ; 

4.  Conclusions  praying  that 
public  notice  be  given  to  the 
actual  owner  to  appear  and  an- 
swer the  petition,  and  that,  in 
default  of  his  doing  so,  the  im- 
movable be  brought  to  sale. — 
O.  C.  901. 

Supra,  art.  124. 

1027.  The  petition  must  be 


verified  by  affidavit.— O.  C.  902, 
am. 

1028.  The  Court,  upon  this 
petition,  orders  such  proof  as  it 
deems  necessary;  and,  if  the 
proof  offered  is  sufficient,  it  or- 
ders the  publication  of  a  notice 
in  accordance  with  Schedule  X, 
in  the  Appendix  to  this  Code.— 
O.  C.  903. 

See  Form,  Sched.  X.,  Appen- 
dix. 

1020.  The  notice  must  be  in- 
serted once  a  week  during  four 
consecutive  weeks  in   a   news- 

f>aper  published  in  the  French 
anguage  and  in  one  published 
in  the  English  language,  in  the 
district  in  which  the  immovable 
is  situated,  or,  if  there  be  none, 
then  in  two  newspapers  pub- 
lished in  one  of  the  nearest  dis- 
tricts. 

Except  in  the  cities  of  Quebec, 
Montreal,  Three  Rivers,  Sher- 
brooke,  St.  Hyacinthe  and 
Sorel,  and  in  the  town  of  St. 
Johns,  it  must  moreover  be 
read  and  posted  in  both  lan- 
guages, at  the  door  of  the  church 
of  the  parish  in  which  the  im- 
movable is  situated,  on  a  Sun- 
day, immediately  after  morning 
service  ;  if  there  is  no  such  ser- 
vice, it  is  sufficient  to  merely 
post  the  notice. 

If  there  is  no  church,  the  no- 
tice must  be  posted  in  the 
registry  office  of  the  locality. — 
O.  C.  904,  am. 

1030.  If,  within  two  months 
from  the  last  insertion  in  the 
newspapers,  no  person  appears 
as  hereinafter  provided,  the 
petitioner  proceeds  as  in  any 
other  suit  in  which  the  defen- 
dant fails  to  appear  ;  and  upon 
proof  that  the  required  formali- 
ties have  been  observed,  the 
court  declares  the  immovable 
hypothecated,  and  orders  that 
it  be  sold  for  the  payment  of  the 
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petitioner's  claim. — O.    C.   905. 
See  Form,  Sched.  Y.,  Appen- 
dix. 

1031.  Service  of  this  judg- 
ment is  not  necessary.— O.  C. 
906. 

Supra,  art.  547. 

1032.  Fifteen  days  after 
judgment  rendered,  a  writ  is- 
sues commanding  the  sheriff  to 
seize  and  sell  the  immovable 
hypothecated,  observing  the 
formalities  required  for  ordin- 
ary seizures  and  sales  of  im- 
movables, saving  the  minutes 
of  seizure,  which  are  not  re- 
quired.—O.  C.  907,  am. 

Supra,  arts.  614,  705,  708. 

1033.  Any  proprietor,  or  any 
holder  -entitled  to  exercise 
rights  of  ownership,  may,  at 
any  time  before  the  rendering 
of  the  judgment  ordering  the 
sale,  enter  an  appearance,  speci- 
fying his  title  and  the  extent  of 
his  right  of  property ;  and,  with- 
in two  months, *to  be  computed 
from  the  expiry  of  the  delay 
mentioned  in  article  1030,  the 
petitioner  is  bound  to  file  in  the 
office  of  the  court  a  demand 
against  the  party  appearing,  for 
the  recognition  of  tne  hypothec, 
and  to  serve  it  upon  such  party. 
The  same  proceedings  are  had 
upon  such  demand  as  upon  or- 
dinary suits  for  the  recognition 
of  hypothecs.— O.   C.  908,  am. 

See  Form.  Sched.  Z.,  Appen- 
dxx. 
Civil  Code,  art.  2058  et.  s. 

1034.  If  several  persons  ap- 
pear, claiming  to  be  owners, 
each  one  in  opposition  to  the 
others,  the  petitioner  cannot  be 
prevented  from  proceeding  by 
such  opposite  claimants,  unless 
his  application  is  contested  by 
one  of  them,  who  must  pre- 
viously establish  an  ostensible 

%  right  of  property,  or  unless  one 


of  them  pays  the  amount  of  his 
claim  and  costs. — O.  C.  909. 

1035.  In  the  case  of  there 
being  opposing  claimants  to 
the  property,  without  any  con- 
testation of  the  hypothecary  de- 
mand, the  court  may,  reserving 
its  decision  upon  the  opposing 
claims,  grant  the  prayer  of  the 
petitioner,  saving  to  tne  parties 
appearing,  and  to  those  who 
have  not  appeared,  their  claims 
upon  the  balance  of  the  moneys 
levied,  the  distribution  of  which 
is  made  in  the  ordinary  course. 
— O.  C.  910,  French  Version. 

1036.  If  one  or  more  known 
owners  are  in  possession  jointly 
with  others  who  are  unknown 
or  uncertain,  the  creditor  may, 
in  the  ordinary  manner,  sue  the 
known  owners  as  possessing 
jointly  with  others  unknown  or 
uncertain,  and  proceed  in  the 
same  suit  in  the  manner  here- 
in above  provided,  against  those 
who  are  unknown  or  uncertain, 
modifying  the  notice  which  is 
to  be  published  so  as  to  meet 
t)ie  circumstances.—  O.  C.  911. 

CHAPTER  XLIV 

Compulsory  Partition   and 
liicitation 

1037.  When  co-heirs  or  co- 
proprietors  cannot  agree  upon  a 
partition  of  their  common  pro- 
perty, the  action  at  law  to  ob- 
tain such  partition  belongs  to 
the  one  who  is  first  to  institute 
it.— O.  C.  919. 

Civil  Code,  arts.  305,  689,  et. 
s.,  1363, 1452,  1898. 

1038.  All  the  co-heirs  or  co- 
proprietors  must  be  parties  in 
the  suit  for  a  partition.— O.  C. 
920,  am. 

Supra,  art.  521. 

1039.  A  special  tutor  must 
be  named  to  $a$h  minor  whose 
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interests  are  opposed  to  those 
of  any  other  minor.— O.  C.  921. 
Civil  Code,  art.  693. 

1040.  The  court,  before  ren- 
dering judgment  upon  the  suit 
for  partition,  orders  that  the 
immovables  shall  be  viewed  and 
valued  by  experts  appointed  ac- 
cording to  the  ordinary  rules,  in 
order  to  ascertain  whether  the 
whole  of  the  immovables  can  be 
conveniently  divided,  and,  in 
such  case,  to  form  the  shares 
according  to  the  provisions  of 
articles  702,  703  and  704  of  the 
Civil  Code.-O.  C.  922. 

Sn2JM,  art.  392  et.  s. 
Civil  Code,  art.  (596. 

1041.  If  all  the  parties  are  of 
full  age  thev  may  agree  on  one 
expert.—  O.  C.  923. 

Supra,  art.  393. 

1042.  The  same  proceedings 
are  had  upon  the  report  of  such 
expert  as  upon  any  other  report 
of  experts.— O.  C.  924. 

Supra,  arts.  406  et.  s.  414  et.  s. 

1043.  After  the  report  of  the 
experts  has  been  homologated, 
the  court  sends  the  parties  be- 
fore the  prothonotary  or  some 
other  person  to  proceed  with 
the  allotment  of  shares,  minutes 
of  which  are  taken.— O.  C.  925. 

1044.  If  the  suit  is  for  an  ac- 
count and  a  partition,  the  lots 
are  not  formed  until  after  the 
accounts,  the  returns,  the  for- 
mation of  the  mass  and  the  pre- 
takings  have  been  determined 
by  a  practitioner,  who  is  named 
by  the  parties  or  by  the  court, 
and  whose  report  must  also  be 
homologated.— O.  C.  926. 

Supra,  art.  410. 

Civil  Code,  arts.  699  et.  s.,  712 
et.  s.,  1355  et.  s.  1468. 

1045.  When  immovables  can- 
not be  advantageously  divided, 
or  when  there  are  not  as  many 
lots  as  co-parti tioners,  the  court 
may  order  that    such    immov- 


ables be  put  up  to  public  auc- 
tion and  be  sold  by  way  of  lici- 
tation.— O.  C.  927. 

Civil  Code,  arts.  300,  698,  1562, 
1563. 

1046.  Rules  concerning  vol- 
untary licitation  are  contained 
in  the  Tenth  Part  of  this  Code. 

The  provisions  of  this  Chap- 
ter apply  to  licitations  judi- 
ciously ordered  upon  actions  of 
partition.-O.  C.  928. 

Infra,  arts.  1341  et.  s.  1355, 
1399  et.  s. 

Civil  Code,  arts.  698,  709. 

1047.  When  the  court  has 
ordered  a  licitation,  the  plaintiff 
must  give  notice  that  the  im- 
movables therein  designated 
will  be  put  up  to  auction  and  ad- 
judged to  the  highest  and  last 
bidder  at  the  sitting  of  the  Su- 
perior Courr,  next  after  the  ex- 
piration of  one  month  from  the 
first  insertion  of  such  notice, 
subject  to  the  conditions  men- 
tioned in  the  list  of  charges, 
and  announce 'that  all  opposi- 
tions to  the  sale  must  be  filed  at 
least  twelve  days  before  the 
day  fixed  for  the  sale,  and  that 
all  oppositions  for  payment 
must  be  filed  within  six  days 
after  the  adjudication,  on  pain 
of  being  foreclosed; — O.  C.  929, 
in  part,  am  ;  R.  S.  5980. . 

See  Form,  Sclied.  A  A.,  Ap- 
pendix. 

1048.  Such  notice  must  be 
published : 

1.  By  being  inserted  in  the 
Quebec  Official  Gazette  twice 
during  the  course  of  one 
month  ; 

2.  Moreover,  if  the  immov- 
ables are  situated  in  the  city  of 
Quebec,  Montreal,  Three  Rivers, 
Sherbrooke,  St.  Hyacinthe  or 
Sorel,  or  in  the  town  of  St. 
Johns,  by  being  inserted  in  a 
newspaper  published  in  French 
and  in  one  published  in  English* 
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in  the  locality,  and  if  there  is 
only  one  newspaper  in  the  dis- 
trict, or  all  are  published  in  the 
same  language,  in  both  lan- 
guages in  the  same  newspaper ; 
and,  if  the  immovables  are  situ- 
ated in  a  parish  other  than  those 
contained  in  the  above  men- 
tioned localities,  by  being  read 
aloud  and  posted  on  the  third 
Sunday  before  the  day  on  which 
the  licitation  is  to  take  place, 
at  the  door  of  the  church  of  the 
parish  in  which  the  immovables 
are  situated  immediately  after 
morning  service,  or  if  there  is 
no  church,  at  the  most  public 
place  in  the  locality.  If  there  is 
no  service,  it  is  sufficient  to 
merely  post  the  notice. — O.  C. 
929,  930,  am.  ;  R.  S.  5980. 

1049.  If  the  plaintiff  fails  to 
proceed  with  the  publication  of 
such  notice  within  fifteen  days 
from  the  judgment  of  licitation, 
any  other  party  may  do  so,  and 
the  first  who  takes  such  pro- 
ceedings has  the  preference,  and 
has  alone  the  right  to  be  paid 
the  costs  of  the  licitation.— O.C. 
931. 

1050.  Oppositions  to  secure 
charges,  to  withdraw  or  to  an- 
nul, in  respect  of  immovables 
which  are  to  be  sold  by  licita- 
tion, cannot  be  received  after 
the  twelfth  day  previous  to  the 
day  fixed  for  the  licitation  ;  if 
they  are  filed  after  that  period, 
the  right  of  the  opposant  is  con- 
verted into  an  opposition  for 
payment  out  of  the  price  of  the 
immovable.— O.  C.  932,  am. 

Supra,  arts.  799,  1047. 

1051.  If  any  opposition  to 
secure  charges,  to  withdraw  or 
to  annul  or  any  other  proceed 
ing  incidental  to  the  licitation, 
cannot  be  decided  before  the 
day  fixed  for  the  sale,  the  licita- 
tion is  suspended,  and  when 
rendering  judgment  upon  such 


opposition  or  proceeding  the 
court  may,  if  necessary,  fix  an- 
other day  upon  which  the  sale 
may  be  proceeded  with,  after 
the  parties  have  caused  another 
notice,  in  the  same  form  as  the 
first  in  so  far  as  it  can  apply,  to 
be  published  in  the  Quebec 
Official  Gazette  at  least  two 
weeks  before  the  day  thus  fix- 
ed.—O.  C.  933,  am. ;  R.  S.  5981. 

1052.  Bids  may  be  made  in 
writing  at  the  office  of  the  court 
in  the  same  manner  as  in  cases 
of  sale  of  immovables  by  the 
sheriff,  and  on  the  day  appoint- 
ed bids  are  received  at  the  office 
of  the  court,  but  the  adjudica- 
tion is  completed  before  the 
court. 

Minutes  are  drawn  up  of  such 
bids  and  adjudication. 

Strangers  are  in  all  cases  ad- 
mitted to  bid.-O.  C.  934. 

1053.  The  abjudication  is 
made  in  accordance  with  the 
conditions  contained  in  the  list 
of  charges,  which  must  have 
been  approved  by  the  judge 
after  hearing  the  parties,  and 
must  have  been  filed  in  the 
office  of  the  court  at  least  fifteen 
days  before  the  day  fixed  for 
the  sale. 

After  the  adjudication  is  com- 
pleted and  the  purchaser  has 
complied  with  the  conditions 
by  paying  the  moneys  which 
must  be  deposited  in  court,  the 
prothonotary  must  prepare  a 
deed  of  sale,  which  must  be 
drawn  similarly  to  a  sheriff's 
deed  in  so  far  as  the  provisions 
of  article  760  are  applicable.— O 
C.  935,  am. 

1054.  The  adjudication,  after 
the  observance  of  the  formali- 
ties above  prescribed,  transfers 
the  property  with  its  active  and 
passive  servitudes,  has  the  same 
effects  as  a  sheriff's  sale,  and 
discharges  the,  property  in  the 
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same  manner  from  such  other 
charges,  privileges  and  hypo- 
thecs as  are  not  mentioned  in 
the  list  of  charges* — O.  C.  036. 

Supra,  art.  778  et  s. 

Civil  Code,  arts.  2081,  s.0,  2156, 
2157. 

1055.  The  price  of  the  adjudi- 
cation must  be  paid  according 
to  the  conditions  of  the  sale, 
and,  unless  otherwise  provided, 
into  the  hands  of  the  prothono- 
tary  within  three  days  after 
adjudication,  saving  the  pur- 
chaser's right  to  retain  the 
moneys  on  giving  security  as  in 
the  case  of  a  sheriffs  sale  ;  and 
the  purchaser  failing  to  pay 
such  price  is  subject  to  the 
same  penalties  and  liabilities  as 
the  false  bidder  upon  immov- 
ables sold  in  execution.— O.  C. 
037,  am. 

Supra,  arts.  750,  761  et  s. 

1056.  All  oppositions  or 
claims  for  payment  out  of  the 
proceeds  of  the  licitation  must 
be  filed  in  the  office  of  the  court 
within  six  days  after  the  adjudi- 
cation, after  which  period  they 
cannot  be  received  except  bv 
order  of  the  court  and  upon  such 
conditions  as  it  may  impose.— 
O  C  938 

Supra]  arts.  790, 791,  792,  1047. 

1057.  The  distribution  of  the 
purchase-money  is  subject  to 
the  same  formalities  as  in  cases 
of  execution  against  immov- 
ables, and  the  party  prosecuting 
the  licitation  is  bound  to  obtain 
the  certificate  of  registered  hy- 
pothecs which  is  necessary  for 
that  purpose.— O.  C.  939,  am. 

1058.  If  any  immovable  is 
situated  partly  in  one  district 
and  partly  in  another,  its  licita- 
tion as  a  whole  may  be  demand- 
ed and  may  be  ordered  in  either 
district,  if  the  jurisdiction  in 
such  case  is  not  assigned  by  law 


to  a  particular   court. — O.   C. 
940. 
Supra,  art.  101. 

CHAPTER  XLV 

Actions  of  Boundary.' 

1050.  Whenever  two  con- 
tiguous lands  have  never  been 
bounded,  or  the  boundaries 
have  disappeared,  or  the  fences 
or  boundary  works  have  been 
wrongly  placed,  and  one  of  the 
neighbours  refuses  to  agree  upon 
a  surveyor  to  determine  the 
boundaries  or  to  verify  or  to 
rectify  the  division  line,  as  the 
case  may  be,  the  other  party 
may  bring  an  action  against 
him  to  compel  him  to  do  so.— O. 
C.  941. 

Civil  Code,  arts.  504,  504a. 

1060.  If  the  parties  do  not 
agree,  the  court  names  a  sworn 
surveyor,  whom  it  charges  with 
making  a  plan  of  the  locality, 
showing  the  respective  preten- 
sions of  the  parties,  and  with 
making  such  other  operations 
as  it  may  deem  necessary. — O. 
C.  942. 

1061.  The  surveyor  thus 
named  is  bound,  under  his  oath 
of  office,  to  proceed  in  the  same 
manner  as  experts.— O.  C  943. 

Supra,  art.  398  et  s. 

1062.  If  the  parties  desire  it, 
more  than  one  surveyor  may 
be  appointed.— O.  C.  944. 

1063.  The  fixing  of  bounds, 
the  verifying  of  ancient  bound- 
aries or  rectifying  of  division 
lines,  is  ordered  in  conformity 
with  the  rights  and  titles  of  the 
parties,  and  is  done  by  the  per- 
son named  by  the  court,  who 
proceeds  in  accordance  with  the 
judgment,  and,  if  necessary, 
places  boundary  marks  in  pres- 
ence of  witnesses  in  accordance 
with  law,  an<J  must  draw  up  a 
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statement  of  his  operations  and 
return  the  original  of  such  state- 
ment to  the  court. — O.  C.  945, 
am. 

•   CHAPTER  XLVI 
Possessory  Actions 

1064.  The  possessor  of  any 
immovable  or  real  right,  other 
than  a  farmer  on  shares  or  a 
holder  by  sufferance,  who  is  dis- 
turbed in  his  possession,  may 
bring  an  action  in  disturbance 
against  the  person  who  prevents 
his  enjoyment  in  order  to  put 
an  end  to  the  disturbance  and 
be  maintained  in  his  possession. 

The  action  for  repossession 
may  be  brought  by  any  person 
who  has  had  possession  of  an 
immovable  or  real  right  for  a 
year  and  a  day  against  any  per- 
son who  has  forcibly  disposs 
essed  him.— O.  C.  946. 

Civil  Code,  arts.  476,  572,  2192 
eta. 

1065.  Possessory  actions 
must  be  brought  within  a  year 
from  the  disturbance,— O.  C  947 

• 

1066.  Actions  on  disturbance 
or  for  re-possession  cannot  be 
joined  with  the  petitory  claim, 
nor  can  the  latter  be  brought 
until  the  action  on  disturbance 
or  for  repossession  has  been  ter- 
minated and  the  condemnation 
has  been  satisfied  and  executed. 

Nevertheless,  if  the  party  who 
has  obtained  judgment  is  in  de- 
fault with  regard  to  the  taxa- 
tion of  the  costs  or  the  liquida- 
tion of  the  damages,  the  other 
party  may  bring  his  petitory  ac- 
tion on  giving  security  that  he 
will  satisfy  such  condemnation. 
— O.  C,  948,  am. 

Supra,  arts.  87, 610, 611. 


CHAPTER  XLVII 

Discharge  from  Hypothecs, 
or  Confirmation  of  Title 

1067.  Any  person  who  has 
acquired  immovable  property  by 
any  title  of  a  nature  to  transfer 
ownership  may  free  such  prop- 
erty from  any  hypothecs  with 
which  it  is  charged,  by  obtain- 
ing a  confirmation  of  his  title 
according  to  the  formalities 
hereinafter  prescribed.  —  O.  C. 
949,  am. 

1068.  Such  person  must 
lodge  the  title  which  he  seeks 
to  have  confirmed  in  the  office 
of  the  Superior  Court,  in  the 
district  where  the  immovable  is 
situated,  or  in  which  the  con- 
firmation of  the  title  must  be 
obtained,  and  obtain  from  the 
prothonotary  a  notice  in  French 
and  in  English,  mentioning  that 
the  deed  has  been  so  lodged, 
containing  a  designation  of  the 
deed  and  of  the  parties  thereto, 
a  description  of  the  imiriovable, 
the  date  at  which  the  applica- 
tion for  confirmation  wiil  be 
presented  to  the  court,  an  indic- 
ation of  the  persons  who  poss- 
essed the  immovables  during 
the  three  years  next  before  such 
notice,  and  calling  upon  all 
creditors  who  claim  to  have  any 
privilege  or  hypothec  upon  the 
immovable  to  file  their  opposi- 
tions within  six  days  from  the 
day  fixed  for  presentiug  the  ap- 
plication. 

If  the  deed  comprises  immov- 
ables situated  in  different  dis- 
tricts, an  application  for  con- 
firmation ot  title  should  be 
made  in  each  districts  for  such 
immovables  as  are  situated 
therein. 

When  the  immovable  is  situ- 
ated partly  in  one  district  and 
partly  in  another,  the  proceed- 
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ings  may  be  had  in  either  dis- 
trict, and  avail  for  the  whole  of 
the  immovable.— O.  C.  850,  am., 
951. 

See  Form,  Sched.  BB.  1068. 

Svjjra,  art.  101, 

1069.  Such  notice  must  be 
published  : — 

1.  By  being  inserted  in  the 
Quebec  Official  Gazette  twice 
during  the  course  of  one  month  ; 

2.  Moreover,  if  the  immovable 
is  situated  in  the  city  of  Quebec, 
Montreal,  Three  Rivers,  Sher- 
brooke,  St.  Hyacinthe  or  Sorel, 
or  in  the  town  of  St.  Johns,  by 
being  inserted  in  a  newspaper 
published  in  French  and  in  one 
published  in  English  in  the  lo- 
cality, and  if  there  is  only  one 
newspaper  in  the  district,  or  all 
are  published  in  the  same  lan- 
guage, in  both  languages  in  the 
same  newspaper  ;  or,  if  the  im- 
movable is  situated  in  a  parish 
other  than  those  contained  in 
the  above-mentioned  localities, 
by  reading  aloud  and  posting 
such  notice  on  the  third  Sunday 
before  the  day  on  which  the  ap- 
plication for  confirmation  of 
title  is  to  be  made  at  the  door 
of  the  church  of  the  parish  in 
which  the  immovable  is  situat- 
ed immediately  after  morning 
service,  or,  if  there  is  no  church, 
at  the  most  public  place  in  the 
locality .  If  there  is  no  service, 
it  is  sufficient  to  merely  post 
the  notice.— O.  C.  951,  952,  am.; 
R.  S.  5982,  5983. 

1070.  In  the  case  of  immov- 
ables by  fiction  of  law,  the  pro- 
ceedings are  had  in  the  district 
where  the  vendor  or  assignor 
had  his  domicile  during  the 
three  years  next  preceding  the 
execution  of  the  deed  to  be  con- 
firmed, or,  if  during  that  period 
he  had  his  domicile  in  more  dis- 
tricts than  one,  then  in  the  dis- 
trict  in  which  he  is    actually 


domiciled,    giving     the     same 
notice  in  the  other  districts  in 
which  he  was  domiciled  during 
such  three  years. — O.  C  953. 
Civil  Code,  art.  382. 

1071.  Upon  the  day  men- 
tioned in  the  notice,  the  appli- 
cant must  present  his  applica- 
tion for  confirmation  to  the 
court.— O.  C.  954  ;  R.  S.  5984. 

1072.  The  applicant  must 
file  with  his  application  : — 

1.  Certificates  of  the  publica- 
tions and  posting  required,  if 
such  have  been  had,  and  copies 
of  the  Quebee  Official  Gazette 
and  of  the  newspapers  contain- 
ing the  notices  ; 

2.  Certificates  from  the  regis- 
trar or  registrars  within  whose 
divisions  the  immovable  is  or 
was  situated,  prepared,  in  so 
far  as  may  be,  in  conformity 
with  article  771— O.  C.  954,  955, 
am.  ;  R.  S.  5984. 

1073.— The  provisious  of  ar- 
ticles 772.  773  and  774  apply  also 
to  the  certificate  mentioned  in 
the  second  paragraph  of  the  pre- 
ceding article. — O.  C.  956,  am. 

1074.  All  hypothecary  cre- 
ditors, whose  rights  are  not 
made  known  by  the  deed  of 
which  confirmation  is  sought, 
or  by  the  registrar's  certificate, 
are  bound,  on  pain  of  being 
foreclosed  from  doing  so,  to  file 
their  oppositions  on  or  before 
the  sixth  day  after  the  day  fixed 
for  presenting  the  application. — 
O.  0.  957,  am. 

Supra,  art.  1068. 

1075.  No  opposition  is,  how- 
ever, necessary  for  the  preserva- 
tion of  the  principal  of  rents 
created  in  place  of  seignorial 
rights. 

The  provisions  of  articles  790 
and  791  apply  also  to  proceed- 
ings to  obtain  confirmation  of 
title.— O.  C.  958. 

1076.  During  the  month  pre- 
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scribed  for  the  publication  of 
the  notice  of  the  application  for 
confirmation  of  title,  any  cre- 
ditor of  the  vendor  or  assignor 
or  of  his  predecessors  in  title, 
may  appear  at  the  office  of  the 
court,  and  bid  an  increase  over 
the  sum,  price,  or  other  con- 
sideration or  value,  if  any,  men- 
tioned in  the  title,  and  have  his 
bid  received,  provided  the  in- 
crease be  equal  to  at  least  one- 
tenth  of  the  whole  price,  sum  or 
other  consideration  of  value, 
and  the  bidder  offers,  besides,  to 
refund  to  the  applicant  all  his 
costs  and  lawful  disbursements, 
giving  him  security  to  that 
effect  in  the  ordinary  manner, 
or  depositing  for  that  purpose  a 
sufficient  sum,  according  to  the 
discretion  of.  the  judge  reserv- 
ing the  subsequent  completion 
of  the   precise   amount.— O.  C. 

959,  am. ;  R.  S.  5985. 

1077.  Any  other  creditor  of 
the  vendor  or  assignor  may,  in 
like  manner,  and  under  the 
same  conditions,  outbid  such 
creditor,  and  all  such  creditors 
may  continue  outbidding  each 
other,  provided  each  outbidder 
offers  an  increase  of  at  least  one- 
twentieth  of  the  price,  purchase 
money  or  other  consideration  or 
value,  over  and  above  the  costs 
and    lawfnl    expenses.— O.    C. 

960,  am. 

1078.  The  applicant  may, 
however,  retain  the  immovables 
at  the  amount  of  the  highest 
bid  legally  offered.— O.  C.  961. 

1070.  If  no  such  outbidding 
takes  place  within  the  delay 
above-mentioned,  the  value  of 
the  immovable  remains  defini- 
tively fixed  at  the  price  and  sum 
mentioned  in  the  title-deed, 
saving  the  provisions  herein- 
after contained.— O.  C.  962,  am. 

1080.  If  the  applicant  desires 
to  discharge  the  property  from 


hypothecs,  he  must  deposit  in 
the  hands  of  the  prothonotary, 
together  with  a  certificate  of 
hypothecs,  the  price  mentioned 
in  the  title-deed,  or  the  amount 
which  such  price  has  reached 
by  the  outbidding. 

When,  however,  he  has  an 
hypothecary  claim  against  the 
property,  which  appears  by  the 
certificate  of  the  registrar,  he 
may  retain  the  purchase-money, 
to  the  extent  of  his  claim,  until 
judgment  has  been  rendered, 
provided  he  furnishes  the  pro- 
thonotary with  good  and  suffic- 
ient sureties  for  all  damages 
that  may  be  suffered  by  any  in- 
terested party  in  the  event  of 
the  non-payment  of  such  sum 
as  the  court  shall  order. 

If  it  appears  by  the  certificate 
of  the  registrar  that  there  are 
no  hypothecs  and  if  there  are 
no  oppositions  or  claims,  or  if 
the  amount  which  has  been  de- 

Eosited  or  for  which  security 
as  been  given  is  sufficient  to 
pay  all  the  charges  which  ap- 
pear, then  judgment  of  confir- 
mation is  pronounced  purely 
and  simply.— O.  C.  963,  am.  ; 
R.  S.  5986. 

1081.  But  if  the  sum  which 
has  been  deposited  or  for  which 
security  has  been  given  is  not 
sufficient  to  pay  all  the  charges 
and  hypothecs  which  appear,  or 
if  no  price  is  mentioned  in  the 
deed,  the  judge  may,  at  the  in- 
stance of  the  applicant,  name 
two  experts,  ana  the  applicant 
names  &  third,  in  order  to  de- 
termine the  value  of  the  pro- 
perty and  to  report  thereon ; 
the  whole  according  to  the  or- 
dinary formalities.— O.  C.  964, 
am. 

Supra,  art.  392,  et  8. 

1082.  If  the  value  determin- 
ed by  the  experts  does  not  ex- 
ceed the  price  paid   in   by  the 
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applicant,  the  judgment  of  con- 
firmation is  pronounced  purely 
and  simply. 

If  the  value  determined  by  the 
experts  exceeds  the  price  thus 
paid  in,  or  if  no  price  is  mention- 
ed in  the  title-deed,  the  appli- 
cant cannot  obtain  a  confirma- 
tion unless  he  deposits  the  differ- 
ence between  the  value  thus  as- 
cer  ained  and  th»*  price,  or  the 
whole  of  such  value,  if  no  price 
has  been  agreed  upon.— O.  C. 
965. 

1083.  The  provisions  of  the 
last  two  preceding  articles  do 
not  apply  to  cases  of  expropria- 
tion of  property  by  competent 
authority  for  public  purposes 
when  the  compensation  or  in- 
demnity has  been  settled  by  ar- 
bitration or  by  experts  accord- 
ing to  law.— O.  C.  966. 

Civil  Code,  arts.  407,  1589,  et 
s.  2081,  §  6.  R.S.  arts.  5754a  et  s. 

1 084.  Upon  proof  of  the  ob- 
servance of  all  the  formalities 
hereinabove  prescribed,  judg- 
ment is  pronounced  confirming 
the  title-deed  as  free  from  all 
hypothecs  other  than  those 
mentioned  in  article  1075— O.  C. 
967. 

Civil  Code,  art.  2081,  §7. 

10H5.  If  the  applicant  files  a 
written  declaration  to  that  ef- 
fect, judgment  may  be  rendered 
subject  to  the  hypothecs  men- 
tioned in  the  registrar's  certifi- 
cate, and  to  the  oppositions  and 
claims  filed ;  and  in  such  case 
the  immovable  is  discharged 
only  from  such  hypothecs  a^  are 
not  mentioned  in  such  judg- 
ment.—O.  O.  968. 

108tl.  The  price  deposited  is 
distributed  under  an  order  of 
the  court,  as  moneys  levied 
upon  the  seizure  and  sale  of  im- 
movables under  execution. — O. 
C.  969. 

1087.  The  prothonotary,  be- 


fore delivering  to  any  person  a 
copy  of  any  judgment  of  con- 
firmation of  title,  must  cause 
such  judgment  to  be  registered 
in  the  proper  registry  office,  as 
prescrioed  in  the  title  Of  Regis- 
tration of  Real  Rights  in  the 
Civil  Code,  and  has  a  right  to 
demand  from  the  applicant  the 
costs  and  expenses  of  such  reg- 
istration, and  of  the  cancel! ings 
which  it  occasions.— O.  C.  970. 

Civil  Code,  arts.  2156,  2157. 

1088.  The  word  "  hypothec  " 
in  this  chapter  includes  all  pri- 
vileges affecting  real  estate. — O. 
C.  971. 

CHAPTER  XL VIII 

Certain     Proceedings     Be- 
tween Lessors  and 
Lessees. 

1080.  Whenever  any  rent  is 
due  by  a  lessee  and  is  not  paid 
when  due,  the  proprietor  or  les- 
sor may  notify  the  lessee,  in 
writing,  to  quit  the  premises 
leased  within  a  delay  which 
shall  not  be  1  ss  than  three  clear 
days ;  and,  if  he  quits  within 
the  said  delay,  the  rent  due  is 
remitted  him. 

If  the  lessee  refuses  or  ne- 
glects to  comply  with  the  said 
notice  within  the  specified  de- 
lay, the  lessor  may,  by  suit  he- 
fore  a  competent  court,  have  all 
the  movables  garnishing  the 
leased  premises,  and  which 
have  not  been  removed  within 
the  specified  delay,  attached, 
and  have  them  sold  in  the  ordin- 
ary manner,  without  the  said 
lessee  having  any  right  to  avail 
himself  of  the  exemption  from 
seizure  provided  for  under  art- 
icles 598  and  599,  paragraph  2. 

The  lessor  need  not  avail  him- 
self of  the  benefit  of  this  article, 
and  in  that  case  he  retains  all 
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his  rights  and  recources  as 
though  this  article  did  not  ex- 
ist.— New.  O.  C.  556a,  60  Vic, 
c.  55. 

CHAPTER  XLIX 

Separation    Between    Con- 
sorts 

I.  Separation  op  Property 

iooo. 

II.  Separation  from  Bed  and 
Board  IOOO. 

SECTION  I 

Separation  of  Property 

1000.  No  suit  for  separation 
of  property  can  be  brought  by  a 
married  woman  without  the 
previous  authorization  of  a 
judge,  granted  upon  a  petition 
to  that  effect,  or  upon  conclu- 
sions for  that  purpose  contained 
in  the  declaration  in  such  suit 
— O.  C.  972. 

Supra,  arts.  78,  509. 

1001.  Suits  for  separation  of 
property  must  be  brought  only 
in  the  ca-es  mentioned  in  art- 
icle 1311  of  the  Civil  Code,  and 
within  the  jurisdiction  prescrib- 
ed by  article  96  of  this  Code. — 
O.  C.  973,  am. 

1002.  The  formalities  re- 
quired for  ordinary  summons  in 
[ordinary  cases]*  must  be  strict- 
ly observed  in  such  suits,  and 
the  consort  summoned  has  no 
power  to  dispense  with  the 
same,  either  directly  or  indi- 
rectly, even  as  regards  the  de- 
lay upon  the  summons. 

Notice  of  such  suit  must  be 
given  and  published  during  one 
month    in   the  Quebec  Official 


Gazette,  and  in  two  newspapers 
at,  or  as  near  as  possible  to,  the 
place  where  the  defendant  re- 
sides, one  of  which  is  published 
in  the  French  and  the  other  in 
the  English  language. 

No  proceedings  can  be  had  in 
such  suit  until  after  the  publica- 
tion of  such  notice.— O.  C.  974  ; 
R.  S.  5987. 

1003.  Whenever  the  suit  for 
separation  of  property  is  taken 
against  the  will  of  the  husband, 
the  wife  may,  with  the  author- 
ization of  the  judge,  obtain  an 
attachment  against  the  movable 
property  of  the  community,  for 
the  preservation  of  the  share 
which  she  will  have  a  right  to 
claim  when  the  partition  takes 
place. 

The  attachment  is  effected  in 
the  same  manner  as  attachment 
for  rent,  but  the  husband  re- 
mains judicial  depository  of  the 
property  attached. 

The  judge  may,  according  to 
circumstances,  allow  the  attach- 
ment to  be  released  or  suspend- 
ed, with  or  without  security. — 
New.  O.  C.  987  ;  C.  F.  C.  C.  204. 

Supra,  art.  952  et  s.;  infra, 
art.  1102. 

Civil  Code,  arts.  204,  205. 

1094.  Any  creditor  of  the 
person  sued  for  separation  of. 
property  has  a  right  to  inter- 
vene in  the  suit,  in  order  either 
to  watch  the  proceedings  or  to 
contest  the  plain  tiffs  claim,  and 
he  may  for  this  purpose  set  up 
whatever  grounds  and  exer- 
cise whatever  rights  his  debtor 
might.— C.  C.  975. 

Supra,  art.  220  et  s. 

Civil  Code,  arts.  1031,  1315, 
1316. 

1005.  Separation  of  property 
thus  sued  for  cannot  be  granted 


*  These  words  are  found  in  the  corresponding  article  of  the  old  code,  and 
appear  to  have  been  inadvertently  omitted  by  the  codifiers. 
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upon  the  confession  or  the  ad- 
missions of  the  defendant ;  the 
allegations  of  the  declaration 
must  be  established  by  some 
other  legal  proof.  — O.  C.  970. 

Civil  Code,  art.  1311. 

1006.  The  judgment  pro- 
nouncing separation  of  property 
may  at  the  same  time  determine 
the  reprises  of  the  plaintiff,  or 
order  that  they  be  determined 
by  a  practitioner  or  by  experts, 
if  there  is  occasion  for  it.— O.  C. 
977. 

Supra,  arts.  392, 410. 

Civil  Code,  art.  1314. 

1097.  Every  judgment  order- 
ing separation  of  property  must 
be  inscribed  without  delay,  by 
the  prothonotary  upon  a  list 
kept  for  that  purpose,  and  post- 
ed in  the  office  of  the  court 
which  rendered  the  judgment ; 
and  buch  inscription  and  the 
date  thereof  must  be  mentioned 
at  the  end  of  such  judgment  in 
the  register  in  which  it  is  re- 
corded. New.  C.  C.  1313,  in 
part ;  R.  S.  6235. 

1008.  The  judgment  of  sep- 
aration may  be  executed  either 
voluntarily,  by  the  actual  pay- 
ment, established  by  an  authen- 
tic act,  of  what  the  wife  has  a 
right  to  receive  or  get  back,  or 
by  legal  means,  by  proceedings 
instituted  for  the  purpose  of  ob- 
taining such  paymeut,  but  with- 
out prejudice  to  the  rights  of 
third  parties.— O.  C.  981  ;  O.  C. 
1312,  in  part. 

Civil  Code,  art.  1314a  et  s. 

SECTION  II 

Separation  from  Bed  and 
Board 

1090.  No  suit  for  separation 
from  bed  and  board  can  be 
brought  except  within  the  juris- 
diction stated  in  article  96  of 


this  Code.— New.   C.  C.  192.  a?n. 

Civil  Code,  art.  186  et  s. 

llOO.  The  suit  is  brought, 
tried  and  decided  in  the  same 
manner  as  all  other  civil  suits ; 
nevertheless,  the  parties  cannot 
admit  the  allegations,  proof  of 
which  must  always  be  made  be- 
fore the  court.—  New.  C.  C.  193. 

Supra,  art.  509. 

Civil  Code,  art.  186. 

HOI.  A  wife  who  desires  to 
obtain  a  separation  from  bed 
and  board  must,  in  order  to 
bring  the  suit,  first  obtain  the 
authorization  of  a  judge,  by 
means  of  a  petition  giving  a 
summary  statement  of  the  facts 
which  give  rise  to  her  applica- 
tion, with  an  affirmation  under 
oath,  and  indicating  the  house 
where  she  intends  to  reside  dur- 
ing the  suit,  and  where  she  will 
convey  the  linen  and  wearing 
apparel  necessary  for  her  use. 

The  application  must  be  serv- 
ed upon  her  husband  if  the 
judge  so  orders — O.  C.  986. 

Supra,  art.  78.  » 

Civil  Code,  arts.  194,  195,  201, 
202  203. 

1102.  If  the  wife  thinks 
proper  to  demand  an  attach- 
ment of  the  movable  property  of 
the  community  for  the  preserva- 
tion of  the  share,  which  she  will 
have  a  right  to  claim  when  the 
partition  takes  place,  she  must 
likewise  be  authorized  by  a 
judge  for  that  purpose. 

The  attachment  is  effected  in 
the  same  manner  as  attachment 
for  rent,  but  the  husband  re- 
mains judicial  guardian  of  the 
property  attached. 

The  judge  may,  according  to 
circumstances,  allow  the  seizure 
to  be  released  or  suspended, 
with  or  without  security.— New 
in  part.  O.C.  987 ;  C.  F.  C.  C.  204. 

Supra,  arts.  952  et  s.  1093. 

Civil  Code,  arts.  204,  206. 
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1103.  The  wife  may  also 
join  with  her  demand  for  sep- 
aration an  attachment  in  reven- 
dication  of  such  movable  prop- 
erty as  belongs  to  her.— O.  C. 
988. 

Supra,  art.  946  et  s. 

1 104.  The  trial  of  the  case, 
the  judgment,  its  execution  and 
its  publication  are  subject  to 
the  provisions  contained  in  the 
preceding  section.— O.  C.  989. 

Supra,  art.  1095  et  8. 
Civil  Code,  art.  206  et  s. 


CHAPTER  L 

Oppositions  to  Marriage 

1105.  Oppositions  to  marri- 
age are  brought  before  the  Su- 
perior Court  of  the  district  of 
the  domicile  of  the  party  whose 
marriage  is  opposed,  or  of  the 
place  where  the  marriage  is  to 
be  solemnized,  or  before  the 
judge  of  such  court. — New.  C.C. 
145. 

Supra,  art.  15,  §  6. 

Civil  Code,  art.  136  et  s. 

11G6.  The  opposition  must 
be  accompanied  with  a  notice 
indicating  the  day  and  hour  at 
which  it  will  be  presented. — O. 
C.  990,  am. 

1107.  The  opposition  and 
notice  must  be  served  both  upon 
the  functionary  called  upon  to 
solemnize  the  marriage  and 
upon  the  intended  consorts,  or 
the  persons  who  represent  them, 
a  delay  of  five  intermediate  days 
being  observed,  with  the  usual 
addition  where  the  distance  ex- 
ceeds fifty  miles.— O.  C.  991.  am. 

1108.  The  proceedings  upon 
the  opposition  are  in  other  re- 
spects subject  to  the  same  rules 
and  delays  as  summary  cases 


between  lessors  and  lessees. — 
O.  C.  992,  am. 
Infra,  art.  1154  et  s. 

1109.  If  the  opposant  fails 
to  present  his  opposition  upon 
the  day  fixed,  any  person  in- 
terested may  obtain  judgment 
of  non-suit  against  him,  upon 
filing  a  copy  of  the  opposition 
served  upon  such  person ;  and 
upon  receiving  a  copy  of  such 
judgment,  the  functionary  call- 
ed upon  to  solemnize  the  marri- 
age may  proceed. — O.  C.  993. 

Civil  Code,  art.  143. 

1110.  If  the  opposant  fails  to 
proceed  in  the  manner  prescrib- 
ed, the  opposition  is  declared 
abandoned. — O.  C.  994. 

1111.  Thejudge,  before  rend- 
ering judgment  upon  the  oppos- 
ition, may,  if  there  be  cause 
for  it,  summon  the  relatives, 
and,  in  default  of  relatives,  the 
friends  of  the  intended  consorts, 
in  order  that  they  may  give  their 
opinion  upon  the  intended  mar- 
riage, and  that  such  further  ac- 
tion may  be  had  as  to  law  may 
appertain., 

If  the  opposition  is  made  by  a 
tutor  or  curator  the  judge  can- 
not decide  upon  it  without  the 
advice  of  a  family  council,  which 
he  must  order  to  be  called. — 
New  in  part,  O.  C.  995 ;  C.  C. 
138. 

1112.  Whenever  an  appeal 
or  review  has  been  taken,  the 
proceedings  thereon  are  sum- 
mary and  have  precedence.— O. 
C.  996,  am. 

1113.  If  the  opposition  is 
dismissed,  the  opposants,  other 
than  the  father  or  mother,  may 
be  condemned  to  pay  costs, 
without  prejudice  to  the  re- 
course in  damages.—  New,  C.  C. 
147,  in  part. 
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CHAPTER  LI. 

Habeas  Corpus    Ad    Subjic- 
iendum In  Civil  Matters. 

1114.  Any  person  who  is  con- 
fined or  restrained  of  his  lib- 
erty, otherwise  than  under  any 
order  in  civil  matters  granted 
by  a  court  or  judge  having 
jurisdiction,  or  than  for  some 
criminal  or  supposed  criminal 
matter,  or  any  other  person  on 
his  behalf,  may  apply  to  any 
one  of  the  judges  of  the  Court 
of  Queen's  Bench,  or  of  the  Su- 
perior Court,  for  a  writ  address- 
ed to  the  person  under  whose 
custody  he  is  so  confined  or  re- 
strained, ordering  the  latter  per- 
son to  bring  him  forthwith  be- 
fore the  Judge  who  granted  the 
writ,  or  before  any  other  judge 
of  the  same  court,  together  with 
the  cause  of  his  detention,  in 
order  to  examine  whether  such 
detention  is  justifiable.— O.  C. 
1040, 1052,  am. 

Supra,  a    .  15,  s.  7. 

1115.  The  application  must 
be  supported  by  an  affidavit, 
showing  that  there  are  probable 
and  reasonable  grounds  for  the 
application.— O.  C.  1041. 

Supra,  art.  112. 

1116.  The  writ  issues  in  the 
name  of  the  Sovereign,  is  sealed 
with  the  seal  of  the  court  to 
which  the  judge  who  granted  it 
belongs,  and  is  attested  in  the 
same  manner  as  any  other  writ. 

It  is  returnable  without  de- 
lay, unless  a  term  of  the  court  is 
so  near  that  the  writ  cannot  be 
executed  before  such  term,  in 
which  case  the  judge  may  order 
the  writ  to  be  returned  during 
term  ;  and  if  the  end  of  term 
be  so  near  that  the  writ  cannot 
properly  be  executed  during  the 
term,  it  may  be  made  return- 


able during  the  following  vaca- 
tion.—O.  C.  1042. 

1117.  Tlje  writ  is  served  by 
leaving  the  original  with  the  per- 
son himself  to  whom  it  is  ad- 
dressed, or  by  speaking  to  his 
domestic  servant  or  agent  at 
the  place  where  the  person  is 
confined  or  restrained. 

The  return  of  service  is  made 
upon  'a  certified  copy.— O.  C. 
1043,  am. 

1118.  If  the  person  upon 
whom  the  writ  of  Habeas  Cor- 
pus isserved  fails  to  comply  with 
it,  he  is  held  to  be  guilty  of  a 
contempt  of  the  court  under 
whose  seal  the  writ  issued,  and 
the  judge  may  grant  a  rule 
under  the  seal  of  the  court,  re- 
turnable before  such  judge  or 
before  the  court  for  his  impri- 
sonment.—O.  C.  1044,  am. 

Supra,  art.  834. 

1119.  Upon  the  return  of 
the  writ  of  Habeas  Corpus,  or 
of  the  rule  mentioned  in  article 
1118,  the  judge  proceeds,  as  soon 
as  he  conveniently  can,  to  ex- 
amine, by  affidavit  or  by  the 
examination  of  witnesses  under 
oath,  into  the  truth  of  the  facts 
alleged,  and  decides  according 
ly. — O.  C;  1045  am. 

1120.  If  the  judge  before 
whom  the  writ  is  returned  in 
vacation  is  in  doubt  as  to  the 
truth  of  the  facts  alleged  in  the 
return,  he  may  admit  to  bail  the 
person  so  confined  or  restrained, 
upon  his  entering  into  a  recog- 
nizance with  one  or  more  sure- 
ties, or  in  the  case  of  minors  or 
of  women  under  marital  author- 
ity, upon  security  being  given 
by  recognizance  in  a  reasonable 
sum,  for  the  appearance  of  the 
party  before  the  court  on  a  fixed 
day  during  the  next  term,  and, 
from  day  to  day,  to  abide  such 
order  as  the  court  may  make. — 
O  C.  1046,  am. 
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1121.  The  writ  of  Habeas 
Corpus  is  thereupon  transmit- 
ted to  the  court,  together  with 
the  recognizance  and  all  the 
papers  connected  with  the  ap- 
plication, and  the  court  there- 
upon  makes  such  orders  as  to 
justice  may  appertain.— O.  C. 
1047. 

1122.  The  court  may  direct 
one  or  more  written  issues-  for 
the  trial  of  the  facts  alleged 
in  the  return,  and  such  issues 
are  tried  either  by  affidavit  or 
by  the  examination  of  witnesses 
before  the  court  or  judge,  as 
such  court  or  judge  may  think 
proper.— O.  C.  1048. 

1 123.  The  same  proceedings 
are  had  in  term  in  the  Court  of 
of  Queen's   Bench   and  in   the 


Superior  Court,  respectively,  for 
controverting  the  truth  of  the 
return.—  O.  C.  1049. 

1 1 24.— The  court  or  the  judge 
may  pronounce  upon  all  costs 
incurred  in  the  issuing,  contest- 
ation and  execution  of  the  writ 
of  Habeas  Corpus.— O.  C.  1050. 

1125.  Whenever  a  writ  of 
Habeas  Carpus  has  been  once 
refused  by  any  judge,  the  ap- 
plication cannot  be  renewed  be- 
fore him  or  before  any  other 
judge  unless  new  facts  are  al- 
leged ;  but  the  application  may 
he  renewed  before  the  Court  of 
Queen's  Bench  at  its  next  sitting 
in  appeal  at  a  place  where  ap- 
peals are  brought  from  the  dis- 
trict in  which  the  application  is 
made.— O.  C.  1051. 


SIXTH    PAKT. 


PROCEDURE   IN   THE   CIRCUIT   COURT. 


CHAPTER  LII 

General  Provisions 

1126.  All  the  powers  con- 
ferred upon  the  Superior  Court, 
or  upon  the  judges  and  officers 
thereof,  respectively,  relatively 
to  matters  within  their  jurisdic- 
tion, are  also  conferred  upon 
the  Circuit  Court,  within  the 
limits  of  its  cognizance,  upon 
the  judges  who  hold  such  court, 
and  upon  the  officers  of  the  said 
court,  respectively,  with  regard 
to  the  same  matters  and  the 
other  matters  which  form  the 
subiect  of  the  present  Part,  or 
with  regard  to  any  other  matter 
concerning  the  manner  of  con- 
ducting suits,  actions  or  pro- 
ceedings in  the  Circuit  Court. 


Whatever  may  or  must  be 
done  by  the  prothonotary,  as  re- 
gards proceedings  in  the  Su- 
perior Court,  may  or  must  be 
done  in  like  manner  by  the  clerk 
of  the  Circuit  Court,  as  regards 
proceedings  before  the  latter 
court,  except,however,the  judic- 
ial powers  conferred  upon  the 
prothonotary  in  the  absence  of 
a  judge.— O.  C.  1059.  am. 

Supra,  arts.  33,  54  et  s. 

1 127.  All  commissioners  and 
other  persons  authorized  to-  re- 
ceive affidavits  to  be  used  in 
the  Superior  Court  have  also 
like  powers  with  regard  to  the 
Circuit  Court.— O.  C.  1000. 

Supra,  art.  25  et  s. 

1128.  The  Circuit  Court  for 
any  district  is  held  at  the  same 
place  as  the  Superior  Court,  and 
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its  jurisdiction  extends  over  the 
whole  district  by  the  name  of 
which  it  is  designated. 

It  cannot,  however,  grant 
more  costs  against  a  defendant 
than  he  would  have  had  to  pay 
if  he  had  been  sued  before  the 
Circuit  Court  in  the  county  in 
which  he  resides  and  in  which 
the  cause  of  action  originated. 
— O.  C.  1061. 

1129.  The  Circuit  Court  for 
a  countv  has  jurisdiction  over 
the  whole  extent  of  such  county, 
even  when  more  than  one  place 
therein  is  appointed  for  its  sit- 
tings.—O.  C.  1063. 

1130.  In  the  cases  men- 
tioned in  article  49,  the  defend- 
ant may,  before  pleading  to  the 
merits,  evoke  the  suit  or  action, 
and  require  it  to  be  removed  to 
the  Superior  Court  in  the  same 
district  for  hearing  and  judg- 
ment. 

The  declaration  of  evocation 
is  filed  in  the  record,  which  is 
thereupon  removed  to  the  office 
of  the  prothonotary,  and  the 
Superior  Court  determines  in  a 
summary  way  whether  the  evoc- 
ation is  well  founded  or  not. 
In  the  former  case  the  Superior 
Court  tries  the  cause  and  ren- 
ders judgment  therein  ;  in  the 
latter  case  the  cause  is  sent  back 
to  the  Circuit  Court. 

If,  in  any  cause  susceptible  of 
being  evoked,  the  defendant  in 
his  defence  disputes  or  calls  in 
question  the  plaintiffs  title  to 
any  immovable,  in  such  manner 
as  might  impair  or  injuriously 
affect  the  rights  of  the  plaintiff 
in  the  future,  the  latter  may 
evoke  the  suit,  and  proceedings 
•  are  then  had  as  in  cases  of  evoc- 
ation by  the  defendant. — O.  C. 
1058,  am. 

1131.  All  proceedings  inci- 
dental to  an  execution  against 
movable,    property,     whatever 


may  be  the  amount  or  the  value 
of  the  thing  claimed,  are  within 
the  jurisdiction  of  the  court 
which  issued  the  writ.— 0.  C. 
1083,  1103. 

1 133.  The  writ  of  execution 
against  an  immovable  is  return- 
able to  the  Superior  Court  of 
the  district  in  which  the  judg- 
ment was  rendered. — O.  C.  1095, 
1102,  am. 

1133.  All  proceedings  incid- 
ental to  the  seizure  or  sale  of 
immovables  seized  are  carried 
on  before  the  Superior  Court, 
into  which  the  writ  of  execution 
is  returnable,  in  the  same  man- 
ner as  if  the  judgment  had  been 
rendered  by  such  court.— 0.  C. 
1088,  am. 

1134.  Upon  the  return  into 
the  Superior  Court  of  a  writ  of 
execution  against  immovables, 
granted  by  the  Circuit  Court, 
the  former  court  may  order  the 
clerk  of  the  latter  to  transmit 
the  original  record  in  the  case, 
that  it  may  serve  for  all  legal 
purposes. — O.  C.  1090,  am. 

CHAPTER  LIII 

Procedure  in  Cases  Sus- 
ceptible of  Review  or 
of  Appeal 

1 135.  Saving  the  special  pro- 
visions contained  in  the  forego- 
ing chapter,  in  all  causes,  mat- 
ters and  things  susceptible  of 
review  or  of  repeal,  instituted 
and  pending  in  the  Circuit 
Court,  the  rules  governing  pro- 
ceedings up  to  judgment,  judg- 
ments therein,  remedies  in  the 
Circuit  Court  against  such  judg- 
ments, the  execution  of  such 
judgments,  oppositions  to  seiz- 
ures and  sales,  attachments  be- 
fore judgment,  attachments  in 
revendication,  attachments  for 
rent,  conservatory  attachments, 
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and  judicial  sequestration,  ex- 
cept those  relating  to  trial  by 
jury  and  to  abandonment  of 
property  are  the  same  as  in  like 
matters  in  the  Superior  Court. 
—New  O.  C.  1059,  1065. 
Supra,  art.  55. 

CHAPTER  LIV. 

Procedure    in      Cases    not 

Susceptible  of  Review  or 

of  Appeal. 

1136.  Saving  the  special 
provisions  of  Chapter  Fifty- 
second,  and  of  the  present 
Chapter,  in  causes,  matters  and 
things  not  susceptible  of  review 
or  of  appeal,  instituted  and 
pending  m  the  Circuit  Court, 
the  rules  governing  proceedings 
up  to  judgment,  judgments 
therein,  remedies  in  the  Circuit 
Court  against  such  judgments, 
the  execution  of  such  judg- 
ments, oppositions  to  seizures 
and  sales,  attachments  before 
judgment,  attachments  in  re- 
vendication,  attachments  for 
rent,  conservatory  attachments, 
and  judicial  sequestration,  ex- 
cept those  relating  to  trial  by 
jury  and  to  abandonment  of  pro- 
perty, are  the  same  as  in  like 
matters  in  cases  in  the  Superior 
Court. — New. 

Supra,  art.  54. 

113  7.  When  the  writ  of  sum- 
mons is  addressed  to  the  sheriff 
or  a  bailiff  of  a  district  other 
than  that  whence  it  issued,  it 
may  be  served  by  the  sheriff  or 
any  bailiff  of  such  district;  but 
he  is  entitled  to  no  more  costs 
than  if  the  service  had  been 
effected  by  the  bailiff  nearest  to 
the  residence  of  the  defendant 
thus  summoned. 

Any  writ  of  summons,  of  sub- 
poena or  of  execution,  issued 
out  of  any  Circnit  Court  in  any 


county,  may  be  served  or  exe- 
cuted by  any  bailiff  residing  in 
the  district ;  but  such  bailiff  is 
entitled  to  no  more  costs  than 
if  the  service  had  been  made  or 
the  execution  had  been  effected 
by  the  bailiff  residing  nearest 
to  the  residence  of  the  person 
summoned  or  against  whom  the 
execution  is  taken. 

Nevertheless,  in  any  case  in 
which  it  is  established,  to  the 
satisfaction  of  the  judge  or  of 
the  clerk,  that  such  writ  should 
be  addressed  to  and  executed  by 
the  sheriff  or  some  other  bailiff, 
it  may  be  so  addressed  and  exe- 
cuted ;  in  which  case  the  costs 
are  taxed  as  from  the  office  of 
the  sheriff  or  from  the  residence 
of  such  bailiff,  and  for  the  dis- 
tance actually  travelled— O.  C. 
1068,  am.;  R.  S.  5997. 

Supra,  art.  110. 

1138.  If  the  defendant  is  in 
default  to  appear  or  to  plead, 
the  plaintiff  is  not  bound  to  give 
notice  of  the  inscription  for 
proof,  when  such  proof  is  neces- 
sary, or  of  the  inscription  for 
judgment— O.  C.  1099. 

Supra,  arts.  418,  et  s.  532  et  s. 

1 139.  The  delay  for  pleading 
to  the  merits  is  four  days  from 
the  appearance  of  the  defend- 
ant. 

There  is  a  like  delay  of  four 
days  between  each  subsequent 
pleading  allowed  by  law.— O.  C. 
1070,  am. 

Supra,  art.  9.  Infra,  arts. 
1155, 1156. 

1140.  Immediately  after  is- 
sue joined,  the  case  may  be  in- 
scribed by  either  party  for  proof 
and  hearing. 

Article  295  does  not  apply  to 
any  such  inscription — O.  C.  1072, 
am. 

Infra,  art.  1158. 

1141.  Notice  must  be  given 
to  the  opposite  party  at  least 
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three  days  before  that  fixed  for 
proof  and    hearing.— O.  C.  1099. 
Infra,  1159. 

1142.  The  proof  is  made 
orally  and  in  open  court,  with- 
out notes  thereof  being  taken. 
-O.  C.  1101. 

1143.  No  person  residing  at 
a  distance  of  more  than  forty- 
five  miles  from  the  place  where 
the  proof  is  to  be  taken,  or  be- 
yound  the  limits  of  the  circuit, 
is  bound  to  attend  as  a  witness 
unless  he  is  summoned  in  con- 
formity with  the  provisions  con- 
tained in  articles  299  and  300. — 
O.  C.  1076. 

1144.  Issues  of  law  are  rais- 
ed by  demurrer ;  and  whenever 
a  demurrer  or  an  answer  in  law 
has  been  filed,  the  case  may, 
nevertheless,  be  inscribed  for 
proof  and  hearing,  reserving  the 
argument  upon  the  law  issues 
until  after  the  proof.— O.  C. 
1077,  am. 

Infra,  1157. 

1145.  The  judge  may  at  any 
time  order  the  proof  to  be  had, 
or  a  witness  or  a  party  to  be 
examined  in  another  circuit,  and 
may  order  that  the  record,  or  a 
part  thereof,  be  transmitted  for 
that  purpose,  according  to  the 
provisions  contained  in  articles 
357  and  358—  O.  C.  1078,  am. 

1146.  Whenever,  in  conse- 
quence of  an  opposition  to  the 
seizure  or  sale,  an  order  to  stay 
execution  is  necessary,  it  may 


be  granted  by  the  judge,  either 
within  or  beyond  the  limits  of 
the  circuit,  or  by  the  clerk.— O. 
C.  1084,  am. 

1147.  In  default  of  movable 
property,  the  judgment  may  be 
executed  upon  such  immovables 
of  the  debtor  as  are  within  the 
limits  of  the  district  in  which 
the  judgment  was  rendered,  or 
in  any  other  district. 

Nevertheless,  saving  the  cases 
mentioned  in  article  1148,  judg- 
ments for  sums  not  exeeeding 
forty  dollars  can  be  executed 
only  against  the  movable  pro- 
perty.— O.  C.  1085,  1102. 

Supra,  art.  614. 

1 1 48.  In  the  case  of  an  im- 
movable which  is  declared  by 
the  judgment  to  be  hypothe- 
cated, and  has  been  surrender- 
ed, or  in  cases  of  arrears  of  rents 
constituted  under  the  Seignorial 
Act  of  1854,  whatever  may  be 
the  amount  thereof,  a  writ  of 
execution  may  issue  immedi- 
ately against  such  immovable. 
-O.  C.  1087, 1102,  am. 

Supra,  art.  614. 

1149.  All  cases  not  suscept- 
ible of  review  or  of  appeal  are 
determined  in  a  summary  man- 
ner; and.  when  the  amount 
claimed  does  not  exceed  twenty- 
five  dollars,  they  are  decided 
according  to  equity  and  good 
conscience.— O.  C.  1104. 

Infra,  art.  1253. 


SEVENTH     P AET 


SUMMARY    MATTERS 


CHAPTER  LV 

Procedure  in  Summary 
Matters 

1150.    The     following     are 


deemed  to  be  summary  matters, 
and  are  tried  as  such  according 
to  the  rules  set  forth  in  this 
chapter : 

1.  Actions  arising  from  the  re- 
lation of  lessor  and  lessee  ; 
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2.  Actions  founded  on  bills  of 
exchange,  promissory  notes, 
cheques,  or  orders  for  payment, 
bons   or   acknowledgments    of 

debt  ; 

3.  Actions  by  traders  for  the 
price  and  value  of  goods  or 
articles  sold,  work  done,  ma- 
terials furnished  or  moneys  dis- 
bursed in  the  ordinary  course 
of  their  commercial  operations  ; 

4.  Actions  by  farmers  for  the 
price  of  their  farm  produce  ; 

5.  Actions  by  advocates,  not- 
aries and  physicians  to  recover 
sums  due  them  for  professional 
services ; 

6.  Actions  by  printers  for 
printing,  publications,  or  work 
performed  by  them  in  that  ca- 
pacity, as  well  as  those  for  the 
price  and  value  of  subscriptions 
to  newspapers ; 

7.  Actions  founded  upon  loans 
of  money,  whether  secured  by 
hypothec  or  not ; 

8.  Actions  for  salary  or  wages 
of  schoolmasters,  teachers, 
clerks,  employees,  workmen 
and  laborers,  as  well  as  actions 
arising  from  the  relations  be- 
tween servants  and  their  mas- 
ters ; 

9.  Actions  by  hotel  and  board- 
ing-house keepers  for  sums  due 
for  board  and  lodging  ; 

10.  Actions  arising  from  the 
purchase  or  sale  of  rigging,  or 
from  fitting  out  and  provision- 
ing vessels  ; 

11.  Actions  arising  from 
freighting,  chartering  and  loans 
upon  respondentia ; 

12.  Actions  arising  from  en- 
gagements or  agreements  for 
wages  and  hiring  of  crews  ; 

13.  Actions  arising  from  en- 
gagements of  seamen  for  service 
in  merchant  shipping ; 

14.  Actions  to  unseat  or  dis- 
qualify  mayors,  alderrnen,muni- 
cipal  councillors  or  school  com- 


missioners,—-New  in  part,  O.  C. 
887  ;  R.  S.  5977  ;  53  Vic,  c.  61,  s. 
1;  54  Vic,  c.  41,  s.  4. 
Supra,  art.  15,  §  1,  2,  3. 

1151.  Saving  the  special  pro- 
visions contained  in  this  chap- 
ter, the  rules  governing  pro- 
cedure in  ordinary  cases  apply 
likewise  to  summary  matters. 
— New, 

1152.  In  the  actions  men- 
tioned in  paragraph  1  of  article 

150,  the  class  of  action  and  the 
jurisdiction  of  the  court  are  de- 
termined by  the  value  or  the 
amount  of  the  rent  or  the 
amount  of  the  damages  alleged. 
The  lessor  may  join  with  his 
action  a  demand  for  such  rent 
as  he  is  entitled  to,  with  or  with- 
out an  attachment  for  rent,  an 
attachment  in  recaption,  an  at- 
tachment before  judgment  in 
hands  of  the  lessee  or  of  garni- 
shees, or  an  attachment  in  re- 
vendication  of  movable  property 
leased. -O.  0.  888,  am.;  R.  S. 
5977;  C.  S.  L.  C,  c  40,  s.  9. 
Civil  Code,    arts.    1624,   1625, 

1641. 

1153.  In  the  actions  men- 
tioned in  paragraph  1  of  article 
1150,  the  delay  upon  summons 
is  only  one  intermediate  day 
when  the  place  of  service  is 
within  a  distance  of  fifteen 
miles,  with  an  additional  day 
for  every  fifty  miles  in  addition; 
provided  always  that  the  delay 
need  never  exceed  twenty  days, 
whatever  the  distance. 

In  other  summary  actions,  the 
delay  for  summons  is  the  same 
as  is  prescribed  by  article  149.— 
O.  C.  891,  am.;  R.  S.  5977. 

Supra ,  art.  9. 

1154.  Notice  of  motions  urg- 
ing preliminary  exceptions  must 
be  given  to  the  opposite  party 
within  two  days  from  the  re- 
turn, saving  the  cases  mention- 
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ed  by  articles  177,  paragraph  6, 
178  and  181.— iWw. 
Supra,  arts.  9,  15,  §  3,  164  et  s. 

1155.  The  defence  must  be 
tiled  within  two  lays  from  the 
return  of  the  action. 

Nevertheless,  whenever  pre- 
liminary exceptions  have  been 
filed,  this  delay  runs  from  the 
time  of  judgment  upcn  such  ex- 
ceptions, except  where  it  is 
otherwise  provided  in  the  first 
section  of  chapter  sixteenth  of 
this  Code.-0.  C.  892;  R.  S.  5977. 

Supra,  arts.  9, 15,  §  3 ;  202  et  s. 

1156.  Any  other  pleading 
which  may  be  necessary  to  com- 
plete the  issues  must  be  filed  on 
the  juridical  day  following  the 
filing  of  the  pleading  immedi- 
ately preceding  it. — O.  C.  892,  3, 
893,  am.;  R  S.  5977. 

Supra,  arts.  9,  202  et  s. 

1157.  The  hearing  upon  an 
inscription  in  law  can  only  be 
had  upon  the  expiry  of  one  day 
from  its  service  upon  the  op- 
posite party. 

Nevertheless,  in  cases  not  sus- 
ceptible of  review  or  of  appeal, 
the  case  may  be  inscribed  for 
proof  and  hearing,  reserving  the 
argument  on  the  law  issues  un- 
til after  the  proof  .—New, 

Supra,  arts.  191  et  s.  1144. 

1158b.  As  soon  as  issue  is 
joined,  or  judgment  has  been 
rendered  on  the  inscription  in 
law,  if  there  is  one,  the  case 


may  be  inscribed  for  proof  and 
hearing.— O.  C.  894,    897a,  am.; 
R.  S.  5977. 
Supra,  arts.  293  et  s.  1140. 

1159.  A  notice  of  at  least 
three  days  must  be  driven  to  the 
opposite  party  of  the  day  fixed 
for  proof  and  hearing. — O.  C. 
897a,  am.;  R.  S.  5977. 

Supra,  art.  9. 

1160.  Judgment  may  be  ren- 
dered either  in  term  or  out  of 
term. 

It  is  executory  eight  days  after 
it  is  rendered. 

The  delay  for  ejectment,  how- 
ever, in  the  actions  mentioned 
in  paragraph  1  of  article  1150,  is 
within  the  discretion  of  the 
court.— O.  C.  898 :  R.  S.  5977. 

1101.  The  delays  respecting 
summons  and  pleadings  also 
apply  to  all  interventions,  op- 
positions or  other  incidental 
proceedings  of  the  same  nature. 
— 0.  C.  899 ;  R.  S.  5977. 

1162.  The  words  :  "  summary 
procedure,"  must  be  written  or 
printed  at  the  head  of  each  orig- 
inal and  copy  of  the  writ  of 
summons  issued  under  the  pro- 
visions of  this  chapter,  which 
provisions  must  be  interpreted 
so  as  not  to  take  away  the  right 
of  proceeding  under  the  ordin- 
ary rules  of  procedure. — O.  C. 
899a;  R.  S.  5977 ;  53  Vic,  c  61, 
s.  3. 


EIGHTH    PAET. 


REMEDIES    AGAINST    JUDGMENTS 


CHAPTER  LVI 

Oppositions  to  Judgments 

1163.  Any  defendant  con- 
demned by  default  to  appear  or 
to  plead  may,  if  he  was  prevent- 


ed from  filing  his  defence  by 
surprise,  fraud  or  any  other 
cause  considered  snfficient  by 
the  judge,  obtain  relief  from 
the  judgment  by  means  of  an 
opposition,— O.  C.  483a,  484. 
Supra,  art.  830. 
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1164.  The  opposition  must 
contain  all  grounds,  whether  in 
support  of  the  opposition  or  of 
the  defence.— O.  C.  485,  am.; 
483a,  in  part 

1105.  The  opposition  must 
he  accompanied  with  an  affi- 
davit that  the  facts  therein  con- 
tained are,  to  the  deponent's 
knowledge,  true.  —  O.  C.  486, 
483a. 

See  Form,  Sched.  CC,  Appen- 
dix. 

1166.  The  opposition  must 
be  made  within  fifteen  days 
after  service  of  the  judgment : 
or,  if  there  is  no  such  service,  it 
must  be  made  either  before  the 
sale  under  the  seizure,  or  with- 
in ten  days  from  a  return  of 
nulla  bona,  or  within  ten  days 
from  the  service  upon  the  de- 
fendant of  any  seizure  by  gar- 
nishment issued  by  virtue  of 
such,  judgment.— O.  C.  484,  am. 

1167.  Notwithstanding  the 
expiry  of  the  above  delays,  the 
defendant  may  be  allowed  to 
make  opposition,  upon  estab- 
lishing that,  owing  to  absence, 
severe  illness  or  other  circum- 
stances of  irresistible  force,  he 
was  prevented  from  learning  of 
the  action  or  of  the  judgment, 
or  from  making  opposition  with- 
in the  prescribed  delays. 

In  such  case,  however,  the  op- 
position does  not  lie  whenever, 
after  the. hindrance  ceases  or 
knowledge  is  obtained  of  the  ac- 
tion or  of  the  judgment  or  of 
proceedings  in  execution,  the 
defendant,  if  he  is  present  in 
the  Province,  fails  to  make  op- 
position within  a  delay  of  fifteen 
days,  or,  if  he  is  absent  there- 
from, within  such  delay  as  is 
considered  necessary  according 
to  the  distance. — New.  C.  P.  G. 
138,  139. 

1168.  The  opposition  is  filed 
in  the^office  of  the  court,  but  it 


is  without  effect,  and  cannot  be 
received  by  the  prothonotary  un- 
less it  is  accompanied  with  an 
order  of  the  judge  allowing  it 
to  be  filed.— O.  C.  487,  483a. 

1169.  The  defendant  must 
deposit  in  the  office  of  the  court 
a  sum  sufficient  to  meet  the 
costs  incurred  after  the  return 
of  the  writ  up  to  the  judgment, 
and  the  service  thereof. 

Such  sum  is  paid  to  the  party 
indicated  by  the  judgment  on 
the  opposition.— O.  0.  486,  am. 

1170.  Within  tfiree  davs 
after  filing  the  opposition,  the 
defendant  must,  on  pain  of 
nullity,  serve  a  copy  thereof,  to- 
gether with  a  copy  of  the  certifi- 
cate of  filing,  either  upon  the 
parties  in  the  cause,  .or,  if  the 
opposition  is  made  within  a 
year  and  a  day  after  the  judg- 
ment, upon  tneir  attorneys.— 
O.  C.  489,  am. 

1171.  If  the  opposition  is 
made  after  the  issue  of  a  writ  of 
execution,  a  copy  of  the  certifi- 
cate of  the  filing  of  the  opposi- 
tion is  served  upon  the  officer 
charged  with  the  writ.— O.  C. 
488,  am. 

1172.  The  service  of  the  op- 
position and  certificate  has  the 
effect  of  staying  the  execution 
or  of  suspending  the  sale  under 
the  seizure  until  final  judgment 
on  the  opposition. 

In  the  case  provided  for  by  the 
preceding  article,  the  officer 
must,  immediately  after  service 
of  the  certificate  of  the  filing  of 
the  opposition,  return  into  the 
office  of  the  court  the  writ  of 
execution  and  the  certificate 
served  upon  him. — 0.  C.  488,  am. 

1173.  The  opposition  forms 
part  of  the  proceedings  in  the 
original  suit,  and  is  a  defence 
to  the  action.  It  is  subject  to 
the  same  rules  and  delays  as 
such  action.  The  delays  for  con- 
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testing  the  opposition  are  com- 
puted from  its  service.— New  in 
part,    O.  C.  489,490. 

1 1 74.  A  party  must  bear  all 
costs  incurred  by  reason  of  his 
own  default,  whatever  judg- 
ment be  rendered  on  the  opposi- 
tion.— New,  C.  P.  G.  146,  s.  1. 

CHAPTER  LVII 

Petitions  in  Revision. 

It  75.  Whenever  the  defend- 
ant has  not  been  served  person- 
ally or  at  his  real  domicile,  or 
ordinary  and  actual  place  of 
residence  or  of  business,  he  may 
apply  by  petition,  within  a  year 
and  a  day,  for  the  revision  of 
any  judgment  rendered  against 
him  by  default.— O.  C.  483,  am. 

1 176.  The  petition  in  revision 
is  governed,  in  so  far  as  may  be, 
by  the  rules  contained  in  articles 
1164,  1165,  1167,  1168,  1170,  1171, 
1172, 1173  and  11U.— New. 

CHAPTER  LVIII 

Petitions  in   Revocation  of 

Judgment 

1177.  Judgments  which  are 
not  susceptible  of  being  appeal- 
ed from  or  opposed,  or  against 
which  adequate  relief  cannot  be 
obtained  by  means  of  appeal  or 
opposition,  may  be  revoked  upon 
a  petition  presented  to  the  same 
court  by  any  person  who  was  a 
party  or  was  summoned  to  be  a 
party  to  the  action,  in  the  fol- 
lowing cases : 

1.  Where  fraud  or  artifice  has 
been  employed  by  the  opposite 
party ; 

2.  Where  any  proceeding  pre- 
scribed by  law  has  not  been  ad- 
opted, and  the  nullity  resulting 
therefrom  has  not  been  covered 
by  the  parties ; 


3.  Where  the  judgment  de- 
cides matters  not  submitted  for 
decision ; 

4.  Where  the  judgment  is  for 
more  than  was  demanded ; 

5.  Where  the  judgment  has 
omitted  to  pass  upon  any  part 
of  the  demand ; 

6.  Where  the  judgment  has 
been  rendered  upon  documents 
which  have  only  subsequently 
been  discovered  to  be  false,  or 
upon  any  unauthorized  tender 
or  consent  disavowed  after  judg 
ment ; 

7.  Where,  after  judgment, 
rendered,  documents  of  a  con- 
clusive nature  have  been  dis- 
covered which  had  been  with- 
held, owing  to  circumstances  of 
irresistible  force,  or  had  been 
withheld  or  concealed  by  the 
opposite  party ; 

8.  Where,  after  judgment, 
other  new  evidence  of  a  con- 
clusive nature  has  been  discov- 
ered, which  satisfies  the  condi- 
tions contained  in  article  505. 

9.  Where,  in  the  case  of  min- 
ors or  interdicted  persous,  no 
defence  or  no  valid  defence,  has 
been  made  in  their  behalf. — New 
in  part,  O.  C.  505 ;  C.  P.  C.  F. 
480,  481 ;  C.  P.  G.  281,  284  ;  Ord, 
1667,  tit.  35. 

Supra,  arts.  113,  830. 

1 1 78.  It  can  be  received  only 
during  six  months,  to  be  com- 
puted, in  the  case  of  persons  of 
full  age,  from  the  service  of 
judgment,  or  from  notice  there- 
of,or  from  their  obtaining  know- 
ledge of  such  judgment,  and,  in 
the  case  of  minors,  from  the 
service  of  judgment  made  after 
their  majority. — New  in  part, 
O.  C.  506,  C.  P.  C.  F.  483. 

1179.  When  the  petition  in 
revocation  is  based  upon  the 
falsity  of  documents,  fraud  or 
the  discovery  of  documents 
withheld  or  concealed,  or  of  any 
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other  new  evidence,  the  delays 
run  only  from  the  date  when 
such  falsity  or  fraud  is  ascer- 
tained, or  such  documents  or 
evidence  are  discovered. — New 
in  part,  O.  C.  506,  C.  P.  C.  F. 
488 ;  Ord.  1667,  tit.  35,  art.  12. 

1180.  When  the  petition  in 
revocation  is  based  upon  any 
unauthorized  tender  or  consent, 
the  delay  runs  from  the  render- 
ing of  judgment  maintaining 
the  disavowal. — New. 

Supra,  art.  252. 

1181.  The  petition  must  be 
accompanied  with  an  affidavit 
that  tne  facts  therein  alleged 
are  true. — Neic. 

1 182.  The  petition  in  revoca- 
tion cannot  prevent  or  stay  exe- 
cution unless  an  order  to  sus- 
pend is  granted  by  the  judge.— 
C.  C.  P.  507. 

1 183.  The  attorney  who  act- 
ed for  a  party  in  the  cause  may 
also  represent  him  upon  the 
petition  in  revocation  of  judg- 
ment, without  a  new  power  be- 
ing required. — O.  C.  508. 

1184.  If  there  are  sufficient 
grounds  for  a  petition  in  revo- 
cation of  judgment,  the  court 
may  replace  the  parties  in  the 
same  position  as  they  were  in 
before  the  fact  which  gave  rise 
to  the  petition,  and  the  proceed- 
ings thereon  are  subject  to  the 
same  rules  and  delays  as  the 
original  action. 

The  court  may  also  give  judg- 
ment at  the  same  time  upon  the 
petition  and  upon  the  merits  of 
the  original  action. 

In  all  cases  itadjudicates  upon 
the  costs  of  the  first  judgment, 
according  to  circumstances. — O. 
C.  509,  am. 


CHAPTER  LIX 

Oppositions    by   Third 
Parties. 

1185.  Any  person,  whose  in- 
terests are  affected  by  a  judg- 
ment rendered  in  a  case  in  which 
neither  he  nor  persons  repre- 
senting him  were  made  parties, 
may  file  an  opposition  to  such 
judgment— O.  C.  510. 

Supra,  art.  77. 

1186.  This  opposition  is 
made  by  petition  to  the  court, 
and  is  accompanied  with  an 
affidavit  of  the  truth  of  the 
facts  therein  alleged. 

It  must  be  served  either  upon 
all  the  parties  in  the  cause,  or, 
if  it  is  made  within  a  year  and  a 
day  after  the  judgment,  upon 
the  attorneys  who  represented 
him.— O.  C.  511,  am. ;  K.  S.  5911. 

1 187.  This  opposition  cannot 
prevent  or  stay  execution  unless 
an  order  to  suspend  is  granted 
by  the  judge.—  New. 

1 188.  The  proceedings  upon 
opposition  by  third  parties  are, 
after  the  filing  thereof,  subject 
to  the  same  rules  and  delays  as 
the  original  action.—  O.  C.  512, 
am. 

CHAPTER  LX 

Review   Before  Three 
Judges. 

1180.  The  review  takes  place 
before  three  judges  of  the  Su- 
perior Court,  sitting  as  a  court 
of  review.— O.  C.  495.  R.  S.  5907. 

Supra,  arts.  51,  52,  53. 

1 190.  The  judge  who  render- 
ed the  judgment  complained  of 
cannot  sit  in  review,  except  in 
the  following  cases : 

1.  When  the  proceedings  in 
review  are  being  prosecuted  by 
default  or  ex  parte  ; 

11 
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2.  When  judgment  in  review 
is  to  be  rendered  by  consent ; 

3.  When  the  issue  relates  only 
to  matters  of  procedure  in  re- 
view.— New  in  part,  O.  C.  495 ; 
R.  S.  5007. 

Infra,  art.  1229. 

1191.  The  time  and  duration 
of  the  sittings  in  review  are  re- 
gulated by  the  court  and  by  the 
rules ofpractice.—O.  C.  500,  am.; 

it.  o.  otwy. 

1192.  The  court  may  sit  in 
two  or  more  divisions  at  the 
same  time,  in  separate  apart- 
ments. 

Each  division  of  the  court, 
when  so  sitting,  has  jurisdic- 
tion for  hearing  and  determin- 
ing all  cases  and  matters  sub- 
mitted to  it,  and  has  the  same 
powers  as  if  sitting  in  one  divi- 
sion only.— O.  C.  499a  ;  59  Vic, 
c.  44,  s.  1. 

1193.  Proceedings  in  review 
may  be  brought  by  the  legal  re- 
presentatives of  a  party  to  a  suit 
who  has  died.— New.  O.  C. 
1154. 

Sujyra,  art.  270  :  infra,  art. 
1226. 

1194.  Proceedings  in  review 
of  judgments  rendered  against 
a  woman  who  has  since  married 
may  be  brought  by  her  husband, 
jointly  with  Tier  ;  or,  in  the  case 
of  a  judgment  rendered  against 
a  party  represented  by  a  tutor 
or  curator  or  other  person,  but 
who  has  since  attained  full  age 
or  come  into  the  exercise  of  his 
rights,  by  such  party  himself, 
without  the  assistance  of  the 
tutor  or  curator  who  represent- 
ed him  or  other  person  who  as- 
sisted him  in  the  original  suit ; 
or  in  the  case  of  a  judgment 
rendered  against  testamentary 
executors,  some  or  all  of  whom 
have  been  replaced  or  have  died, 
by  the  persons  appointed  in  their 


stead  or  by  the  remaining  exe- 
cutors.—- New.    O.  C.  1154. 

Supra,  arts.  78, 81, 270;  infra, 
art.  1226. 

1195.  If  some  of  several  par- 
ties die  after  the  inscription  in 
review,  such  proceedings  may 
be  continued  by  and  between 
the  other  surviving  parties. — 
New,  O.  C.  1155. 

Infra,  art.  1226. 

1196.  The  review  cannot  be 
obtained  until  the  inscribing 
party  has  deposited  in  the  office 
of  the  court  by  which  the  judg- 
ment was  rendered  within  eight 
days  after  the  date  of  the  judg- 
ment : — 

1.  The  sum  of  fifty  dollars,  in 
matters  wherein  the  amount  in 
controversy  does  not  exceed 
four  hundred  dollars ; 

2.  The  sum  of  seventy-five 
dollars  in  all  other  cases. 

The  deposit  is  intended  to 
pay  the  costs  in  review  of  the 
opposite  party,  if  any  are  allow- 
ed ;  otherwise,  it  is  returned  to 
thejsarty  by  whom  it  is  made. 

When  the  judgment  has  been 
rendered  elsewhere  than  in  the 
City  of  Quebec  or  of  Montreal, 
an  additional  sum  of  three  dol- 
lars, for  making  up  and  trans- 
mitting the  record,  must  ac- 
company the  deposit.— O.  C.  497, 
am. ;  R.  S.  5908. 

Supra,  arts.  9, 10  924  ;  infra, 
art.  1210. 

1197.  When  several  parties 
inscribe  separately  in  review,  a 
deposit  must  be  made  with  each 
inscription. 

Nevertheless,  only  one  deposit 
is  necessary  whenever  there 
has  been  a  single  trial  and  judg- 
ment upon  a  principal  and  an 
incidental  or  cross  demand: — 
New. 

Supra,  art.  217. 

1198.  The   inscribing    party 
I  must  file  in   the   office   of  the 
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court,  as  soon  as  the  required 
deposit  has  been  made,  an  in- 
scription for  review,  notice  of 
which  must  be  given  to  the 
opposite  party  or  to  his  at- 
torney. 

The  prothonotory  is  then 
bound  to  forthwith  transmit 
the  record,  together  with  a  copy 
of  the  judgments  and  orders  ren- 
dered in  the  case,  to  the  protho- 
notary  of  the  Superior  Court  at 
the  place  where  the  case  is  to 
be  heard,  if  it  is  not  there  al- 
ready.— O.  C.  498. 

Supra,  arts.  31,  53,  493. 

1199.  The  deposit  and  the 
inscription  have  the  effect  of 
staying  the  execution  of  the 
judgment   and   of  suspending 

Sroceedings  on  the  appeal.— O. 
!.  499,  am,;  Cassils  vs.  Fair,  2 
Q,  B.  R.  382. 

Supra,  arts.  597,  969;  infra, 
art.  1210. 

1200.  The  provisions  of  ar- 
ticles 279  to  285,  concerning  per- 
emption of  suits,  apply  also  to 
review. 

Peremption  has  the  effect  of 
dismissing  the  inscription  in 
review.—  New.    O.  C.  1168. 

Infra,  art.  1239. 

1201.  If  the  suit  is  pending 
in  the  Superior  Court  at  Que- 
bec or  Montreal,  the  prothono- 
tary  must  set  down  the  case  on 
the  roll  for  hearing  as  soon  as 
the  inscription  and  notice  are 
filed;  or,  if  it  is  pending  else- 
where, as  soon  as  he  receives 
the  record.— O.  C.  501,  am,  , 

1202.  The  inscription  is  not 
made  for  any  particular  day; 
but  the  case  must  be  heard,  in 
its  turn,  on  the  day  in  the  sit- 
tings in  review  next  after  the 
expiry  of  eight  days  from  the 
day  on  which  the  notice  of  in- 
scription was  filed  in  the  office 
of  the  court  in  which  the  judg- 
ment was  rendered. 


The  court  may,  however,  on 
motion,  of  which  notice  has 
been  given  to  the  opposite 
party,  accompanied  with  an  affi- 
davit establishing  that  the  in- 
scription in  review  of  any  cause 
was  made  with  the  view  of  un- 
justly obtaining  delay,  order 
that,  after  the  expiry  of  the 
above  delays,  it  shall  be  heard, 
before  its  turn,  on  any  day  or 
days  specially  fixed  for  that 
purpose. 

Cases  instituted  in  virtue  of 
paragraph  4  of  article  52  have 
precedence  over  all  other  cases; 
out  such  precedence  does  not 
continue  without  leave  of  the 
court  if  the  case  is  once  called 
and  is  not  proceeded  with.— O. 
C.  500,  500a,  am.;  R.  S.  5909, 
5910 ;  59  Vic,  c.  44,  s.  2. 

Supra,  arts.  10,  1112. 

1203.  The  original  judg- 
ment may  be  confirmed,  re- 
versed or  modified  by  all  the 
judges  who  heard  the  case,  or 
by  a  majority  of  them  ;  and,  un- 
less an  appeal  to  Her  Majesty  is 
taken,  their  judgment,  together 
with  the  record,  must  be  sent 
back  to  the  court  in  which  the 
case  was-  first  decided,  to  be 
there  registered  as  being  the 
judgment  in  the  suit,  at  the 
same  place,  in  the  same  man- 
ner and  with  the  same  effect  as 
if  it  had  been  rendered  on  the 
day  upon  which  it  was  received 
by  the  prothonotary. — O.  C.  502, 
am. 

Supra,  arts.  31,  69. 

1204.  Whenever  any  cause 
has  been  heard  in  review  by 
three  judges,  and  at  least  one 
of  the  judges  who  heard  the 
same  is  present  ix*  court  and 
ready  to  render  any  interlocu- 
tory or  final  judgment  therein, 
then  if  any  judge  who  heard  the 
cause,  and  would  be  competent 
to  sit  in  judgment  therein,  be 
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absent  by  reason  of  his  appoint- 
ment to  another  court,  of  ill- 
ness or  any  other  cause,  but  has 
addressed  a  letter  to  the  pro- 
thonotary  of  the  court,  contain- 
ing his  decision  in  the  case  and 
signed  by  him,  or  has,  in  testi- 
mony of  his  concurrence  there- 
in, signed  a  judgment  to  be  de- 
livered, and  delivered  by  a 
judge  so  present,  such  judge  is 
deemed  to  be  present  for  the 
purpose  of  such  judgment,  and 
the  decision  so  transmitted  and 
signed  by  him  has  the  same 
effect  as  if  delivered  or  con- 
curred in  by  him  in  open  court. 
— O.  C.  602. 

1205.  No  change  in  the  per- 
sonal composition  of  the  court, 
by  the  appointment  of  any  as- 
sistant judge  as  puisne  judge, 
or  by  the  appointment  of  a 
puisne  judge  as  chief  justice, 
or  by  the  resignation,  death  or 
appointment  to  another  court  of 
any  chief  justice  or  of  a  puisne 
judge  or  of  an  assistant  judge, 
can  nave  alone  the  effect  of  ren- 
dering a  rehearing  of  any  case 
necessary,  if  a  sufficient  num- 
ber of  judges  who  heard  the 
case  remain  to  render  a  judg- 
ment, either  interlocutory  or 
final.— O.  C,  503. 

Infra,  art.  1241. 

1206.  If  a  judge  or  an  as- 
sistant judge,  who  has  heard 
a  case,  together  with  other 
judges,  is  removed  to  another 
court,  or  is  appointed  a  chiet 
justice  or  a  judge  of  the  same 
court,  or  of  another  court,  or 
obtains  leave  of  absence,  he 
may  render  judgment,  whether 
interlocutory  or  final,  together 
with  the  other  judges,  as  if  no 
such  change  had  taken  place.— 
O.  C.  504. 

Supra,  art.  540 ;  infra,  art. 
1241. 

1207.  If  by  reason  of  the  ab- 


sence, leave  of  absence,  disquali- 
fication or  incompetence  or  any 
of  the  judges,  or  of  any  other 
cause,  the  order  of  advisement 
requires  to  be  discharged,  such 
discharge  may  be  ordered  by 
the  other  judges  or  by  any  one 
of  them.—  New.  O.  C.  1171. 
Infra,  art.  1242. 

1208.  The  Court  of  Review 
may  exercise  all  the  powers  ne- 
cessary for  its  jurisdiction,  and 
make  such  orders  as  it  may 
deem  proper  for  the  purpose  of 
remedying  any  insufficiencies 
of  the  record,  of  staying  pro- 
ceedings in  the  court  of  first  in- 
stance in  cases  from  which  the 
review  has  been  brought,  of  re- 
gulating the  necessary  deposit, 
and  of  providing  for  all  cases  in 
which  the  law  affords  the  party 
no  special  remedy.—  New.  O. 
C.  1177,  in  part. 

Supra,  art.  597. 

CHAPTER  LXI 

Appeals    to    the   Court     of 
Queen's  Bench 

1209.  Proceedings  in  appeal 
must  be  brought  within  six 
months  from  the  date  of  the 
judgment,  saving  the  cases  pro- 
vided for  by  articles  924,  1006, 
1010  and  1020. 

This  delay  is  binding  even 
upon  minors,  women  under 
marital  authority,  persons  in- 
terdicted or  of  unsound  mind, 
and  upon  persons  absent  from 
the  Province,  when  those  who 
represent  them,  or  whose  duty 
it  is  to  assist  them,  have  been 
duly  brought  into  the  suit. 

If  the  party  dies  before  ap- 
pealing, the  delay  is  computed 
against  his  heirs  or  legal  repre- 
sentatives only  from  the  day  of 
his  death. 

When  judgment    has    been 
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rendered  bv  default,  the  delay  is 
computed  only  from  the  expiry 
of  the  time  allowed  for  filing  an 
opposition  thereto. —O.  C.  1118, 
am.;  54  Vic,  c.  48. 

Supra,  arts.  43,  44,  47, 1166. 

Civil  Code,  arts.  306,  343. 

12  lO.  Proceedings  in  appeal 
may  be  taken  during  the  delay 
allowed  for  demanding  a  review 
before  three  judges,  or  after 
proceedings  in  review  have  been 
commenced,  if  the  party  who 
has  taken  such  proceedings  dis- 
continues the  same.— O.  CT 1118 ; 
54  Vic,  c.  48. 

Supra,  arts.  1196, 1199. 

1211.  If  the  appeal  is  from 
an  interlocutory  judgment,  it 
must  first  be  allowed  oy  one  of 
the  judges  of  the  Court  of 
Queen's  Bench,  upon  a  sum- 
mary petition,  accompanied 
with  copies  of  such  portions  of 
the  record  as  may  be  necessary 
to  decide  whether  the  judgment 
in  question  is  susceptible  of  ap- 
peal, and  falls  within  one  of  the 
cases  specified  in  article  46 ;  but 
the  judge  before  whom  such  ap- 
plication is  made'  may,  if  he 
deems  it  advisable,  refer  it  to 
the  court  then  sitting,  if  the  ap- 
plication is  made  during  term, 
or  may  continue  it  to  the  first 
day  of  the  next  term,  if  it  is 
made  out  of  term. 

The  application  must  be  made 
within  the  thirty  days  next 
after  such  renderingof  the  judg- 
ment, and  cannot  be  received 
afterwards.— O.  C.  1119  ;  54  Vic, 
c  48 ;  56  Vic,  c  42,  s.  1. 

Supra,  art.  46;  infra,  art. 
1225. 

12U2.  The  petition  must  be 
served  upon  the  opposite  party, 
and,  if  required,  is  followed  by 
a  rule  calling  upon  such  oppos- 
ite party  to  give  his  reasons 
against  the  granting  of  the  ap- 
peal ;  and  the  service  of  such 


rule  upon  him  has  the  effect  of 
suspending  all  proceedings  be- 
fore the  court  from  which  the 
appeal  is  taken.— O.  C.  1120 ;  54 
Vic,  c  48. 

1213.  Proceedings  in  appeal 
are  brought  by  means  of  an  in- 
scription filed  in  the  office  of  the 
court  which  rendered  the  judg- 
ment, of  which  notice  must  be 
served  upon  the  opposite  party 
or  his  attorney. 

The  inscription  must  contain 
a  description  of  the  parties,  the 
date  of  the  judgment  appealed 
from,  a  description  of  the  sure- 
ties proposed,  and  a  notice  of 
the  date,  hour  and  place  when 
and  where  the  sureties  are  to 
appear  to  sign  the  bond .  fL^T^S. 

Such  security  must  be  given  Op*  c***'**** 
within  five  days  after  the  Ln-^.->!^-**t**y 
scription  is  so  filed,  or  within  ^£u/'£*^  3 
such  further  delay  as  a  judge  of^^S        ^ 
the  court  which  rendered  the      ,?  £$t 
judgment  may  order.  %fS  *?»  ,+  m 

If  security  is  not  given  within  K>  &%  ■  T  * 
the  prescribed  delays,  the  op- 
posite party  may  obtain  from 
the  prothonotary  a  certificate  of 
default,  and  the  inscription  in 
appeal  is  thereupon  held  to  be 
abandoned  and  of  no  effect,  sav- 
ing any  recourse  which  may  ap- 
pertain to  the  appealing  party. 

The  costs  incurred  upon  the 
proceeding  so  abandoned  are 
taxed  by  the  prothonotary. — 
New  in  part.  O.  C.  1121;  54  Vic, 
c.48. 

Supra,  arts.  493, 560. 

1214.  On  the  day  fixed  in 
the  notice,  the  appellant  must 
give  good  and  sufficient  security 
that  he  will  effectually  prosecute 
the  appeal,  that  he  will  satisfy 
the  condemnation  and  pay  all 
costs  and  damages  adjudged  in 
case  the  judgment  appealed 
from  is  confirmed ;  or  else  he 
must  declare  in  writing  in  the 
office  of  the  court  whose  judg- 
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ment  is  appealed  from,  that  he 
does  not  object  to  the  judgment 
rendered  against  him  Being  exe- 
cuted, or  he  must  file  a  copy  of 
any  judgment  ordering  provi- 
sional execution  of  the  judg- 
ment appealed  from,  in  which 
cases  he  is  only  bound  to  give 
security  for  the  payment  of  the 
costs  in  appeal,  if  he  fails ;  and, 
if  the  judgment  is  reversed,  the 
respondent  who  has  caused  the 
judgment  to  be  executed  is 
bound  to  refund  to  the  appellant 
the  net  amount  only  of  the 
moneys  levied  by  execution,  to- 
gether with  legal  interest,  or  to 
restore  the  property  of  which 
he  was  put  in  possession,  to- 
gether with  the  rents,  issues 
and  profits  since.— C.  C  1122, 
am.;  o4  Vic,  c.  48. 
Supra,  arts.  597,  969. 

1215.  The  security  must  be 
received  before  a  judge  or  the 
prothonotary  of  the  court  in 
which  the  judgment  was  ren- 
dered, who  may  swear  the  sure- 
ties offered,  and  ask  them  any 
pertinent  questions  with  respect 
to  their  sufficiency.— C.  C.  1123  ; 
54  Vic,  c  48. 

Supra,  art.  561  et  s. 
Civil  Code,  arts.  1938  et  s., 
1962  et  s. 

1216.  When  the  security- 
bond  has  been  executed,  the 
prothonotary  must  forthwith 
transmit  a  certified  copy  of  such 
bond  and  of  the  inscription  to 
the  clerk  of  appeals  at  Quebec  or 
at  Montreal,  as  the  case  may  re- 
quire. 

He  must  also  forthwith  make 
up  and  complete  the  record  in 
the  case,  according  to  the  forms 
prescribed  by  the  court  of  ap- 
peal, with  a  list  of  all  the  papers 
which  form  part  of  it  and  a 
transcript  of  all  the  entries  in 
the  registers,  the  whole  certi- 
fied  under   the  signature  and 


the  seal  of  the  court,  and,  upon 
being  paid  his  fees,  charges  and 
the  coat  of  transmission,  must 
remit  them  to  the  clerk  of  ap- 
peals . 

The  clerk  of  appeals,  upon  re- 
ceiving such  records  and  papers, 
must  send  a  receipt  therefor  to 
the  prothonotary. — New  in  part 
O.  C.  1124,  am.;  54  Vic,  c.  48. 

Supra,  art.  3147. 

1217.  If  the  copies  of  the  in- 
scription and  bond  are  not  forth- 
with transmitted,  or  if  the  re- 
cord is  not  transmitted  within 
fifteen  days  after  the  bond  has 
been  executed,  and  the  pro- 
thonotary is  in  default,  the  ap- 
pellant may  obtain,  from  any 
judge  of  tne  court  which  ren- 
dered the  judgment,  a  rule 
against  him  to  transmit  such 
documents  or  record.  —  0.  C. 
1125,  am,;  54  Vic,  c.  48. 

1218.  At  any  time  after  se- 
curity has  been  given,  and  be- 
fore the  expiry  of  five  days  after 
the  record  has  been  received  by 
the  clerk  of  appeals,  the  appel- 
lant and  the  respondent  must 
each  file  a  written  appearance  in 
the  office  of  the  court  of  appeal, 
under  penalty  of  being  fore- 
closed.—O.  C.  1126,  am.;  54  Vic, 
c  48. 

1210.  In  default  of  the  record 
being  transmitted  within  fifteen 
days  after  the  bond  has  been 
executed,  the  respondent  may, 
upon  producing  a  certificate 
from  the  clerk  of  appeals  to  that 
effect,  obtain  a  judgment  dis- 
charging the  appeals,  unless  the 
appellant  proves  diligence.— 0. 
C.  1127 ;  54  Vic.  c  48, 

1220.  Unless  the  court  other- 
wise orders,  the  respondent 
may,  within  eight  days  next 
after  the  period  allowed  to  ap- 
pear, set  up  by  motion  any  ex- 
ception resulting  from : 
•  1.  Irregularities  in  the  inscrip- 
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tion  or  in  the  service  of  the  no- 
tice thereof ; 

2.  Insufficiency  of  the  security- 
bond  ; 

3.  Non-existence  pr  forfei- 
ture of  the  right  to  appeal ; 

4.  Acquiescence  in  the  judg- 
ment ; 

5.  Renunciation  of  the  judg- 
ment.— O.  C.  1128,  am.;  54  Vic, 
c.  48.      . 

1221.  The  court  of  appeal 
during  term,  or  any  judge  there- 
of, out  of  term,  has  power  to  re- 
duce excessive  security,  or  to 
order  new  security  .to  be  given 
in  place  of  any  which  has  be- 
come insufficient.— 0.  C.  1129, 
am.;  54  Vic,  c.  48. 

Infra,  art.  1248. 
Civil  Code.  art.  1940. 

1222.  If  both  parties  seek 
redress  against  the  judgment, 
their  cross-proceedings  in  ap- 
peal may  be  joined. — O.  C.  1130, 
am. :  54  Vic,  c  48. 

1223.  Within  fifteen  days 
after  the  j  udgment  upon  an  ex- 
ception, if  there  is  any,  to  the 
proceedings  in  appeal,  or  within 
fifteen  days  after  the  expiry  of 
the  delay  for  filing  the  appear- 
ance, each  party  must  file,  with 
the  clerk  of  appeals,  a  printed 
factum  or  case;  in  default 
whereof  the  appeal  may  be  de- 
clared abandoned,  with  costs 
against  the  appellant,  if  he  is  in 
default,  or  be  heard  ex  parte,  if 
the  respondent  is  in  default.— 
O.  C.  1131,  am.  ;  54  Vic,  c.  48. 

1224.  As  soon  as  the  parties 
.have  filed  their  appearances,  or 
after  the  delay  to  file  the  same 
has  expired,  if  only  one  party 
has  appeared,  and  the  record 
has  been  received  by  the  court 
of  appeal,  the  case  is  sec  down 
upon  the  roll  by  the  clerk  of 
appeals,  and  is  heard  in  its  turn 
in  accordance  with  the  rules  of 
practice  and  orders  of  the  court ; 


but  the  parties  are  not  bound  to 
be  present  in  court  before  the 
expiry  of  the  delays  mentioned 
in  the  preceding  article. — O.C. 
1132,  1109.  am.  ;  54  Vic,  c.48; 
58  Vic,  c  47,  ss.  2,  3. 

1225.  Appeals  from  interlo- 
cutory .judgments  must' be  in- 
scribed oy  the  clerk  of  appeals, 
and  be  heard  by  privilege  in  a 
summary  manner  without  any 
factums  being  filed.— O.  C.  1133; 
54  Vic.  c  48. 

Supra,'  arts.  46,  1112,  1211, 
1212. 

1226.  Articles  1193, 1194  and 
1195  apply  to  proceedings  in  ap- 
peal.—O.  C.  1154, 1155,  am. 

Supra,  art.  1209. 

1227.  Four  judges  of  the 
Court  of  Queen's  Bench  con- 
stitutes a  quorum  in  appeal. 

Any  lesser  number  of  judges, 
or  even  the  clerk  in  the  absence 
of  all  the  judges,  may,  on  any 
day  in  term,  open  and  adjourn 
the  court,  receive  returns  and 
motions  of  course,  call  parties, 
record  appearances  and  defaults, 
and  do  all  acts  which  do  not  re- 
quire the  exercise  of  any  judicial 
discretion,— O.  C.  1156,  am. 

1228.  The  judges  in  appeal 
may  be  recused  for  the  same 
causes  and  in  the  same  manner 
as  in  tlje  Superior  Court. — O.  C. 

1157,  am. 

Supra,  art.  237  et  s. 

1229.  Any  judge  who  sat  at 
the  rendering  of  tbe  final  judg- 
ment in  the  cause,  or  of  any  in- 
terlocutory judgment  appealed 
from,  is  incompetent  to  sit  in 
appeal  upon  the   same.— O.  C. 

1158,  am. 
Supra,  art.  1190. 

1230.  No  petition  in  recusa- 
tion is  necessary  if  the  cause  of 
incompetency  appears  on  the 
face  of  the  record.— O.  C.  1159. 

1231.  The  Chief  Justice,  or, 
in  his  absence,  the  senior  judge 
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of  the  Court  of  Queen's  Bench, 
may,  by  notice  in  writing  ad- 
dressed to  the  Chief  Justice  of  the 
Superior  Court,  request  the  at- 
tendance of  a  judge  of  the  latter 
court  at  the  sittings  of  the  court 
of  appeal,  in  the  following 
cases : 

1.  When  one  or  more  judges 
of  the  Court  of  Queen's  Bench 
is  disqualified  or  incompetent  to 
sit  in  a  case,  or  is  absent  from 
the  Province  or  on  leave,  or  is 
ill,  or  dies ; 

2.  When  only  four  judges  are 
available  for  the  hearing  of  any 
case ; 

3.  When  a  rehearing  of  a  case 
has  become  necessary  because 
of  its  having  been  heard  by  four 
judges  only,  three  of  whom  are 
not  agreed  as  to  the  judgment 
to  be  rendered.— O.  C.  1161,  am.; 
R.  S.  2302,  2303. 

1232.  In  all  such  cases,  the 
judges  of  the  Superior  Court  re- 
place those  of  the  Court  of 
Appeal ;  and  the  Chief  Justice 
of  the  Superior  Court  communi- 
cates with  the  other  judges  of 
the  latter  court,  and  it  is  ar- 
ranged between  them  which  of 
them  will  replace  any  particular 
judge  of  the  Court  of  Queen's 
Bench  who  is  unable  to  sit. — O. 

C.  1162. 

1233.  The  provisions  of  the 
two  preceding  articles  apply 
likewise  in  the  cases  of  the 
disqualification,  incompetency, 
death,  ajbsence,  leave  of  ab- 
sence or  illness,  of  the  judge 
thus  appointed  to  replace  an- 
other.—O,  C.  1162,  am. 

1234.  The  powers  of  the  re- 
placing judge  in  regard  to 
causes,  of  which  he  has  taken 
judicial  cognizance,  are  not 
affected  by  the  return  of  the 
judge  replaced,  the  expiry  of 
his  leave,  or  his  ceasing  to  be 
incompetent,  or  by  the  appoint- 


ment of  a  judge  of  the  Court  of 
Queen's  Bench  who  would  not 
be  incompetent  in  the  case.— 0. 
C.  1163. 

1235.— Nevertheless,  if  the 
.replacing  judge  has  not  heard 
the  case  upon  the  merits,  the 
judge  thus  replaced  may  take 
cognizance  of  the  case  and  ren- 
der judgment  therein.— O.  C. 
1164. 

1236.  If  the  record  in  the 
case  is  incomplete,  either  by 
reason  of  the  absence  of  any 
document,  or  of  the  inobserv- 
ance of  any  material  formali- 
ties, the  court  of  appeal  may, 
upon  the  suggestion  of  either 
party,  order  a  writ  to  issue  in 
the  name  of  the  Sovereign,  ad- 
dressed to  the  proper  court,  re- 
quiring it  to  perfect  the  record, 
and  to  cause  a  duly  certified  re- 
turn to  be  made  to  that  effect. 
— O.  C.  1165. 

Infra,  art.  1248. 

1237.  Interventions,  con- 
tinuance of  suits,  changes  of 
attorney  and  other  incidental 
proceedings  take  place  in  ap- 
peal, upon  petition,  according 
to  the  formalities  prescribed  by 
the  court.— O.  C.  1166,  am. 

Supra,  arts.  220,  259,  266  et.  a. 

1238.  Discontinuance  and 
disavowal  in  appeal  are  affected 
in  the  same  manner  and  under 
the  same  conditions  as  in  the 
Superior  Court.— O.  C.  1167,  am. 

Supra,  arts.  251  et.  s.,  275 
et.  s. 

1239.  The  provisions  con- 
cerning peremption  of  suits  in 
the  Superior  Court  apply  also 
to  appeals. 

Peremption  of  appeals  has  the 
effect  or  rendering  the  judg- 
ment appealed  from  final.— 0. 
C.  1168,  am. 

Supra,  arts.  279  et.  s.,  1200, 

1240.  The  court  may  receive 
affidavits  and  documents  relat- 
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ing  to  any  incidental  proceed- 
ings in  appeal,  or  may  send  the 
case  back  to  the  court  from 
which  the  appeal  is  taken,  in 
order  that  evidence  may  be 
made  in  regard  to  such  matters. 
— New. 

1241.  Judgment  cannot  be 
rendered  in  appeal  unless  at 
least  three  judges  concur  there- 
in ;  and  judgment  may  be  ren- 
dered even  in  the  absence  of 
one  judge  when  the  case  has 
been  heard  before  five  judges. 

The  provisions  relative  to 
judgments,  contained  in  ar- 
ticles 1205  and  1206,  apply  in 
similar  cases  as  regards  judg- 
ments to  be  rendered  by  the 
Court  of  Queen's  Bench. 

Whenever  a  case  has  been 
heard  by  a  full  court  or  by  a 
quorum  of  judges,  and  at  least 
three  of  the  judges  who  beard 
it  are  present  in  court  and 
ready  to  render  judgment 
therein,  then,  if  any  judge  who 
heard  the  cause,  and  would  be 
competent  to  sit  in  judgment 
therein,  be  prevented  by  re- 
moval to  another  court,  illness 
or  other  cause  from  being  pre- 
sent, but  has  addressed  a  letter 
to  the  clerk  of  the  court,  con- 
taining his  decision  and  signed 
by  him,  or  has,  in  testimony  of 
his  concurrence  therein,  signed 
a  written  decision  to  be  deliver- 
ed by  any  other  judge,  such 
judge  shall  be  deemed  to  be 
present  as  regards  such  judg- 
ment ;  and  the  decision  so  trans- 
mitted and  signed  by  him  has 
the  same  effect  as  if  delivered 
and  concurred  in  by  him  in 
open  court. — O.  C.  1170. 

Supra,  arts.  538,  1204. 

1242.  If  by  reason  of  the 
absence,  leave  of  absence,  dis- 
qualification or  incompetency 
of  any  of  the  judges  or  any- 
other  cause,  the  order  for  ad- 


visement requires  to  be  dis- 
charged, such  discharge  may  be 
ordered  by  the  other  judges  or 
by  any  one  of  them.— O.  C.  1171. 
Supra,  art.  1207. 

1243.  The  court  may  ad- 
journ to  any  day  or  days  in 
vacation,  and  from  day  to  day, 
for  the  purpose  of  hearing  cases 
or  of  rendering  judgment.— O. 
C.  1172,  am.;  54  Vic,  c.  48,  s.  5. 

1244.  Judgment  may  be 
rendered  by  the  court  at  any 

Elace  where  its  sittings  are 
eld  other  than  that  where  the 
case  was  heard,  if  the  judges 
are  of  opinion  that  otherwise 
the  parties  will  be  exposed  to 
unnecessary  delay. 

In  such  case  the  court  in  term, 
or  a  majority  of  the  judges  in 
vacation,  orders  the  clerk  to 
give  notice  to  the  interested 
par!  ies  at  least  three  days  be- 
fore that  on  which  judgment  is 
to  be  rendered. 

Such  judgment  is  entered  and 
registered  at  the  place  where 
judgment  would  have  been  ren- 
dered in  the  ordinary  course. — 
O.  C.  1173,  am. 

1245.  Every  judgment  in 
appeal  must  contain  a  summary 
statement  of  the  points  of  fact 
and  of  law  in  the  case,  and  the 
reasons  upon  which  it  is  found- 
ed, with  the  names  of  the 
judges  who  concurred  therein 
and  of  those  who  dissented 
therefrom,  and  an  adjudication 
as  to  the  costs. — O.  C.  1174,  am. 

Supra,  art.  541. 

1246.  The  costs  are  taxed  by 
the  clerk  of  appeals,  subject  to 
a  revision  of  such  taxation  by  a 
judge  within  six  months  either 
in  term  or  out  of  term,  after 
sufficient  notice  to  the  opposite 
party. 

Such  revision  cannot  prevent 
or  stay  execution,  and  the  de- 
cision of  the  judge  in  that  be-' 
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half  has  the  same  effect  as  a 
judgment  of  the  court.— O.  C. 
1175. 
Supra,  art.  554. 

1247.  Judgments  in  appeal 
are  executed  both  for  principal 
and  costs  by  the  court  of  first 
instance  ;  and,  for  that  purpose, 
the  record  is  sent  back  to  it,  un- 
less a  further  appeal  to  a  higher 
court  has  been  moved  for.— O. 
C.  1176. 

1248.  The  court  sitting  in 
appeal    may   exercise   all    the 

Sowers  necessary  for  such  juris- 
iction,  and  make  such  orders 
as  it  may  deem  proper  for  the 
purpose  of  remedying  any  in- 
sufficiencies of  the  record,  of 
staying  proceedings  in  the  court 
of  first  instance  in  cases  ap- 
pealed from,  of  regulating  the 
putting  in  or  renewal  cf  se- 
curity, and  of  providing  for  all 
cases  in  which  the  law  affords 
the  party  no  special  remedy. 

It  may  also  make  and  estab- 
lish tariffs  for  any  of.  its  officers 
whose  fees  or  salaries  are  not 
otherwise  fixed —  O.  C.  1177, 
am. 

Supra,  arts.  597, 1221,  1236. 

CHAPTER  LXII 
Appeals  to  Her  Majesty 

• 

1240.  The  execution  of  a 
judgment  from  which  an  appeal 
is  taken  to  Her  Majesty  in  Her 
Privy  Council  cannot  be  pre- 
vented or  stayed  unless  the 
party  aggrieved  gives  good  and 
sufficient  sureties  within  the 
delay  fixed  by  the  court  which 
rendered  the  judgment,  that  he 
will  effectually  prosecute  the 
appeal,  satisfy  the  condemna- 
tion, and  pay  such  costs  and 
damages  as  may  be  awarded  by 
Her  Majesty  in  the  event  of  the 
judgment  being  confirmed. 


The  security  must  be  received 
before  one  of  the  judges  of  the 
court  which  rendered  the  judg- 
ment. 

The  sureties  justify  their  sol- 
vency upon  the  real  estate 
which  is  described  in  the  bail- 
bond. 

One  surety  suffices,  if  he  is 
the  owner  of  real  estate,  which 
he  describes,  eoual  in  value  to 
the  amount  of  the  security  over 
and  above  all  charges  and  hy- 
pothecs. 

The  judge  who  receives  such 
security  may  order,  either  on  de- 
mand or  otherwise,  the  produc- 
tion of  the  registrar's  certifi- 
cate, the  valuation  rolls  and  any 
other  documents  for  the  pur- 

Eoses  of  the  security,  and  is 
ound  to  put  such  questions  as 
he  deems  advisable  to  the  sure- 
ties. Such  questions  and  the 
answers  thereto  may  be  taken 
down  in  writing. 

The  appellant  may,  however, 
exempt  himself  from  furnishing 
such  security,  by  depositing  an 
amount  equal  to  that  required 
for .  the  security,  either  in 
money,  in  bonds  of  the  Domin- 
ion or  of  this  Province,  or  in 
municipal  debentures,  and  such 
moneys,  bonds  or  debentures 
are  deposited  either  in  the  office 
of  the  court  which  rendered  the 
judgment  or  with  the  sheriff,  as 
the  judge  may  direct. — O.  C. 
1179, 1178a.,  am.;  R.  S.  6009, 6010. 
Supra,  arts.  68,  69,  559  et  s. 
Civil  Qode,  arts.  1938  et  s., 
1962  et  s. 

1250.  The  appellant  may 
also  consent  to  the  judgment 
being  executed,  and  in  such 
case  may  give  security  for  the 
costs  in  appeal  only,  under  the 
same  conditions  as  under  article 
1214.— O.  C.  1180. 

1251.  The  execution  of  any 
judgment  appealed  from  cannot 
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be  prevented  or  stayed  after  six 
moDths  from  the  day  on  which 
the  appeal  was  allowed,  unless 
the  appellant  files  in  the  office 
of  the  clerk  of  the  court  which 
rendered  the  judgment  a  certi- 
ficate, signed  by  the  clerk  of 
Her  Majesty's  Privy  Council,  or 
any  other  competent  officer, 
stating  that  the  appeal  has  been 
lodged  within  such  delay,  and 
that  proceedings  have  been  had 
therein.— O.  C.  1181, 1178a,  am.; 
R.  o.  6009. 

1252.  The  clerk  of  the  court 


which  rendered  the  judgment 
must  register  any  exemplifica- 
tion of  a  decree  of  Her  Majesty 
in  Her  Privy  Council  as  soon  as 
it  is  presented  to  him  for  that 
purpose,  without  requiring  any 
order  to  that  effect  from  the 
court  which  rendered  the  judg- 
ment, and  must  send  back  the 
record  in  the  case  to  the  court 
below,  together  with  a  copy  of 
the  exemplification  which  has 
been  registered  as  above  men- 
tioned—O.  C.  1182,  1178a,  am.; 
R.  S.  6009. 


NINTH     PART. 

INFERIOR   JURISDICTIONS 


CHAPTER  LXIII 

Procedure  Before  the  Com- 
missioners' Court  for  the 
Summary    Trial    of 
Small  Causes 

1253.  The  commissioners 
cannot  sit  and  hold  their  court 
separately  and  at  the  same  time 
in  the  same  locality. 

The  court  may  be  held  by  one 
commissioner,  and  several  or  all 
the  commissioners  may  likewise 
sit  together. 

They  must  decide  according 
to  equity  and  good  conscience 
and  to  the  best  of  their  ability 
and  judgment. — O.  C.  1183. 

Supra,  arts.  15,  §10,  59,  60, 
1149. 

1254.  The  commissioners 
have  for  keeping  order  during 
their  sittings,  and  for  enforcing 
the  execution  of  their  warrants, 
orders  and  judgments,  the  same 


powers  as  the  other  courts  of 
the  Province.— O.  C.  1184. 
Supra,  art.  17  et  s. 

1255.  They  may  be  recused 
for  the  same  reasons  as  judges 
or  other  courts.— O.  C.  1185. 

Supra,  arts.  237,  238. 

1256.  The  recusation  must 
be  in  writing—  O.  C.  1186. 

1257.  If  all  the  commission- 
ers are  recused  by  either  of  the 
parties,  the  case  is  immediately 

I  transmitted  to  the  nearest 
Commissioners*  Court,  which 
decides  upon  the  validity  of 
the  recusation,  and  afterwards 
hears  and  determines  the  merits 
of  the  case  in  the  event  only  of 
the  recusation  being  main- 
tained. 

But,  if  the  recusation  is  over- 
ruled, the  case  is  sent  back  to 
the  former  court,  which  may, 
without  reference  to  the  merits, 
tax  the  costs  of  such  recusation 
against  the  party  who  made  it. 
— O.  C.  1187. 
Supra,  art.  31,  245,  248. 
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1258.  It  may,  in  matters 
within  its  jurisdiction,  grant : 

Interventions ; 

Attachments  for  rent ; 

Attachments  in  re  vend  i  ca- 
tion ; 

Seizures  by  garnishment  after 
judgment ; 

Simple  attachments  or  at- 
tachments by  garnishment  be- 
fore judgment,  ior  8 urns  exceed- 
ing five  aollars,  whenever  it  is 
established  by  the  affidavit  of 
the  plaintiff  or  of  his  agent  that 
the  defendant  is  secreting,  has 
secreted,  or  is  immediately  a- 
bout  to  secrete  his  property,  or 
absconds,  or  is  immediately  a- 
bout  to  leave  the  Province  with 
intent  to,  defraud  his  creditors. 

Such  affidavit  maybe  received 
by  one  of  the  commissioners  or 
by  the  clerk  of  the  court,— O.  C. 
1191,  1192,  am. 

Supra,  art.  931. 

1*250.  These  proceedings 
may  be  executed  oeyond  the 
limits  of  the  judicial  district  in 
which  they  are  issued,  provided 
an  order  of  one  of  the  commiss- 
ioners, authorizing  such  exe- 
cution within  the  district  where 
it  requires  to  be  executed,  is 
endorsed  upon  the  warrant. 

Every  warrant  of  attachment 
for  rent,  attachment  in  revendi- 
cation,  seizure  after  judgment, 
simple  attachment,  or  attach- 
ment by  garnishment,  must  be 
made  returnable  in  the  manner 
prescribed  by  article  1284,  and 
the  return  with  a  certificate  of 
the  proceedings  must  be  made 
on  the  day  so  fixed.— O.  C.  1192. 

1260.  In  the  case  of  attach- 
ment by  garnishment  before 
judgment,  or  of  seizure  after 
judgment,  the  garnishee,  with- 
in two  days  after  the  writ  has 
been  served  upon  him,  may 
make  his  declaration  under 
oath   before   the   clerk   of  the 


Circuit  Court   nearest    to    the 
place  where  the  writ  was  serv- 
ed upon  him.    O.  C.  1102a,  am.: 
R.  S.  6012. 
Infra,  art.  1288. 

1261.  Such  clerk  is  author- 
ized to  administer  the  oath  re- 
quired, and  must,  after  having 
drawn  up  and  received  the  de- 
claration of  the  garnishee,  for- 
ward the  same  without  delay 
by  a  registered  letter  to  the 
clerk  of  the  Commissioners' 
Court  where  the  cause  is  pend- 
ing. 

He  is  entitled  to  a  fee  of  one 
dollar,  payable  by  the  garni- 
shee for  drawing  up,  receiving 
and  forwarding  the  declaration 
as  required,  and,  on  the  pay- 
ment of  such  fee,  he  prepares  a 
receipt  which  he  forwards  with 
the  declaration  of  the  garni- 
shee.—O.  C.  11926  ;  R.  S.  6012. 

Infra,  art.  1288. 

1262.  Such  sum  of  one  dol- 
lar is  taxed  by  the  commission- 
ers or  by  their  clerk  as  an  in- 
tegral part  of  the  costs  of  suit ; 
and  the  receipt  given  therefor 
and  forwarded  to  the  clerk  of 
the  Commissioners'  Court  is 
equivalent  to  a  judgment  of 
such  court  in  favour  of  the  gar- 
nishee against  the  seizing  credi- 
tor, and  may  be  executed  by 
seizure  after  the  same  delay 
and  in  the  same,  manner  as  any 
other  judgment  of  such  court. 
-O.  C.  1192c ;R.S.  6012. 

Infra,  arts.  1281,  1289. 

1263.  Any  minor  above  the 
age  of  fourteen  years  may 
bring  a  suit  before  a  Commis- 
sioners' Court  for  the  recovery 
of  wages  or  salary  in  the  same 
manner  as  if  he  was  of  age. — 
O.  C.  1193. 

Supra,  arts.  78,  81. 
Civil  Code,  art.  304. 

1264.  The  delay  upon  ordin- 
ary summons  must  be  at  least 
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three  clear  days  when  the  de- 
fendant does  not  reside  more 
than  six  miles  from  the  place 
to  which  he  is  summoned. 
When  the  distance  exceeds  six 
miles,  the  delay  is  increased  one 
day  for  each  additional  six 
miles.— O.  C.  1194,  am. 

1265.  The  writ  of  summons 
contains : 

A  command  to  the  defendant 
to  pay  the  plaintiff  the  amount 
demanded  or  to  appear  before 
the  court  to  answer  such  de- 
mand ; 

The  names,  residence  and  oc- 
cupation, both  of  the  plaintiff 
and  of  the  defendant ; 

A  summary  statement  of  the 
cause  of  action ; 

The  day  on  which  the  defen- 
dant must  appear ; 

The  date  of  the  writ ; 

The  signature  of  the  commis- 
sioner.—O.  C.  1105. 

1266.  Ordinary  writs  of  sum- 
mons may  be  served  by  any 
bailiff  of  the  Superior  Court,  or 
by  any  literate  person,  who 
makes  affidavit  as  to  such  ser- 
vice.—O.  C.  1196,  am. 

1267.  If  the  summons  is 
accompanied  with  an  attach- 
ment, it  can  only  be  served  by 
a  bailiff.-O.  C.  1197. 

1268.  Either  party  may 
evoke  the  case  to  the  Circuit 
Court  for  the  district  when  the 
contestation  relates : 

To  any  immovable  rights  ; 

To  any  fee  of  office  ; 

To  any  sum  of  money  due  to 
the  Crown ; 

To  any  duty,  rents,  revenue 
or  annual  rent,  or  other  matter 
by  which  rights  in  future  may 
be  bound.— O.  C.  1198,  am. 

Supra,  art.  56. 

1260.  The  improbation  of 
anv  act  or  document  produced 
before  the  court  has  the  effect 


of  an  evocation  to  the  Circuit 
Court.— O.  C.  1199,  am. 

1270.  In  the  cases  of  the  two 
preceding  articles,  the  commis- 
sioner, or  one  of  the  commis- 
sioners, or  the  clerk,  must,  with- 
in fifteen  days,  transmit  the  re-  * 
cord  to  the  Circuit  Court,  to- 
gether with  a  certified  tran- 
script of  the  entries  in  the  regis- 
ter concerning  the  same. 

Nevertheless,  in  case  of  im- 
probation, the  record  cannot  be 
transmitted  unless  the  party 
alleging  the  falsity  gives  suffi- 
cient security  for  the  costs  to  be 
incurred  upon  such  improba- 
tion.—O.  C.  1200,  am. 

Supra,  art.  31. 

1271.  In  default  of  such  se- 
curity being  given  within  the 
delay  fixed  by  the  court,  the 
party  forfeits  nis  right  of  evoca- 
tion, and  the  Commissioners' - 
Court  may  proceed  to  hear  and 
determine  the  case  without  re- 
gard to  the  improbation.— O.  C. 
1201. 

1272.  If  the  evocation  is  al- 
lowed, the  case  is  heard  and  de- 
termined by  the  court  to  which 
it  is  evoked  as  if  it  had  originat- 
ed therein.— O.  C.  1202. 

1273.  No  person  can  act  as 
attorney  for  either  of  the  parties 
before  a  Commissioners'  Court, 
unless  he  is  an  advocate  or  at- 
torney at  law,  or  the  holder  of  a 
special  power  of  attorney,  or  un- 
less it  is  in  the  presence  and 
with  the  consent  of  the  party. 

No  clerk  of  the  court  or  bailiff 
can  in  any  case  act  as  such  at- 
torney.—O.  C.  1203,  1205,  am. 

Supra,  art.  83. 

1274.  Any  person  other  than 
an  advocate  or  attorney  at  law, 
who  acts  for  one  of  the  parties, 
must  do  so  gratuitously. 

If  such  person  for  so  acting  re- 
ceives, either  directly  or  indi- 
rectly, any  [fee,  emolument  or 
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remuneration  whatever,  he  be- 
comes disqualified  from  acting 
as  attorney  before  a  Commis- 
sioners' Court,  without  preju- 
dice to  the  ri&rht  of  the  party 
who  has  paid  to  sue  for  repay- 
ment.—O.  C.  1204,  am. 

1275.  If  the  defendant  has 
been  served  personally  and 
makes  default,  or  if  he  confesses 
judgment,  or  if  the  parties  agree 
to  it,  the  case  may  be  heard  on 
the  day  of  the  return,  and  judg- 
ment may  be  rendered. 

In  any  other  case  the  suit 
must  be  postponed  to  a  subse- 
quent day  for  trial.— O.  C.  1206, 
am. 

1276.  By  consent  of  the  par- 
ties the  case  may  be  referred  to 
the  decision  of  three  arbitrators, 
one  of  whom  is  named  by  each 
party  and  the  third  by  the  court. 

The  court  may  also,  in  its  dis- 
cretion, order  such  reference. 

The  arbitrators,  before  acting, 
must  be  sworn  before  one  of  the 
commissioners  or  before  a  jus- 
tice of  the  peace,  to  fulfil  their 
dutv  faithfully  and  impartially. 

They  may  hear  the  parties 
and  their  witnesses,  who  must 
be  sworn  before  a  commissioner 
or  before  a  justice  of  the  peace. 

The  decision  of  two  of  the  ar- 
bitrators is  final,  and  must  be 
homologated  and  executed  ac- 
cordingly.—O.  C.  1207. 

Supra,  arts.  411  et  s.  417. 

1277.  The  cases  are  heard, 
tried  and  determined  in  a  sum- 
mary manner,  without  any  writ- 
ten pleadings  being  necessary. 
-C.  C.  1208. 

1278.  Oral  testimony  is  ad- 
mitted in  all  cases. 

But  the  bailiff  or  other  person 
who  served  the  writ  or  sum- 
mons cannot  testify  to  any  facts 
or  admissions  which  came  to  his 
knowledge  after  the  issue  of  the 
writ  of  summons,  except  in  re- 


lation to  the  service  itself.— 0. 
C.  1200,  am. 
Supra,  art.  320. 

1279.  Upon  the  application 
of  either  of  the  parties,  the  court 
may  compel  any  person  residing 
within  its  jurisdiction  to  attend 
as  a  witness  in  any  case,  under 
a  penalty  of  not  less  than  one 
dollar  or  more  than  four  dollars. 
— O.  C.  1210.  am. 

1280.  The  court,  in  render- 
ing j  udgment,  may  condemn  the 
unsuccessful  party  to  the  costs 
of  suit,  of  contestation  and  of 
arbitration. 

But  if  the  amount  of  the  judg- 
men  does  not  exceed  two  dol- 
lars, the  court  may  reduce  the 
costs  to  the  same  amount  as 
that  for  which  judgment  is  ren- 
dered.—O.  C.  1211. 

1281.  If  the  debtor  fails  to 
satisfy  the  amount  of  the  con- 
demnation against  him  within 
eight  days,  he  may  be  compelled 
to  do  so  by  the  seizure  and  sale 
of  his  movable  property  liable 
to  seizure. 

He  is  liable  to  the  costs  of  such 
execution  to  the  amount  of  one 
dollar  and  a  half. 

If  the  sale  does  not  take  place, 
he  is  not  bound  to  pay  more  than 
seventy-five  cents  of  costs. 

These  costs  do  not  in  any  case 
include  the  expense  of  feeding 
cattle,  if  any  have  been  seized. 

The  warrant  of  execution  must 
be  made  returnable  and  be  re- 
turned in  the  same  way  as  the 
other  warrants  mentioned  in 
article  1259.— O.  C.  1212 :  53  Vic, 
c.  62,  s.  2. 

Supra,  arts.  508,  599. 

1282.  No  opposition  to  the 
sale  of  movables  under  seizure 
can  stay,proceedings  unless  it  is 
allowed  by  a  commissioner  and 
accompanied  with  an  order  to 
that  effect.— O.  C.  1213. 

1283.  Oppositions   thus  al- 
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lowed  are  heard  and  determin- 
ed in  the  same  manner  as  other 
cases  before  the  court,— O.  C. 
1214. 

CHAPTER  LXIV 

Procedure  Before   the  Dis- 
trict Magistrate's  Court 

1284.  All  proceedings  in  and 
the  proof  and  hearing  of  the 
actions  mentioned  in  article  62 
take  place  in  a  summary  man- 
ner and  on  any  juridical  day, 
whether  fixed  or  not  as  one  of 
the  days  on  which  the  court  can 
sit..— 6.  C.  12156;  R.  S.  6013. 

1285.  Except  in  so  far  as 
they  are  inconsistent  with  the 
rules  contained  in  this  Chapter, 
the  provisions  relating  to  cases 
in  the  Circuit  Court,  not  sus- 
ceptible of  review  or  of  appeal, 
apply  to  the  District  Magis- 
trate's Court,  to  the  Magistrate 
holding  it.  and  to  the  officers 
thereof.— O.  C.  1215c,  am.  ;  R. 
S.  6013. 

1286.  Articles  1263,  1264  and 
1265  (except  the  words:  "the 
signature  of  the  commissioner," 
in  the  three  lasr.  mentioned 
articles),  1273,  1274,  1275,  1276, 
1277,  1278  and  1280,  and  the  first 
and  last  paragraphs  of  article 
1281  apply  to  every  Magistrate's 
Court  in  the  same  manner  as  if 
the  words  :  "  Commissioners' 
Court, 


(« 


commissioner 


or 


44  commissioners,"  meant  and 
included  respectively  the  words: 
14  Magistrate's  Court,"  or  4C  dis- 
trict magistrate."— O.  C.  1215d, 
am.  ;  R.  S.  6013. 

1287.  All  writs  issuing  from 
the  court  are  signed  by  the  dis- 
trict magistrate  or  by  the  clerk 
of  the  court ;  and  all  certificates 
or  copies  of  proceedings  of  the 
court  signed  by  the  clerk  are 
prima  facie  evidence  of  their 


contents.— O.  C.  12156;   R.  S. 
6013. 

1288.  Attachments  for  rent, 
attachments  in  revendication, 
seizures  by  garnishment  after 
judgment,  simple  attachments 
or  attachments  oy  garnishments 
before  judgment,  may  be  exe- 
cuted anywhere  within  this 
Province ;  but  in  the  case  of 
seizures  by  garnishment,  either 
before  or  after  judgment,  the 

garnishee  may,  within  three 
avs  after  the  service  of  the 
writ  upon  him,  make  his  de- 
claration on  oath  before  the 
clerk  of  the  nearest  Circuit 
Court,  who  has  power  to  admin- 
ister such  oath,  and  is  entitled  to 
ceive  from  such  garnishee  the 
sum  of  one  dollar  for  taking 
such  declaration.  He  must 
transmit  the  same  forthwith  by 
post,  in  a  registered  letter,  to 
the  clerk  of  the  Magistrate's 
Court  from  which  the  writ  of 
attachment  issued,  together 
with  his  receipt  for  the  said 
sum  of  one  dollar.— O.  C.  1215/, 
am.  ;  R  S.  6013. 
Supra,  arts.  1260,  1261. 

1289.  The  said  sum  of  one 
dollar  is  taxed  by  the  district 
magistrate  or  the  clerk  of  the 
court,  as  forming  part  of  the 
costs  of  the  suit;  and  the  re- 
ceipt of  the  clerk  of  the  Circuit 
Court  for  the  said  sum,  trans- 
mitted to  the  clerk  of  the  Magis- 
trate's Court,  stands  as  a  judgr 
ment  of  the  said  court  in  favour 
of  the  garnishee  against  the 
party  seizing,  and  may  be  en- 
forced by  execution  after  the 
same  delay  and  in  the  same 
manner  as  any  other  judgment 
of  the  court.— O.  C.  1215//  ;  R.  S. 
6013. 

Supra,  art.  1262. 

1290.  No  suits  or  proceed- 
ings in  civil  matters  before  any 
such  district  magistrate,  or  be- 
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fore  a  Magistrate's  Court,  under 
this  Chapter,  can  be  removed  to 
any  other  court,  by  certiorari 
or  otherwise.— O.  C.  1215A  ;  R. 
S.  6013. 

1291.  Judgments  „  rendered 
by  the  Magistrate's  Court  for 
sums  exceeding  forty  dollars 
may,  in  default  of  movable  pro- 
perty, be  executed  upon  the  im- 
movables of  the  debtor. 

The    writ  is  addressed  to  the 
sheriff  of  the  district  in  which  i 
the  immovables  are  situated,  is  ' 
returnable  before  the  Superior  , 
Court  of  such  district,    and  is  i 
there   proceeded    upon    in  the 
same  manner  as  like  writs  issu- 
ing from  the  Circuit  Court.— O. 
C.  1215i  ;  B.  S.  6013. 

Supra,  arts.  614,  1132,  1133, 
1K14,  1147. 

CHAPTER  LXV 

Remedies  Against  the  Pro- 
ceedings and  Judgments 
of  Courts  of  Inferior 
Jurisdiction. 

1292.  In  all  cases  where  no 
appeal  is  given  from  the  inferior 
courts  mentioned  in  articles  59, 
63,  64  and  65,  the  case  may  be 
evoked  before  judgment,  or  the 
judgment  may  be  revised  by 
means  of  a  writ  of  certiorari, 
unless  this  remedy  is  also  taken 
away  by  law.— O.  C.  1220. 

Supra,  art.  1290. 

1293.  The  remedy  lies  never- 
theless, only  in  the  following 
cases: 

1.  When  there  is  want  or  ex- 
cess of  jurisdiction  ; 

2.  When  the  regulations  upon 
which  a  complaint  is  brought, 
or  the  judgment  rendered,  are 
null  or  of  no  effect ; 

3.  When  the  proceedings  con- 
tain gross  irregularities,  and 
there  is  reason  to  believe  that 


justice  has  not  been  or  will  not 
be  done.— O.C.1221. 

1294.  The  writ  of  certiorari 
can  only  be  granted  upon  peti- 
tion, supported  by  an  affidavit 
of  the  facts  and  circumstances 
of  the  case.— O.  C.  1222. 

1295.  A  previous  notice  of 
time  and  place  at  which  the 
petition  will  be  presented  must 
be  served  upon  the  functionary 
seized  of  the  case,  or  who  ren- 
dered the  judgment,  as  well  as 
upon  the  other  parties  in  the 
case.— O.  C.  1223,  am. 

1296.  The  service  of  such 
notice  on  the  functionary  seized 
of  the  case,  or  who  rendered  the 
judgment,  has  the  effect  of  sus- 
pending all  proceedings  in  the 
court  below.— O.C  1224r  am* 

1297.  The  petition  must  be 
presented  to  a  judge  of  the  Su- 
perior Court  or  of  the  Circuit 
Court. 

The  opposite  party  is  entitled 
to  appear  and  make  any  oral  ob- 
jections of  a  nature  to  prevent 
the  granting  of  the  writ.  — O.  C. 
1225,  am. 

Supra,  art.  57. 

1298.  Writs  of  certiorari  dm 
clothed  with  the  formalities  re- 
quired for  writs  of  summons, 
and  command  the  functionary 
to  whom  they  are  addressed  to 
certify  and  transmit,  within  a 
fixed  delay,  all  the  papers  con- 
nected with  the  case,  oy  what- 
ever names  the  parties  may  be 
therein  designated.— O.  C.  1226, 
am. 

1299.  Mention  must  be  made 
on  the  back  of  the  writ  that  it 
has  issued  by  order  of  the  court 
or  judge.—  O.  C.  1227. 

1300.  The  writ  is  served 
upon  and  left  with  the  function- 
ary to  whom  it  is  addressed  ; 
and,  if  it  is  addressed  to  a  court 
composed  of  several  function- 
aries, it  is  left  with  one  of  them. 
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Such  service  suspends  all  pro- 
ceedings before  them  under  pain 
of  being  liable  for  contempt  of 
court. 

The  return  of  such  service  is 
made  upon  a  certified  copy  of 
the  writ.— O.  C.  1228. 

1301.  The  persons  to  whom 
the  writ  is  addressed  are  bound 
to  comply  with  it  by  annexing 
to  it  all  the  papers  demanded, 
and  certifying  their  return  on 
the  back  of  the  writ.— O.  C. 
1229. 

1302.  If  they  fail  to  comply 
with  the  writ  they  are  liable  to 
coercive  imprisonment  in  the 
ordinary  manner. — O.  C.  1230. 

Supra,  art.  834. 

1303.  Notice  of  the  issue  of 
the  writ  and  of  the  day  fixed  for 
its  return  must  be  given  to  the 
opposite  party.—  New. 

1304.  If  the  opposite  party 
has  not  already  appeared  and 
filed  an  appearance  in  the  or- 
dinary form,  he  may  do  so  im- 
mediately after  the  writ  is  regu- 
larly returned ;  and  thereupon 


the  case  may  be  inscribed  on  the 
roll  by  either  party,  to  be  heard 
in  the  ordinary  manner. — O.  C. 
1231. 

1305.  All  interlocutory  or 
final  judgments  upon  writs  of 
certiorari  are  drawn  up  and 
served  in  the  same  manner  as 
in  ordinary  suits.— O.  C.  1232. 

Supra,  art.  547. 

1300.  No  appeal  lies  from  the 
judgment  on  the  application  for 
the  writ  of  certiorari  or  from 
the  judgment  on  the  writ  itself ; 
nor  are  such  judgments  subject 
to  review. -O.  C.  1234. 

Supra,  art.  43,  §1. 

1307.  The  procedure  regulat- 
ed by  this  chapter  applies  also 
to  all  other  cases  in  which  the 
writ  of  certiorari  will  lie,  and 
Against  any  other  inferior  court 
not  referred  to  by  article  1202 ; 
but  it  does  not  apply  with  res- 
pect to  any  court  exercising  vice- 
ad  miraltv  jurisdiction,  over 
which  the  Superior  Court  or 
the  Circuit  Court  has  no  con- 
trol.—O.  C.  1235,  am. 
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CHAPTER  LXVI 
General  Provisions 

1308.  In  all  proceedings 
under  the  provisions  of  the 
Tenth  Part  of  this  Code,  the 
delays  upon  summons  are  the 
same  as  those  prescribed  for  or- 
dinary matters.— O.  C.  1337,  am. 

Supra,  art.  149. 

1300.  All  applications  made 
or  proceedings  brought  before  a 
judge  must  remain  among  the 


records  of  the  court  and  form 
part  thereof.— O.  C.  1338. 

13  lO.  The  prothonotary  of 
the  Superior  Court  may  exercise 
all  the  powers  conferred  upon 
the  court  or  a  judge  thereof; 
but  any  decision  by  such  pro- 
thonotary is  subject  to  be  re- 
vised by  a  judge  upon  applica- 
tion being  made  to  that  effect, 
after  notice  given  to  the  persons 
interested.— O.  C.  1339. 

Supra,  art.  52,  §  2. 

12 
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CHAPTER  LXVI1 

Registers  and  Their  Auth- 
entication 

SECTION  I 

I.  Registers  of  Civil  Status 
1311. 

II.  Registers    of    Registry 
Offices  1317. 

III.  Registers     of     Sheriffs 
and  Coroners  1318. 

Registers  of  Civil  Status 

1311.  All  registers  intended 
to  record  births,  marriages  and 
deaths  or  religious  profession 
must,  before  being  used,  be 
numbered  upon  the  first  and 
every  subsequent  leaf,  with  the 
number  of  the  leaf  written  in 
words,  at  full  length,  and  be 
sealed  with  the  seal  of  the  Su- 

Serior  Court  or  of  the  Circuit 
ourt,  by  affixing  the  same  upon 
the  two  extremities  of  a  ribbon 
or  other  such  fastening,  pass- 
ing through  all  the  leaves  of  the 
register  and  secured  inside  of 
the  cover  thereof ;  and  upon  the 
first  leaf  must  be  written  an  at- 
testation under  the  signature  of 
the  judge  or  the  prothonotary 
of  the  Superior  Court  of  the 
district,  or  of  the  clerk  of  the 
Circuit  Court  of  the  county, 
which  comprises  the  Roman 
Catholic  parish  church,  private 
chapel  or  mission,  the  Protest- 
ant church,  or  religious  congre- 
gation or  society  authorized  to 
keep  such  registers,  and  for 
which  they  are  to  serve,  and  to 
which  they  belong,  specifying 
the  number  of  leaves  contained 
in  the  register,  the  purpose  for 
which  it  is  intended,  and  the 
date  of  such  attestation. 

Such  certificate  cannot,  how- 
ever, be  given  until  theformali- 1 


ties  prescribed  by  special  acts 
with  regard  to  certain  religious 
congregations  nave  been  ful- 
filled.— O.  C.  1236 ;  R.  S.  6014. 

Civil  Code,  arts.  39  et.  s.,  45. 

•1312.  The  duplicate  register 
which  is  to  remain  in  the  hands 
of  the  priest,  minister  or  per- 
son doing  the  parochial  or  cleri- 
cal duty  of  each  Roman  Catho- 
lic parish  church,  Protestant  or 
religious  congregation,  must  be 
bound  in  a  substantial  and 
durable  manner. 

A  copy  of  the  title  "  Of  Acts 
of  Civil  Status"  in  the  Civil 
Code,  and  of  the  first,  second 
and  third  chapters  of  the  title 
"  Of  Marriage"  in  the  same 
Code,  must  be  attached  to  such 
duplicate.— O.  C.  1237. 

Civil  Code,  arts.  39  et  s.,  49, 
115  et  s. 

13 13.  Cures,  churchwardens 
of  fabriques,  and  other  such  ad- 
ministrators, in  places  where 
baptisms,  marriages  and  deaths 
have  taken  place,  and  also  the 
superior  of  communities  in 
which  vows  of  religious  profes- 
sion have  been  made,  are  re- 
spectively bound  to  fulfil  the 
requirements  of  the  laws  with 
regard  to  the  registers  of  acts 
of  civil  status,  and  may  be  com- 
pelled to  do  so  by  such  means 
and  under  such  pains,  penalties 
or  damages  as  the  law  allows. — 
O.  C.  1238. 

1314.  Any  person  who  de- 
sires to  have  any  register  rectifi- 
ed must  present  to  the  judge  a 
petition  for  that  purpose,  stat- 
ing the  error  or  omission  of 
which  he  complains,  and  pray 
ing  that  the  register  may  be 
rectified  accordingly. 

The  petition  must  be  served 
upon  tne  depositary  of  such  re- 
gister.—O.  C.  1239,  am. 

Supra,  art.  1308.£^J 

Civil  Code,  art.  75.et  s. 
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1315.— The  judge  may  also 
order  the  petition  to  be  served 
upon  any  person  whom  he 
deems  interested  in  the  appli- 
cation.—O.  C.  1240,  am. 

Supra,  art.  1308. 

1316.  Any  judgment  order- 
ing a  rectification  must  contain 
an  order  for  the  inscription  of 
such  judgment  upon  tne  two 
registers,  and  no  copy  of  the 
act  rectified  can  thereafter  be 
delivered  without  the  correc- 
tions thus  ordered  to  be  made. 
O.  C.  1241. 

SECTION  II 

Registers  of  Registry  Offices 

1317.  Every  register  of  a  re- 
gistry office,  of  which  the  law 
requires  the  authentication, 
must,  before  an  entry  is  made 
therein,  be  authenticated  by  an 
attestation,  written  on  the  first 
page,  and  signed  by  the  protho- 
notary  of  the  district  in  which 
the  register  is  to  be  used  ;  and 
such  attestation  must  mention 
the  purpose  for  which  such  re- 
gister is  intended,  the  number 
of  leaves  contained  therein,  and 
the  date  of  the  attestation. 

Each  leaf  must  be  numbered 
in  words,  written  at  full  length, 
and  the  prothonotary  must 
write  thereon  the  initial  letters 
of  his  name.— O.  C.  1242,  am. 

Civil  Code,  arts.  2181,  2182. 

SECTION  III 

Registers  of  Sheriffs  and  Coro- 
ners 


1318.  The  sheriff  and  the 
coroner  of  each  district  must 
keep  a  duplicate  register  for 
transcribing  and  registering 
therein  all  deeds  or  acts  of  sale 
made  by  them  of  real  property  j  given 


in  their  official  capacity,  and, 
when  such  register  is  filled,  one 
of  the  duplicates  thereof  must 
be  deposited  by  such  sheriff  or 
coroner  in  the  office  of  the  Su- 

Serior  Court  for  the  district.— 
>.  C.  1243,  am. 
Supra,  arts.  35,  760. 

1319.  Such  registers  must  be 
authenticated  in  the  same  man- 
ner as  those  of  the  registry  offi- 
ces mentioned  in  article  1317. — 
O.  C.  1244. 

CHAPTER  LXVIII 

Inspection  of  Notarial  Doc- 
uments 

1320.  Notaries  are  bound, 
upon  payment  of  their  lawful 
fees  and  dues,  and  without  any 
judge's  order,  to  give  communi- 
cation or  copies  of  or  extracts 
from  any  act  or  document  form- 
ing part  of  their  official  records, 
to  the  parties  or  to  their  heirs 
or  legal  representatives. — O.  C. 
1245. 

1321.  They  are  not  bound 
to  give  such  communication, 
copies  or  extracts  to  other  par- 
ties without  an  order  from  a 
judge,  unless  it  is  of  such  a  na- 
ture that  it  should  be  register- 
ed.— O.  C.  1246. 

1322.  If  the  notary  refuses 
to  give  such  communication, 
copies  or  extracts,  as  required, 
the  person  demanding  the  same 
may,  by  petition  duly  served 
upon  the  notary,  apply  to  a 
judge  for  an  order  for  inspec- 
tion, which  is  granted  upon 
proof  of  his  right  or  interest.— 
O.  C.  1247.* 

Supra,  art.  1308. 

1323.  If  communication  only 
is  demanded,  the  order  fixes 
the  day  and  hour  when  com- 
munication of  the  act  must  be 
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If  a  copy  or  extract  is  de- 
manded, the  order  fixes  the 
time  at  which  it  mast  he  fur- 
nished.—O.  C.  1248. 

1824.  The  service  of  the 
order  of  the  judge  upon  the 
notary  must  give  a  sufficient 
delay  for  a  compliance  with  such 
order.-O.  C.  1249. 

1325.  The  copy  or  extract 
must  be  certified  to  have  been 
delivered  in  compliance  with 
the  order ;  and  the  notary  men- 
tions the  fact  at  the  foot  of  the 
copy  of  the  order  that  was  left 
with  him.— O.C.  1250. 

1326.  If  the  notary  fails  to 
comply  with  the  order  of  the 
judge,  he  is  liable  for  all  con- 
sequent damages,  and  to  coer- 
cive imprisonment. — O.  C.  1251. 

Supra,  art.  834. 

1327.  When  the  original  of 
any  authentic  act  or  of  a  public 
register  has  been  lost,  destroyed 
or  carried  away,  and  any  au- 
thentic copy  or  extract  thereof 
exists,  the  holder  of  such  copy 
or  extract  may  apply  to  the 
judge  for  leave  to  deposit  the 
same  with  such  public  officer  as 
the  judge  will  name,  to  be  there 
used  and  considered  as  an 
original,  the  copies  of  which 
will  be  deemed  authentic— O. 
C.  1252 

'Civil  Code,  art.  1217. 

1328.  A  similar  application 
may  be  made  by  any  party  to  a 
deed,  in  order  to  compel  any 
other  party  thereto,  who  is  in 
possession  of  an  authentic  copy 
or  extract  thereof,  to  deposit 
such  copy  or  extract  for  the 
same  purpose. 

The  party  so  in  possession 
must  comply  with  the  order  of 
the  judge  in  that  behalf,  under 
pain  of  all  damages. 

The  party  requiring  such  de- 
posit must  bear  the  costs  and 
expenses   so    incurred,    and  is 


obliged  to  furnish  the  other 
party  with  a  copy  of  the  deed 
and  to  indemnify  him  for  all 
travelling  and  other  expenses. 
— O.  C.  1253,  am. 
Civil  Code,  art.  1217. 

1329.  The  petition  must  be 
served  upon  all  other  interested 
parties  mentioned  in  the  act.— 
C.C.  1254. 

Supra,  art.  1308. 

1330.  Upon  s  a  t  i  s  f  actory 
proof,  the  jndge  orders  the  docu- 
ment produced  to  be  deposited 
in  the  prothonotary's  or  notary's 
office,  or  other  public  office  in 
which  the  original  was,  or  if  it 
is  a  notarial  act,  forming  part  of 
the  records  of  a  notary  who  is 
dead  or  has  ceased  to  practice, 
then  in  the  place  in  which  the 
records  of  such  notary  are  de- 
posited ;  and  every  copy  of  the 
document  thus  deposited  avails 
for  proof  in  the  same  manner  as 
if  such  document  was  the  ori- 
ginal—O.  C.  1255,  am. 

CHAPTER  LXIX 

Family  Councils. 

1331.  Whenever  application 
is  made  to  provide  minors,  in- 
terdicted persons,  absentees  or 
substitutes,  with  tutors,  or 
tutors  ad  hoc,  or  subrogate- 
tutors,  or  curators,  or  to  author- 
ize such  tutors  or  curators  to  do 
some  particular  act,  or  for  leave 
to  alienate  immovables  belong- 
ing to  persons  who  have  not  the 
free  exercise  of  their  rights,  or' 
for  the  emancipation  of  minors, 
or  to  appoint  judicial  advisers, 
the  judge  of  the  court  cannot 
act  without  previously  having 
taken  the  advice  of  a  family 
council. — O.  C.   1256,  am. 

Civil  Code,  arts.  88,  122,  249, 
267,  260,  297,   301,  302,  306,  307, 
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315,  31V,  321,  329,  336e,  350,  945 ; 
Infra,  arts.  1337, 1340,  1346. 

1332.  Family  councils  are 
convened  and  composed  in  the 
manner  provided  in  the  ninth 
title  of  the  first  book  of  the  Civil 
Code.-O.  C.  1257. 

Civil  Code,  art.  249  et  s. 

1333.  Any  person  demand- 
ing the  convocation  of  a  family 
council  must  show  that  he  has 
used  due  diligence  to  summon 
the  nearest  relatives  residing  in 
the  district,  and  the  delay  for 
such  notice  is  one  intermediate 
day,  when  they  reside  at  a  dis- 
tance less  than  fifteen  miles 
from  the  place  where  the  family 
council  is  to  meet,  with  the 
usual  additional  delay  when  the 
distance  exceeds  fifteen  miles. — 
O.  C.  1258,  am. 

1334.  Before  giving  their  ad- 
vice upon  the  matters  submitted 
to  them,  the  relatives  and 
friends  must  be  sworn  before 
the  person  by  whom  they  are 
convened.— O.  C.  1259. 

1335.  The  minutes  of  the,  ad- 
vice given  by  the  relatives  and 
friends  must  be  signed  by  them, 
or  must  mention  the  reasons 
which  prevent  them  from  sign- 
ing.-O.  C.  1260. 

1336.  The  Superior  Court 
and  the  Circuit  Court,  and  any 
judge  of  the  Superior  Court  or 
of  the  Circuit  Court,  at  any 
place  where  sittings  of  either  of 
the  said  courts  are  held,  and  in 
or  out  of  term,  have  like  juris- 
diction in,  and  may  decide,  all 
matters  in  which  the  advice  of 
a  family  council  is  required,  and 
the  'proceedings  in  such  cases 
must  remain  among  the  records 
of  the  court  in  which  the  appli- 
cation was  made.— O.  C.  1261, 
am. 


CHAPTER  LXX    - 

Tutors,  Curators,  and  Judi- 
cial Advisers. 

1337.  The  proceedings  to  be 
taken  for  the  appointment  of 
tutors  and  subrogate-tutors  to 
minors,  and  of  curators  to  inter- 
dicted persons,  emancipated 
minors  and  absentees,  and  of 
judicial  advisers,  are  explained 
in  the  different  titles  of  the  Civil 
Code  which  treat  of  such  mat- 
ters respectively— O.C.  1262.  am. 

Supra,  art.  594,  §  6,  1&31  et  s. ; 
infra,  art.  1340. 

Civil  Code,  arts.  88,  249  et  8. 
267,  331,  336o,  339,  341,  348. 

1338.  The  proceedings  to  be 
taken  for  the  appointment  of 
curators  to  successions  which 
are  vacant  or  are  accepted  under 
benefit  of  inventory,  or  to  pro- 
perty judicially  abandoned  by 
debtors,  are  regulated  under 
the  respective  titles  in  this  Code 
concerning  such  matters,— O.  C. 
1263,  am. 

Supra,  arts.  581,  594,  §  6,  866 
et  s. ;  infra,  arts.  1410,  1426  et  s. 

Civil  Code,  arts.  347,  347a,  348, 
685. 

1339.  The  proceedings  for 
the  appointment  of  curators  to 
the  property  of  corporations 
that  have  been  dissolved  or  de- 
clared illegal  are  regulated  un- 
der the  title  **  Of  Corpora- 
tions" in  the  Civil  Code,  and  in 
article  986  of  this  Code.— O.  C. 
1264. 

Supra,  art.  594,  §  6. 
Civil  Code,    arts.  347,   347a, 
348,  372. 

1340.  The  proceedings  for 
the  appointment  of  curators  to 
substitutions  are  the  same  as 
those  for  the  appointment  of 
tutors  to  minors,— O.  C.  1265. 

Civil  Code,  arts.  249  et  s.,  347, 
347a,  348,  945. 
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CHAPTER  LXXI 

Sale  of  Property  Belonging 
to  Minors  and  Other  Dis- 
qualified Persons 

I.  Of   property   exceeding 

^400  IN  VALUE  1341. 

II.  Of  property  not  exceed- 
ing ^400  IN  VALUE  1357. 

III.       General      Provisions 
1361. 

SECTION   I 

Of  Property   Exceeding  Four 

Hundred  Dollars  in 

Value 

1341.  No  voluntary  aliena- 
tion of  immovable  property,  or 
of  shares  or  stock  in  financial, 
commercial  or  industrial  com- 
panies, belonging  to  minors  or 
interdicted  persons  or  to  sub- 
stitutions, can  be  made  without 
the  order  and  permission  of  the 
judge.— O.  C.  1267,  am. 

Infra,  arts.  1409, 1429. 
Civil  Code,  arts.  297 et  s.,  951, 
1010,  1046,  709. 

1342.  Before  the  advice  of 
the  family  council  is  taken,  the 
immovable  must  be  inspected 
by  two  experts,  appointed,  one 
by  a  tutor  and  the  other  by  the 
subrogate-tutor,  if  the  immov- 
able belongs  to  a  minor ;  if  it  be 
longs  to  an  interdicted  person, 
one  by  the  curator  and  the  other 
by  one  of  the  relatives  nearest 
or  kin  to,  or,  in  default  of  rela- 
tives, byafriendof  such  person ; 
and  if  it  belongs  to  a  substitu- 
tion, one  by  the  curator  to  the 
substitution,  or  by  a  substitute 
of  full  age  and  capacity,  and  the 
other  by  the  institute. 

Such  experts  must  not  be  re- 


lated either  to  the  parties  or  to 
the  persons  acting  for  them.— 
O.  C.  1268,  am.;  C.  S.  L.  C.,c.48, 

8.  1. 

1343.  The  nomination  of  ex- 
perts may  be  made  under  the 
sanction  of  the  judge  or  of  the 
notary  before  whom  the  applica- 
tion is  made  to  have  a  family 
council  convened. — O.  C.  1269. 

Supra,  art.  392  et  s. 
See   Form.  Sched.    DD.  Ap- 
pendix. 

1344.  The  experts,  after  be- 
ing sworn  before  the  judge, 
prothonotary,  clerk,  or  notary, 
must  ascertain  the  condition 
and  value  of  each  immovable, 
and  verify  the  other  circum- 
stances on  account  of  which  the 
sale  is  demanded,  and  make  a 
written  report  thereof.— O.  C. 
1270,  am. 

See  t  Form.  Sched.  EE.  Ap- 
pendix. 

1345.  If  the  experts  cannot 
agree,  each  must  report  his  re- 
spective opinion,  giving  the  rea- 
sons upon  which  such  opinion  is 
based.— O.  C.  1271. 

1346.  The  report  is  submit- 
ted to  the  family  council,  to- 
gether with  the  application  to 
be  authorized.— O.  C.  1272. 

See  Form.  Sched.  GG.  and 
HH.  Appendix. 

1347.  If  the  matter  relates 
to  the  investment  of  moneys  or 
to  shares  or  stock  in  financial, 
commercial  or  industrial  com- 
panies, the  value  thereof  must 
be  ascertained. — O.C.  1273,  artu 

1348.  If  the  application  is 
based  upon  the  ground  of  neces- 
sity, the  authorization  can  be 
granted  only  upon  the  produc- 
tion of  an  account  prepared  in 
the  manner  prescribed  by  article 
298  of  the  Civil  Code.— New.  C. 
C.  298,  in  part. 
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1349.  The  order  authorizing 
the  sale  must  fix  an  upset  price 
for  each  immovable,  share  or 
stock,  saving  the  provision  of 
article  1358,  and,  independently 
of  the  other  conditions  imposed 
upon  the  sale,  such  upset  price 
cannot  be  less  than  the  value 
ascertained. — O.  C.  1274,  am. 

1350.  If  authorization  to  sell 
is  refused,  the  reason  for  such 
refusal  must  be  given  in  writ- 
ing and  form  part  of  the  record. 
— O.  C.  1275,  aw. 

1351.  The  sale  must  be  made 
judicially  in  the  presence  of  the 
subrogate-tutor  or  of  the  cura- 
tor, as  the  case  may  be,  to  the 
highest  bidder,  by  public  auc- 
tion before  the  court,  judge, 
prothonotary  or  any  other  per- 
son specially  appointed  for  that 
purpose.— New.  C.  C.  299,  in 
part. 

1352.  A  notice  containing  a 
description  of  the  immovables, 
and  mentioning  the  place,  day 
and  hour  of  the  sale,  must  be 
published  in  the  following  man- 
ner : 

1.  When  the  immovables  are 
situated  in  the  city  of  Quebec, 
Montreal,  Three  Rivers,  Sher- 
brooke,  St.  Hyacinthe  or  Sorel, 
or  in  the  town  of  St.  Johns,  by 
inserting  such  notice,  at  the 
latest,  fifteen  days  before  the 
sale,  in  a  newspaper  published 
in  French  and  one  published  in 
English,  in  the  locality ;  and  if 
there  is  only  one  newspaper  in 
the  locality,  or  all  are  published 
in  the  same  language,  by  insert- 
ing it  in  both  languages  in  the 
same  newspaper;  or 

2.  When  the  immovables  are 
situated  in  a  parish  other  than 
those  contained  in  the  above- 
mentioned  localities,  by  reading 
aloud  and  posting  the  notice  on 
the  third  Sunday  before  the  day 


fixed  for  the  sale  at  the  door  of 
the  church  of  the  parish,  im- 
mediately after  the  morning 
service,  or,  if  there  is  no  church, 
at  the  most  public  place  in  the 
locality.  If  there  is  no  service, 
it  is  sufficient  to  merely  post 
the  notice.-  O.  C.  1276,  am. 

1353.  The  notice  of  sale  in 
the  case  of  shares  or  stock  in 
financial,  commercial  or  indus- 
trial companies  is  given  in  the 
manner  prescribed  by  the  order 
granting  the  authorization.— 
New.  C.  C.  299,  in  part. 

1354.  If  no  higher  price  is 
offered  than  the  upset  price,  the 
person  applying  for  the  sale 
may  proceed  to  effect  a  private 
sale,  but  he  can  only  do  so  with- 
in the  four  months  which  fol- 
low the  authorization,  and  for  a 
sum  not  less  than  the  upset 
price.— O.  C.  1277. 

1355.  In  the  case  of  a  volun- 
tary licitation  of  an  immovable, 
held  undividedly  between  a  tu- 
tor and  his  pupil,  and  which 
cannot  be  advantageously  di- 
vided, proceedings  are  had  in 
the  manner  above-mentioned, 
and  no  purchase  of  it  by  the  tu- 
tor is  valid  unless  the  minor  is 
represented  at  the  sale  by  a  tu- 
tor ad  hoc.—O.  C.  1278. 

Supra,  art.  1046. 

Civil  Code,  arts.  269,  709. 

1356.  In  the  case  of  sale 
of  securities,  such  as  capi- 
tal sums,  shares  or  interest  in 
financial,  commercial  or  indus- 
trial companies,  or  public  se- 
curities belonging  to  minors, 
interdicted  persons  or  absen- 
tees, or  to  substitutions,  the 
judge  authorizing  such  sale, 
upon  the  advice  of  a  family 
council,  may,  if  he  thinks  fit, 
order  that  the  sale  be  made  at 
the  current  rate  upon  the  stock 
exchange  by  a  broker  or  other 
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person  appointed  for  that  pur- 
pose, without  advertisement  or 
other  formalities,  and  may  au- 
thorize the  gradual  disposal 
during  such  delay  as  shall  be 
determined  of  such  securities 
at  the  current  rate  upon  the 
stock  exchange. 

The  broker  or  person  appoint- 
ed must  make  a  report  of  all 
sales  by  him  made,  and  for- 
ward it  to  be  deposited  in  the 
office  of  the  court  where  the 
authorization  for  the  sale  has 
been  deposited,  with  an  attesta- 
tion under  oath,  showing  the 
current  market  value  of  securi- 
ties sold  on  the  day  of  each  sale. 
— O.  C.  1278a,  am.;  R.  S.  6016. 

Civil  Code,  art.  351a. 


SECTION  II 

Of  Property  not  exceeding  Four 
Hundred  Dollars  in  Value 

1357.  Whenever  the  real  val- 
ue of  the  whole  of  the  immov- 
ables or  immovable  rights,  capi- 
tal sums,  shares  or  interest  in 
any  financial,  commercial  or  in- 
dustrial company,  belonging  to 
a  minor  or  disqualified  person 
or  to  a  substitution,  does  not  ex- 
ceed the  sum  of  four  hundred 
dollars,  the  judge  may,  upon 
petition   presented  to    him    to 
that  effect  by  the  tutor  and  sub- 
rogate-tutor  of  such  minor,  or 
by  the  curator  of  such  disquali- 
fied person,  or  by  the  institute 
or  the  curator  or  the  substitu- 
tion, or  a  .substitute  of  full  age 
and  capacity,  as  the  case  may 
be,  after  making  summary  in- 
quiry as  to  the  value  of  the  said 
property,  order  the  sale  thereof 
by  public  auction  at  the  prices 
and  upon  the  conditions  which 
he  may  deem  just  and  reason- 


able to  fix,  in  the  in  teres t  of  such 
minor  or  disqualified  person .— 
O.  C.  1278&  ;  R.  S.  6016. 
Civil  Code,  art.  3516. 

1358.  The  judge  has  power 
to  issue  under  his  hand  an  or- 
der to  compel  the  appearance 
before  him,  without  costs,  of 
any  person  whom  he  deems 
qualified  to  afford  him  the  in- 
formation necessary  to  deter- 
mine the  value. 

Any  such  person  refusing  to 
comply  with  such  order  be- 
comes guilty  of  contempt  of 
court.— O.  C.  1278*?;  R.  S.  6016. 

Supra,  art.  834. 

1359.  The  notice  of  the  sale 
is  governed  by  the  rules  con- 
tained in  articles  1352  and  1353. 
— O.  C.  1278o\  am.;  R.  S.  6016. 

1360.  The  judge  may,  when 
he  deems  it  advisable,  exempt 
the  petitioners  from  the  neces- 
sity of  publishing  the  notice 
mentioned  in  the  preceding  ar- 
ticle, and  authorize  them  to 
sell  such  property,  by  mutual 
consent,  to  any  person  paying 
the  price  fixed  by  such  judge.— 
O.  C.  1278e;R.  S.  6016. 


SECTION  III 

General  Provision 

1361.  Any  person  charged 
with  the  sale  of  property  belong- 
ing to  a  minor  or  other  disquali- 
fied person,  or  to  a  substitution, 
must  prepare  a  report  of  his 
proceedings,  and  return  the 
same  into  the  office  of  the  Su- 
perior Court,  together  with  his 
proceedings. 

Such  report  and  proceedings 
remain  deposited  in  the  office  of 
the  Superior  Court.—  New. 
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CHAPTER  LXXII 

Proceedings  Relating   to 
Successions 

I.  Affixing  Seals  1302. 
Removal  of  Seals  1375. 

II.  Making  of  the  Inventor- 
ies 1387. 
Sale  1899. 

section  i 

Seals 

§  1.—  AFFIXING   SEALS 

1362.  Seals  can  be  affixed  on 
the  property  of  a  succession  so 
long  only  as  an  inventory  there- 
of has  not  been  made. — O.  C. 
1279. 

1303.  Whenever  seals  are 
required  to  be  affixed,  a  com- 
missioner is  named  for  that 
purpose  by  the  judge  upon  the 
application  of  any  party  inter- 
ested.—O.  C.  1280,  am. 

Supra,  arts.  504,  §  3,  676,  §  7, 
798,  §6. 

Civil  Code,  art.  681. 

1364.  The  affixing  of  seals 
may  be  demanded  :— 

1.  By  all  those  who  lay  claim 
to  the  succession  of  the  deceas- 
ed or  to  a  community  dissolved 
by  the  death  of  one  of  the  con- 
sorts ; 

2.  By  the  creditors ; 

3.  By  the  testamentary  execu- 
tor. 

4.  By  the  Crown,  when  there 
are  no  heirs,  or  when  the  prop- 
erty is  confiscated.— O.  C.  1281. 

1365.  The  commissioner 
must  draw  up  minutes  of  the 
proceedings  in  affixing  seals,  in 
which  he  must  state  : — 

1.  The  date ; 

2.  A  designation  of  the  person 
requiring  the  seals  and  the  na- 
ture of  his  right ; 


3.  "The  judicial  order  authoriz- 
ing the  affixing  of  seals : 

4.  The  attendance  and  de- 
claration of  the  parties ; 

5.  A  description  of  the  places, 
bureaus,  chests  or  closets,  over 
the  openings  of  which  seals  are 
affixed  ; 

6.  A  summary  description  of 
all  articles  found  in  view  and 
placed  under  seals ; 

7.  The  taking,  at  the  close  of 
the  affixing  of  seals,  of  the  oath 
of  the  parties  residing  on  the 
premises,  that  nothing  has  been, 
either  directly  or  indirectly, 
taken  away  by  them  or  with 
their  knowledge ; 

8.  The  names  and  designa- 
tions of  the  persons  in  whose 
custody  the  things  under  seals 
have  been  placed,  and  with 
whom  a  copy  of  the  minutes 
must  be  left ; 

9.  The  signing  of  the  parties 
present,  or  their  being  called 
upon  to  sign,  and  the  reasons 
wnich  prevented  them  from  do- 
ing so.— O.  C.  1282. 

1366.  The  seals  are  affixed 
upon  each  extremity  of  a  band 
passing  over  the  keyhole  of  the 
lock,  if  there  is  one,  or,  if  not, 
passing  over  the  joint  of  the 
opening  of  the  apartment  or  re- 
ceptacle containing  the  effects, 
in  such  a  manner  that  it  cannot 
be  Opened  without  breaking  the 
band  or  removing  the  seals. — C. 
C.  P.  1283. 

1367 .  If,  when  seals  are  be- 
ing affixed,  a  will  made  in 
authentic  form  by  the  deceased 
is  found  open,  the  commissioner 
enters  a  description  of  it  in  his 
minutes,  and  delivers  it  to  the 
guardian  ;  but  if  the  will  is  not  % 
iu  authentic  form,  or  if  it  is 
closed  or  sealed,  the  commission- 
er, after  sealing  it  himself,  must 
deposit  it  in  the  office  of  the 
court,  together  with  his  min- 
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utes,  la  order  that  probate  may  i  them  in  tlie  offi 
be  effected  at  the  instance  of  '  to  form  part  ■ 
the  persons  interested.— O.  C.  thereot— O.  C.  I 
1283,  am.  |      1874.  No  sec 

Infra       '         ■ 


Civil  Code,  art.  850  et  a. 

1308.  When  the  commis- 
sioner finds  the  doors  fastened, 
or  is  refused  admittance,  he 
most  report  the  fact  to  the 
judge,  whomay  order  the  open- 
ing to  be  effeeted  by  all  neces- 
sary means  in  the  presence  of 
two  witnesses,  Hnd  with  such 
force  as  may  be  required. 

The  commissioner  may,  in  the 
meantime,  place  guards  around 
the  premises  in  order  to  prevent 
fraudulent  removals.  —  O.  C. 
1284,  am. 

Supra   arts.  <i(>8,  620. 


1369.  If,  after  he  has  enter- 
ed the  house,  the  commissioner 
meets    with    a   declaration  of 


.  i,  inorderthatthe 
matter  may  be  referred  to  tha 
judge ;  but  he  must  place 
Ruards  in  the  meantime  to  pre- 
vent   fraudulent  removals.— O. 


1870.  The  judge  decides 
forthwith  upon  the  opposition, 
Dither  by  countermanding  or  re- 
stricting the  affixing  of  seals,  or 
by  ordering  the  proceedings  to 
contiuue.-O.  C.1287. 

1871.  Whenever  a  reference 
to  the  judge  has  taken  place, 
whatever  is  done  or  ordered 
thereon  is  certified  at  the  foot  of 
the  (VHnmissioiHir'M  minutes.— 
O.  C.  1288. 

1372.  If  there  are  no  movable 
effects,  the  commissioner  n 
state  so  in  his  minutes.— ( 
1289. 

1373.  As  soon  as  the  o 
missloner  has  completed 
minutes,  he  is  bound  to  dent, 


null. 

In  ailisinf;  sea 
time,  the  bands  aj 
those  of  the  first; 
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the  removal  of  hci 
tested,  and  all  opp 
after  the  affixing 
been  completed,  a 


1370-  If  the  af 
is  declared  null, 
given  at  the  san 
man  ding  the  comi 
affixed  them,  or  st 
son,  to  remove  I 
any  inventory,  at 

default  of  this  ore 
plied  with,  any  ba 
copy  of  the  orde 
them  and  make  a 
having  done  so  — ( 
Supra,  art.  5W, 
1377,  If.howei 
been  affixed  a  sec 
complete  reoM|j 
place  until' 


iblc  Jgceased, 
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1379.  The  removal  of  seals 
from  the  whole  or  from  a  part, ' 
of.  the  property  may  be  demand-  '■ 
ed  by  such  persona  as  may  de- 
mand to  have  thom  affixed,  and 
also  by  any  person  claiming  to 
be  owner  of  the  effects  placed  ■ 
under  seals,  according  to  their 
respective  rights ;  and  the  right ' 
to  prosecute  such  demand  oe- 
longs  to  him  who  first  makes 
it.-0.  C.  1296. 

Supra,  art.  1384. 
Civil  Code,  art.  292. 

1380.  The  removal  of  seals 
must  be  applied  for  by  petition  , 
to  the  judge,  in  order  that  the 
*— "intorj  may 


if  they  think  fit  to  do  so.  Such 
appearance  or  appointment  of  a 
mandatary  terminates  the  man- 
date of  the  judicial  procurator. 
-O.  C.  1298;  R.  S.  B017. 

Supra,  art  1308  ;  infra,  arts. 
1389,  1390. 

1383.  If  any  of  the  persons 
mentioned  in  the  preceding 
article  have  not  the  full  exercise 
of  their  rights,  they  must  be 
provided,  according  to  law, 
with  tutors  or  curators,  as  the 
case  may  be.— O.  C.  1299. 

Supra,  art.  1337. 


proceeded 


1881.  The  judge,  when  au- 
thorizing the  removal  of  seals, 
orders  that  an  inventory  of  the 
effects  shall  forthwith  be  made, 
after  summoning^  by  a  bailiff's 
notice,  or  a  notice  in  notarial 
form,  the  heirs  of  the  deceased, 
the  surviving  consort,  the  testa- 
mentary executor,  and  all  known 
legatees. 

Nevertheless,  if  the  persons 
entitled  to  be  present  at  the  re- 


_     J3.  Thi 

In  succession, 

the  inventory 

If     the    em 

t  all  in 


s  the  n 


time,  the  s , 

the  remainder.— O.  C.  1300. 

1384.  One  or  more  returns 
of  removal  of  seals  must  be 
made,  as  the  inventory  pro- 
gresses.-O.  C.  1301. 

1885.  The  return  of  removal 
of  seals  must  contain : — 

1.  The  date ; 

2.  The  n 


his  elected  domicile 
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the  succession  or  the  com- 
munity, and  which  are  claimed 
by  third  persons,  they  are  de- 
livered to  the  proper  persons, 
after  describing  them  in  the  re- 
turn, if  such  description  is  de- 
manded.— O.  C.  1303. 

SECTION  II 


s  i. 


Inventories. 

-MAKING  OF    THE 
VENTORY. 


IN- 


1387.  The  formalities  and 
proceedings  prescribed  by  the 
present  section  apply  to  all  cases 
in  which  an  inventory  is  re- 
quired—O.  C.  1314. 

Supra,  art.  604,  §  3;  infra, 
arts.  1405,  1427  s.  2. 

Civil  Code,  arts.  90,  97,  292, 
463, 638,  662, 664,  681,  686,  688,  826 
et  s.  919,  946,  1342  et  s.  1389. 

1388.  An  inventory  of  the 
property  belonging  to  a  deceased 
person  or  to  a  community  dis- 
solved by  his  death,  may  be  de- 
manded by  any  person  who  has 
an  interest  in  it ;  but  the  follow- 
ing persons  only  can  take  part 
in  it  :— 

1.  Those  who  represent  the 
deceased ; 

2.  The  consort  of  the  deceased, 
or  such  consort's  representa- 
tives, if  a  community  existed  ; 

3.  The  testamentary  executor. 
In  the  case  of  a  community  of 

property  dissolved  by  a  judg- 
ment, the  inventory  may  be  de- 
manded by  either  of  the  con- 
sorts.— O.  C.  1304. 
Civil  Code,  arts.  267,  292. 

1389.  All  persons  entitled  to 
take  part  in  it  must  be  present 
at  the  inventory,  or  be  repre- 
sented thereat  in  accordance 
with  articfe  1381,  or  have  been 
notified    to   be   present  in  the 


same  manner  as  for  the  removal 
of  seals.— O.  C.  1305 ;  R.  S.  6018. 

Supra,  art.  1308. 

1300.  The  person  who  is 
bound  to  have  the  inventory 
made  chooses  the  executing 
notary  ;  the  other  parties  may 
appoint  a  second  notary. 

In  cases  where  seals  have  been 
affixed,  the  order  for  their  re- 
moval designates  the  notary 
who  is  to  make  the  inventory, 
subject  to  the  above  restriction. 
-O.  C.  1306. 

1391.  The  inventory  must  be 
in  authentic  form. — O.  C.  1307. 

1392.  The  inventory  is  com- 
posed of  two  parts. 

The  first,  or  the  preamble, 
contains  the  names,  occupation 
and  residence  of  the  persons 
making  the  inventory,  of  those 
who  applied  for  it,  of  the  per- 
sons present  or  who  failed  to 
appear,  of  all  interested  persons 
absent,  if  they  are  known,  of 
the  appraisers,  and  the  respec- 
tive allegations,  pretensions 
and  protestations  of  the.  par- 
ties. 

The  second  part  is  the  inven- 
tory proper  and  contains  : — 

1.  A  designation  of  the  place 
where  the  inventory  is  made  ; 

2.  A  description  of  the  mov- 
able property  and  effects,  and.  a 
valuation  thereof  made  accord- 
ing to  their  real  value  by  two 
sworn  appraisers ; 

3.  A  designation  of  the  a- 
mounts  in  specie  or  in  valuable 
securities  ; 

4.  A  designation  of  all  papers, 
which  must  also  be  numbered 
from  first  to  last,  and  be  par- 
aphed by  the  executing  notary  ; 

5.  All  declarations  of  claims 
or  of  indebtedness  made  by  ttie 
parties  ; 

6.  Mention  of  the  oath  having 
been  taken,  at  the  end  of  the 
inventory,  by  those  who,  before 
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the  inventory,  were  in  posses- 
sion of  the  things,  or  who  in- 
habited the  house  in  which  such 
things  are,  to  the  effect  that 
no  portion  of  them  has  been 
fraudulently  removed  or  car- 
ried away  with  their  knowl- 
edge ; 

7.  The  deposit  of  the  papers 
and  effects  in  the  hands  and 
custody  of  the  person  agreed 
upon  by  the  parties  or  named 
by  the  judge ; 

8.  A  designation  of  the  im- 
movables.—O.  C.  1308,  am. 

Civil  Code,  arts.  292,  659,  670, 
1348, 1364,  2168. 

1393.  If,  while  the  inventory 
is  being  made,  difficulties  arise 
between  the  parties  as  to  their 
respective  rights  and  preten- 
sions, the  notary  is  bound  to 
record  such  pretensions  in  the 
inventory,  together  with  all 
protestations  against  the  same, 
leaving  the  parties  to  their  judi- 
cial recourse.— O.  C.  1309. 

1394.  Any  of  the  parties  may 
petition  the  judge  to  oblige  the 
notary  to  enter  their  preten- 
sions or  protestations  in  the  in- 
ventory, and  the  judge  is  bound 
to  decide  upon  such  petition  in 
a  summary  manner  after  the 
other  parties  have  had  notice  of 
it. 

As  soon  as  the  order  made 
upon  such  petition  has  been 
served  upon  the  notary,  he  is 
bound  to  transcribe  it  in  the 
inventory  and  to  conform  to  it . 
O.  C.  1310. 

1395.  Whenever  difficulties 
have  arisen  as  to  the  right  to  be 
present  at  the  inventory,  the 
judge  may  order  the  exclusion 
of  any  of  the  parties  when  it  is 
manifest  that  they  have  no 
right ;  or  else  he  may  order  that 
proceedings  shall  be  taken  pro- 
visionally in  their  name,  sub- 


ject to  the  respective  protesta- 
tions of  the  parties  ana  to  their 
right  to  obtain  a  decision  upon 
their  pretensions  after  the  in- 
ventory is  completed.— O.  C. 
1311,  am. 

Supra,  art.  1388. 

1396.  With  the  consent  of 
all  the  parties  the  sale  may  be 
proceeded  with  at  once  as  the 
inventory  is  being  made  ;  and  in 
such  case  no  valuation  of  the 
effects  by  appraisers  is  neces- 
sary.—O.  C.  1312. 

1397.  The  surviving  consort 
or  other  person,  who  is  bound  to 
have  the  inventory  made,  is  en- 
titled to  the  custody  of  the  in- 
vent oried  effects  in  preference 
to  any  one  else ;  unless,  upon 
being  referred  to,  the  judge,  for 
some  important  reason,  orders 
otherwise. — O.  C.  1313. 

1398.  The  inventory  may, 
whenever  required,  be  judicial- 
ly closed,  at  tne  chef -lieu  of  the 
district,  by  the  judge  of  the 
Superior  Court,  the  prothono- 
tary  or  deputy  prothonotary,  or 
at  any  place  in  the  district,  out- 
side the  chef-lieu,  where  the 
Circuit  Court  is  appointed  to  be 
held,  by  the  judge  or  the  clerk 
or  the  deputy-clerk  of  such  Cir- 
cuit Court,  upon  the  submission 
of  the  original  inventory  or  an 
authentic  copjr  thereof,  with  a 
sworn  declaration  that  such  in- 
ventory is  faithful  and  correct. 
Every  prothonotary,  and  every 
clerk  or  the  Circuit  Court  held 
at  a  place  not  being  the  chef- 
lieu  of  a  district,  shall  keep  an 
indexed  register,  in  whicn  he 
shall  enter  and  make,  and  cer- 
tify as  true,  a  copy  of  every 
such  sworn  declaration  and 
closure  of  inventory  made  in 
his  district  or  circuit.— New.  61 
Vic.  c.  47,  s.  9. 
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§  2.— SALE. 

1399.  When  the  sale  of  the 
movable  property  is  demanded 
by  any  of  the  heirs  pursuant  to 
article  607  of  the  Civil  Code, 
or  of  any  other  copartitioner,  it 
takes  place  upon  a  day  fixed, 
of  which  public  notice  must 
have  been  given.— O.  C.  1315. 

Supra,  art.  1046. 

Civil  Code,  arts.  1562,  1563. 

1400.  The  sale  takes  place 
wherever  the  effects  are  situat- 
ed, and  for  cash,  unless  it  is 
otherwise  agreed  or  ordered.— 
O.  C.  1316. 

1401.  The  sale  is  effected  by 
a  bailiff  or  by  any  person  agreed 
upon  by  the  parties,  and  the 
moneys  are  received  bv  the  per- 
son thus  employed.— O.  C.  1317, 
am. 

Civil  Code,  art.  1565. 

L402.  The  sale  may  take 
place  either  in  the  presence  of 
the  persons  interested  or  in 
their  absence  after  they  have 
received  due  notice  of  it.— O.  C. 
1318. 

Supra,  art.  1308. 

1403.  Minutes  of  the  sale  are 
drawn  up,  stating  what  inter- 
ested persons  were  present,  and 
what  notice  was  given  to  those 
who  were  absent,  and  specify- 
ing each  object  put  up  for  sale, 
the  price  for  which  it  was  sold, 
and  the  name  of  the  purchaser. 
— O.  C.  1319. 

1404.  If  any  of  the  coheirs 
or  copartitioners  are  minors, 
the  notice  of  sale  must  also  be 
published  and  posted  in  the 
same  manner  as  in  cases  of  sale 
of  movable  property  under  exe- 
cution.—O.  C.  1320. 

Supra,  arts.  638,  639, 


SECTION  III 

Benefit  of  Inventory 

1405.  Benefit  of  inventory 
can  only  be  granted  upon  peti- 
tion to  the  judge,  stating  that 
an  inventory  of  the  property  of 
the  succession  will  be  or  has  been 
made,  that  the  petitioner  has 
not  acted  as  heir,  and  that  he 
believes  it  in  his  interest  not  to 
confound  his  rights  with  the 
obligations  of  the  succession. — 
O.  C.  1321. 

Civil  Code,  arts.  301,  642,  660 
et  s.,  878. 

1406.  The  beneficiary  heir  is 
bound  to  give  notice  of  his  qual- 
ity as  such,  by  an  advertise- 
ment in  the  form  contained  in 
Schedule  J  J  in  the  Appendix  to 
this  Code,  published  at  least 
twice  in  two  newspapers  des- 
ignated by  the  judge.— O.  C. 
1322,  am. 

Civil  Code,  art.  676. 
See  Form.  Sched.  J  J.  Appen- 
dix. 

1407.  Benefit  of  inventory  is 
granted  only  on  condition  of 
rendering  an  account  and  pay- 
ing to  such  person  as  may  be  en- 
titled thereto  whatever  moneys 
may  be  received  ;  and  the  bene- 
ficiary heir  must,  if  thereunto 
required,  as  provided  by  article 
663  of  the  Civil  Code,  give  se- 
curity to  the  amount  and  in.  the 
manner  fixed  by  the  judge. — O. 
C.  1323 ;  R.  S.  6019. 

Supra,  art.  559  et  s. 

1408.  An  heir  under  benefit 
of  inventory  cannot  sell  the 
movable  property  of  the  succes- 
sion without  observing  the  same 
formalities  as  in  the  case  of  suc- 
cessions in  which  minors  are 
concerned.— O.  C.  1324,  am. 

Supra,  art.  1404. 

Civil  Code,  art.  674. 

14Q9.  He  may  sell  the    im- 
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movables  or  the  shares  and 
stock  in  financial,  commercial 
or  industrial  companies,  by  ob- 
serving the  formalities  provided 
by  law  for  the  sale  of  property- 
belonging  to  minors  or  other 
disqualified  persons,  on  advice 
of  tne  parties  interested,  pres- 
ent at  a  meeting  convened 
for  that  purpose,  in  the  manner 
prescribed  by  the  judge. 

Such  sale  cannot  take  place  in 
the  case  of  immovables  except 
with  the  consent  of  all  hypothe- 
cary creditors.— O.  C.  1325,  am.; 
R.  S.  6020. 

Supra,  art.  1341  et  s. 

Civil  Code,  art.  675. 

1410.  In  cases  where  the 
beneficiary  heir  has  any  claims 
to  exercise  against  the  ♦succes- 
sion, he  must  cause  a  curator  to 
be  appointed,  the  same  formali- 
ties oeing  observed  as  are  pre- 
scribed for  the  appointment  of 
curators  to  vacant  successions. 
-O.  C.  1326, 

Supra,  art.  1338;  infra,  art. 
1426. 

Civil  Code,  arts.  347,  347a,  348, 
671. 

SECTION  IV 

Letters  of  Verification 

1411.  Whenever,  in  this 
Province,  an  abintestate  succes- 
sion devolves,  having  property 
situate  outside  of  its  limits,  or 
debts  due  by  persons  not  resid- 
ing therein,  any  one  or  more  of 
the  heirs  may  apply  to  the  judge 
in  the  district  in  which  the  de- 
ceased .had  his  domicile,  or,  if 
he  had  no  domicile  in  the  Prov- 
ince, to  the  judge  in  the  district 
in  which  he  died,  for  letters  of 
verification  establishing  upon 
what  persons  the  succession  has 
Revolved,  an4  the  share  of  each 


heir.-O.  C.   1326a,  13266,  am.; 
R.S.  6021. 

Supra,  art.  102. 

Civil  Code,  arts.  597,  650a. 

1412.  The  petition  for  this 
purpose  sets  forth  that  the  per- 
son whose  succession  has  de- 
volved has  died  without  leaving 
a  will,  leaving  property  situate 
outside  the  Province,  or  debts 
due  by  persons  not  residing 
therein,  and  mentions  the  per- 
sons who  are  his  heirs,  their  re- 
lationship to  him  and  their  filia- 
tion.-O.  C.  13266,  am.;  R.  S. 
6021. 

1413.  The  allegations  of  the 
petition  must  be  verified  by 
aflidavit.— O.  C.  1326c,  am.;  R. 
S.  6021. 

1414.  The  petition,  and  a 
notice  of  the  time  when  it  will 
be  presented,  must  be  served 
upon  the  known  heirs  who  re- 
side in  the  Province. 

A  summary  notice  of  the  in- 
tended application,  and  of  the 
time  when  it  will  be  made,  must 
be  inserted  once  a  week  during 
four  consecutive  weeks  in  one 
newspaper  published  in  the 
French  language,  and  in  one 
published  in  the  English  lan- 
guage, in  the  district. 

The  delay  between  the  service 
of  the  petition  and  its  presenta- 
tion is  six  days  whenever  the 
distance  does  not  exceed  one 
fifty  miles,  with  an  additional 
day  for  each  additional  fifty 
miles,  and  at  least  thirty  days 
between  such  presentation  and 
the  last  insertion  of  the  sum- 
mary notice.— O.  C.  1326a",  am.; 
R.  S.  6021. 
Supra,  art.  1308. 

1415.  The  petition  must  be 
accompanied  with  the  acts  of 
civil  status  necessary  to  estab- 
lish the  allegations,  or,  in  de- 
fault thereof,  with  an  affidavit 
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to  justify  their  absence.— O.  C. ; 
1326*,  am.;  R.  S.  6021. 
Civil  Code,  art.  228  et  s. 

1410.  Any  heir  may  enter  an 
appearance,  and  may  contest 
the  petition  in  whole  or  in  part. 

The  contestation  is  subject  to 
the  rules  and  delays  of  ordinary 
matters.  —  O.  C.  1326/,  lS26g. 
1326fc,  am.;  R.  S  6021. 

1417.  Letters  of  verification 
may  be  contested  by  action 
brought  in  the  district  where 
they  were  granted,  by  any  heir 
of  whom  mention  has  been 
omitted  and  who  has  not  inter- 
vened. — O.  C.  1326/.  am.;  R.  S. 
6021. 

1418.  Such  action  must  be  ac- 
companied  with  an  affidavit, 
denying  the  correctness  of  the 
letters,  stating  in  what  their  in- 
correctness consists,  and  attest- 
ing the  truth  of  the  facts  al- 
leged in  the  declaration. 

All  the  heirs  mentioned  in  the 
contested  letters  of  verification, 
or  their  representatives,  must 
be  impleaded.— O.  C,  1326fc,am.; 
R.  S.  6021. 

1419.  The  declaration  and 
affidavit  must  be  filed  at  the 
time  of  the  issue  of  the  writ; 
and  notice  of  the  contestation, 
under  the  signature  of  the  pro- 
thonotary,  must  be  publishecUn 
the  same  manner  as  the  notice 
of  an  application  for  letters  of 
verification.  -O.  C.  1326Z;  R.  S. 
6021. 

1420.  When  the  action  in 
contestation  of  letters  of  verifi- 
cation is  maintained,  the  judg- 
ment either  corrects  or  revokes 
them. 

Corrected  letters  of  verifica- 
tion have  the  name  effect  as  the 
original  letters. 

They  may  also  be  contested  by 
any  heir  who  was  neither  an 
i  ntervening  party  nor  a  party  in 


any  action  in  contestation.— 0. 
C.  1326m,  am.;  R.  S.  6021. 

1421.  Except  during  the  pen- 
dency of  an  action  of  contes- 
tation, authentic  copies  of  let- 
ters of  verification,  either  origin- 
al or  corrected,  as  the  case  may 
be,  are  delivered,  under  the  seal 
of  the  court,  to  all  persons  re- 
quiring the  same  for  use  outside 
the  Province,  in  all  proceedings 
and  circumstances  where  it  is 
required  to  prove  who  are  the 
heirs  of  the  deceased,  or  to  ob- 
tain ancillary  letters  of  admini- 
stration.— O.  C.   1326n,;   R.    S. 

16021. 

SECTION    V 

Putting  into  Possession. 

1422.  Putting  into  posses- 
sion, whenever  it  may  oe  de- 
manded, must  be  applied  for 
by  petition  to  the  judge  in  the 
district  in  which  the  absentee 
or  deceased  person  had  his  last 
domicile,  or,  if  he  had  no  domi- 
cile in  the  Province,  in  the  dis- 
trict in  which  the  property  is 
situate,— O.  C.  1327,  am. 

Supra,  art.  102. 

Civil  Code,  arts.  93,  et  s.  607, 
638. 

1423.  The  petition  in  the 
case  of  absentees  must  be  ac- 
companied with  an  act  of  notor- 
iety, by  three  witnesses  duly 
sworn,  establishing  the  facts 
upon  which  the  petition  is  based, 
and  also  with  such  other  proof 
as  is  adjudged  necessary. — O. 
C.  1328,  am. 

1424.  Putting  into  posses- 
sion cannot  be  granted  until 
notice  has  been  given  and  pub- 
lished, in  the  manner  required 
for  the  summoning  of  absentees, 
calling  upon  all  persons  who 
may  have  any  rights  against  the 
succession  of   the   property  in 
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question  to  bring  their  claims 
before  the  judge.— O.  C.  1329. 

Supra,  art.  136. 

1425.  The  proceedings  upon 
such  claims  and  upon  the  peti- 
tion for  putting  into  possession 
are  the  same  as  upon  ordinary 
suits.— O.  C.  1330. 


SECTION  VI 

Vacant  Successions 

1420.  The  judge  proceeds  to 
the  appointment  of  a  curator  to 
a  vacant  succession,  after  tak- 
ing the  advice  of  the  relations 
and  creditors  of  the  deceased, 
convened  in  the  manner  pre- 
scribed by  such  judge.— O.  C. 
1333,  am. 

Supra,  arts.  1338, 1410. 

Civil  Code,  arts.  347,  347a, 
348,  401,  684  et  s. 

1427.  The  curator  is  bound  : 

1.  To  give  notice  of  his  ap- 
pointment by  an  advertisement 
published  at  least  twice  in  two 
newspapers  determined  by  the 
judge ; 

2.  To  cause  an  inventory  to  be 
made  observing  the  same  for- 
malities as  in  ordinary  succes- 
sions ; 

3.  To  cause  the  movable  pro- 
perty to  be  sold,  observing  the 
same  formalities  as  in  the  case 
of  successions  in  which  minors 
are  concerned.—  O.  C.  1334,  am. 

Supra,  arts.  1387  et  s.  1404. 

1428.  He  may  sell  the  im- 
movables and  shares  in  finan- 
cial, commercial  or  industrial 
companies  by  following  the  for- 
malities established  by  law  for 
the  sale  of  property  belonging 
to  minors,  upon  the  advice  of 
the  parties  interested,   present 


at  a  meeting  convened  for  that 
purpose  in  the  manner  prescrib- 
ed by  the  judge. 

Such  sale,  as  respects  immov- 
ables, cannot  be  had  except  with 
the  consent  of  all  the  hypothe- 
cary creditors.— O.  C.  1335,  am.: 
R.  S.  6022. 

Supra,  art.  1341  et  s. 

1420.  He  is  bound  to  render 
an  account  of  his  administra- 
tion in  the  same  manner  as  any 
other  curator,  and  also  from 
time  to  time,  whenever  requir- 
ed by  a  competent  court  or  by 
the  judge  to  do  so.— O.  C.  1336. 

SECTION  VII 

Probate  of  Wills 

1430.  Any  judge  of  the  Su- 
perior Court,  at  any  place  where 
the  said  court  or  the  Circuit 
Court  is  appointed  to  be  held, 
in  court  or  out  of  court,  in  term 
or  out  of  term,  or  in  vacation, 
and  any  prothonotary  of  the 
Superior  Court,  at  tne  place 
where  his  office  is  therein  held, 
out  of  court,  but  in  term  or  out 
of  term,  have  and  exercise  with- 
in and  for  the  district  in  which 
such  place  as  aforesaid  lies,  the 
same  power  and  authority  as 
are  vested  in  the  court  exercis- 
ing superior  original  jurisdic- 
tion by  article  857  of  the  Civil 
Code  in  what  respects  the  pro- 
bate of  wills. 

The  proceedings  shall  form 
part  of  the  records  of  the  Super- 
ior Court  at  the  place  where 
they  are  held,  or  of  the  Circuit 
Court  at  such  place,  if  the  Su- 
perior Court  is  not  held  there. 
New.    C.  C.  857. 

Supra,  art.  1367. 

Civil  Code,  art.  856  et  s. 
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CHAPTER  LXXIII 
Arbitrations 

1431.  Submission  is  an  act 
by  which  persons,  in  order  to 

{wevent  or  to  put  an  end  to  a 
awsuit,  agree  to  abide  by  the 
decision  01  one  or  more  arbitra- 
tors whom  they  agree  upon.— 
O.  C.  1341. 
Civil  Code,  art.  1918  et  s. 

1432.  Those  persons  only  can 
enter  into  a  submission  who 
have  the  legal  capacity  to  dis- 
pose of  the  objects  comprised  in 
ft.— O.  C.  1342. 

Civil  Code,  arts.  177  et  s.,  297 
et  s.,  307,  322,  334,  351,  985  et  s., 
1919. 

1433.  The  appointment  of 
arbitrators  by  the  court  is  regu- 
lated in  articles  411,  412  and  413 
of  this  code.— O.  C.  1343. 

Supra,  art.  1276. 

1434.  Deeds  of  submission 
made  out  of  court  must  state 
the  names  and  additions  of  the 
parties  and  arbitrators,  the  ob- 
jects in  dispute,  and  the  delay 
within  which  the  award  of  the 
arbitrators  must  be  given.  — O. 
0.1344. 

1435.  Submission  must  be 
in  writing.— O.  C.  1345. 

Civil  Code,  art.  1214. 

1436.  The  arbitrators  must 
hear  the  parties  and  their  proofs 
respectively,  or  establish  a  de- 
fault against  them,  and  decide 
according  to  the  rules  of  law, 
unless  by  the  submission  they 
have  been  exempted  from  doing 
so. 

If  they  have  been  appointed 


at  the  same  time  as  mediators, 
or  as  mediators  only,  they  are 
not  required  to  decide  accord- 
ing to  the  rules  of  law. 

The  witnesses  to  be  examined 
before  the  arbitrators  may  be 
sworn  before  the  prothonotarj 
or  the  clerk  of  the  Circuit  Court 
of  the  locality,  or  before  a  com- 
missioner of  the  Superior  Court 
— O.  C.  1346,  am. 

J  437.  During  the  delay  fixed 
by  the  submission  the  appoint- 
ment of  the  arbitrators  cannot 
be  revoked,  except  with  the 
consent  of  all  the  parties. 

If  the  delay  is  not  fixed,  either 
of  the  parties  may  revoke  the 
submission  when  he  pleases. 
-O.  C.  1347. 

1438.  The  submission  be- 
comes inoperative : — 

1.  In  the  case  of  death,  re- 
fusal, withdrawal  or  inability  to 
act  of  one  of  the  arbitrators,  un- 
less some  clause  provides  that 
it  shall  avail  notwithstanding, 
or  that  such  arbitrator  shall  be 
replaced  by  another  chosen  by 
the  parties  or  by  the  remaining 
arbitrator  or  arbitrators,  or 
otherwise ; 

2.  In  the  case  of  the  decision 
not  being  given  before  the  ei- 
piration  of  the  delay  fixed  ; 

3.  By  the  failure  to  aRree,  if 
the  appointment  of  a  third  ar- 
bitrator has  not  been  provided 
for; 

4.  By  the  mutual  consent  of 
the  parties ; 

5.  By  the  loss  of  the  thing 
which  forms  the  subject  of  the 
submission  ; 

6.  By  the  extinction  of  the  ob- 
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ligation  which  formed  the  sub- 
ject of  the  submission ; 

7.  By  revocation  in  the  case  of 
the  preceding  article.  —  O.  C' 
1348. 

1439.  Arbitrators  cannot  be 
recused  except  for  reasons  which 
have  arisen  or  have  been  dis- 
covered since  their  appoint- 
ment.—O.  C.  1349. 

1440.  If  the  arbitrators  fail 
to  agree,  and  the  appointment 
of  a  third  arbitrator  has  been 
provided  for,  such  appointment 
is  made  in  conformity  with  the 
submission  and  the  case  is  ex- 
amined anew.— O.  C.  1350. 

1441.  No  award  of  arbitra- 
tors can  be  rendered  when 
there  are  more  than  one,  unless 
the  two  named,  or  one  of  these 
and  the  third  arbitrator,  agree 
upon  each  item  of  the  award. — 
O.  C.  1351. 

1442.  The  award  of  the  ar- 
bitrators is  made  out  in  notarial 
form  or  deposited  with  a  notary, 
who  draws  up  an  authentic  act 
of  the  deposit,  and  it  must  be 
pronounced  in  the  presence  of 


the  parties,  or  a  copy  thereof 
must  be  left  with  or  served  upon 
them  within  the  delay  flxea  by 
the  submission.  —  O.  C.  1352, 
am. 

1443.  Any  extra-judicial  a- 
ward  of  arbitrators  can  only 
be  executed  under  the  author- 
ity of  a  competent  court,  upon  a 
suit  brought  in  the  ordinary 
manner  to  have  the  party  con- 
demned to  execute  it.— O.  C. 
1353. 

1444.  The  court  before  which 
such  a  suit  is  brought  may  ex- 
amine into  any  grounds  of  nul- 
lity which  affect  the  award,  or 
into  any  questions  of  form  which 
may  prevent  its  being  homolo- 
gated, but  it  cannot  inquire 
into  the  merits  of  the  contesta- 
tion *  nevertheless,  when  a  pen- 
alty has  been  stipulated  in  the 
submission,  the  court  may  do 
so  whenever  the  party  contest- 
ing has  paid  or  tendered  the 
amount  of  the  penalty  either  to 
the  party  who  accepts  the 
award  or  into  court.  — O.C.  1354. 

Supra,  art.  417. 
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SCHEDULE  A 


C.  D.        Defendant 

The  plain tilT  claims  t 
from   the     defendant,    as    tht 
amount  da"  *      *■'      J"*"    '""' 
under   a  ci 


..—Action   on   a    Bill   of  Er- 

change  by  an  Indorsee 

against  the  Acceptor 

(rmx  or  case) 

The  plaintiff  claims  $ 
from    the   defendant,    as   the 

amount  of  a  bill   of  exchange, 
dated  ,  drawn  by 

,  accepted  by  the  de- 
fendant, payable  months 
after  date,  to  the  order  of  , 
and  indorsed  to  the  plaintiff; 
and  prays  for  judgment  for  tbit 
sum  with  interest  from 


for   judgnii 
with  intera 

(Date). 


(TIT 

The  plain 

from   the 
amount  du- 

under  a  cer 
tlon  passed 
before 
prays    for 


The  plaintiff  claims  9 
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ant  at  ,  on  ,  and  ad- 

dressed   to   the   plaintiff;   and 
prays  for  judgment  for  the  said 
num  with  Interest  from 
and  costs. 
{Date)  G.  H., 

4  ttnniPvfnr  Plaintiff. 


.  the  price 
■may  be), 

ivered  (or 
or  as  the 

defendant 

a,  and  foe 
stated  In 

>roduced  ; 

it  for  that 


iU  and 
aintiff; 


P.  S.  C. 


198 


FORMS. 


SCHEDULE  O 


FORM  OF  AFFIDAVIT  OF  SERVICE 

BY  A  LITERATE    PERSON 

(ART.  137) 

A.  B.,    of  ,  being  duly 

sworn,  doth  depose  and  say : 

I  served  the  within  writ  of 
summons,  and  the  declaration 
thereto  annexed,  on  C.  D.,  the 
defendant  (or  as  the  case  may 
be)  therein  named,  on  the  , 

18  ,  at  o'clock,  in  the  , 
at  ,  in  the  Province  of  , 
by  delivering  to  him  personally 
a  true  copy  of  the  said  writ  and 
declaration  (or,  as  the  case  may 
be,  by  leaving  a  true  copy  there- 
of for  the  said  C.  D.  with  a  rea- 
sonable person  of  /lis  family  at 
his  residence  at  ). 

And  I  have  signed . 
A.B. 

Sworn  before  me,  at       ,  18. 

J.  P. 

Commissioner  or  Justice  of 
the  Peace. 


SCHEDULE  D 

FORM  OF   GENERAL    DENIAL 
(ART.  202) 

(TITLE  OF  CASE) 

The  defendant  denies  all  the 
allegations  of  the  declaration, 
and  prays  for  the  dismissal  of 
the  action  with  costs. 

(Date.)  G.  H., 

Attorney  for  Defendant. 


SCHEDULE  E 

FORMS  OF  DEFENCE  (ART.  203) 

1— Defence  of  Payment 

(TITLE  OF  CASE) 

The  defendant  pleads  pay- 
ment by  cash  made  at  on 
,  (or  by  a  cheque  dated  at, 
etc. ,  or  as  the  case  may  be)  ;  and 
prays  for  the  dismissal  of  the 
action  with  costs. 

(Date.)  G.  H., 

Attorney  for  Defendant. 


2— Defence  of  Novation, 

(title  of  case) 

The  defendant  pleads  that  the 
plaintiff's  claim  was  novated  by 
reason  of  the  acceptance  by  the 
plaintiff,  in  discbarge  of  the  de- 
fendant, of  a  claim  for  $  , 
assigned  to  him  by  the  defend- 
ant on  ,  at  ,  by  act  in 
private  writing  (or  in  notarial 
form,  or  as  the  case  may  be)\ 
and  prays  for  the  dismissal  of 
the  action  with  costs. 
(Date.)  G.  H., 
Attorney  for  Defendant . 


3.  —Defence  of  Release 

(TITLE  OF  CASE) 

1?he  defendant  pleads  that  the 
plaintiffs  claim  has  been  ex- 
tinguished by  release  in  pri- 
vate writing  (or  in  notarial 
form,  or  as  the  case  may  fr«), 
made  at  ,  on  ;  and 

prays  for  the  dismissal  of  the  ac- 
tion with  costs. 

(Date.)         G.  H., 

Attorney  for  Defendant. 
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4— Defence  of  Compensation 
(title  of  case) 

* 

The  defendant  pleads  that  the 
plaintiff's  claim  is  compensated 
by  an  equal  amount  belonging 
to  a  claim  of  the'  defendant 
against  the  plaintiff,  arising 
under  the  following  circum- 
stances: (Tiere  state  the  facts 
briefly) ;  and  prays  for  the  dis- 
missal of  the  action  with  costs. 
{Date.)  G,  H. 
Attorney  for  Defendant . 

5. — Defence  of  Prescription 

(title  of  case) 

The  defendant  pleads  pre- 
scription by  thirty  years  (or  five 
years,  or  as  the  case  maybe,  and 
state  briefly  the  facts  giving 
rise  to  the  prescription);  and 
prays  for  the  dismissal  of  the 
action  with  costs. 

(Date.)  G.  H., 

Attorney  for  Defendant. 


SCHEDULE  F 

FORM  OF  EXPERTS*   OATH   (ART. 
400) 

I,  A.  B„  of  (if  there  be 

two  or  more  persons  to  be  sworn 
say  I,  A .  B . ,  of  ,  and  I,  C . 

D.,of  ), 

Swear  that,  in  the  presence  of 
E.  F.,  the  plaintiff,  and  G.  H., 
the  defendant,  named  in  an  in- 
terlocutory judgment  pronounc- 
ed in  (here  insert  the  name  of 
the  court)  in  the  district  of  , 
bearing  date  the  18       ,  or 

in  their  absence,  after  due  noti- 
fication shall  have  been  given 
them,  to  attend  at  a  place  desig- 
nated, and  on  a  day  and  hour  to 


be  stated  to  them,  respectively, 
I  will  faithfully  proceed  as  an 
expert  to  the  view  and  examin- 
ation required  by  the  said  judg- 
ment ;  and  that  I  will  truly  re- 
port my  opinion  in  the  prem- 
ises, without  favour  or  partial- 
ity. 
So  help  me  God . 


SCHEDULE  G 

FORM    OF    CERTIFICATE  OF    THE 

DUE  ADMINISTRATION 

OF  THE  OATH 

(ART  400) 

Sworn  before  me  ,  a  com- 

missioner of  the  Superior  Court 
in  the  district  of  (or  sub- 

delegate  authorized  by  the  com- 
mission, or  the  judgment,  as 
the  case  may  be,  hereunto  an- 
nexed, or  as  the  case  may  be),  at 
,  the  , 18    . 


SCHEDULE  H 

FORM  OF    WITNESSES'  OATH 
(ART.  404) 

I,  (insert  the  name,  pro- 

fession or  quality  and  place  of 
residence  of  the  witness),  swear 
that  I  am  not  related  or  allied 
to,  or  a  servant  of  either  party, 
and  that  I  am  not  interested  in 
the  event  of  the  present  cause 
(or,  if  the  witness  says  he  is, 
state  in  what  degree  he  declares 
himself  to  be  related  or  allied  to 
either  and  which  of  the  parties, 
or  what  situation  he  Jwlds  in 
the  service  of  either  of  them) ; 
and  that  the  evidence,  which  I 
shall  give  before  the  experts  (or 
arbitrators,  or  mediators,  as  the 
case  may  be),  named  in  the  in- 


200 


FORMS. 


terlocutory  judgment  pronounc- 
ed by  (here  insert  the  name  of 
the  court)i  in  the  present  cause, 
shall  be  the  truth,  the  whole 
truth  and  nothing  but  the 
truth. 
So  help  me  God. 


SCHEDULE  I 

FORM  OF  CHALLENGE  TO  THE 
ARRAY.     (ART.449) 

(TITLE  OF    CASE) 

The  (plaintiff  or  defendant), 
challenges  the  array  of  the 
panel  on  the  ground  that  it  was 
returned  byX.  Y.,  sheriff  of  the 
district  of  (or  E.  F.,  deputy 
of  X.  Y.,  sheriff  of  the  district 
of  ,  (as  the  case  may  be) 

that  and  the  said  X.  Y.  (or  E.F., 
as  the  case  may  be)  was 
guilty  of  partiality  (or  fraud,  or 
wilful  misconduct,  or  as  the 
case  may  be)  in  returning  the 
said  panel. 
(Date)  H.  K., 

Attorney  for  the  (Plaintiff 
or  Defendant). 


FORM 


THE 


SCHEDULE  J 

OF    CHALLENGE    TO 
POLLS  (ART.  456) 

(TITLE  OF  CASE) 


The  (plaintiff  or  defendant) 
challenges  G.  H.,  on  the  ground 
that  the  said  G.  H.  is  interested 
in  the  suit  (or  as  the  case  may 
be). 
(Date.)  H.  K., 

Attorney  for  the  Plaintiff 
or  Defendant). 


SCHEDULE  K 

FORM  OF  AFFIDAVIT  TO  OBTAIN 

JUDGMENT     BY  DEFAULT  OR 

EX   PARTE  (ART.  532,   §2) 

(TITLE  OF  CASE) 

A.  B.,  of  ,'  the    plaintiff 

(or  one  of  the  plaintiffs,  or  as 
the  case  may  be),  being  duly 
sworn,  doth   depose    and   say 

The  sum  of  $  ,  being  the 

amount  demanded  of  the  de- 
fendant, is  -  to  my  knowledge 
justly  due  by  him  to  the  plain- 
tiff (or  plaintiffs),  for  the  causes 
in  his  (or  their)  demand  men- 
tioned. 

And  I  have  signed,        A.  B. 

Sworn,  etc. 


SCHEDULE  L 

FORM    OF     ADVERTISEMENT     OF 
SHERIFF'S  SALE  (ART.  716) 

Public  notice  is  hereby 
given  that  the  undermentioned 
lands  and  tenements  have  been 
seized  and  will  be  sold  at  the 
respective  times  and  places 
mentioned  below . 
No.  Fieri  facias. 

A.  B.,  of  the  city  of  ,  in 

the   county  of  ,  in  the 

district  of  ,  against  C.  D., 

of  ,  in  the  county  of  , 

in  the  district  of  (as   the 

case  may  be,  and  insert  the  des- 
cription of  the  land  or  other 
immovable  property,  parish, 
seigniory  or  township,  and  the 
county  and  district  in  which 
the  same  is  situate,)  ,  in 

the  county,  etc.,  bounded,  etc. 

To  be  sold  at  ,  on  the 

day  of  ,  at  o'clock  iu 

the  (forenoon.) 
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SCHEDULE  M 

form   of   advertisement    of 
sheriff's  sale  (art.  733) 

(title  of  case) 

Notice  is  hereby  given  that 
the  sale  of  the  immovables  seiz- 
ed in  this  cause,  formerly  an- 
nounced to  take  place  at  {hour), 
on  (day),  18  ,  at  (place),  will 
take  place  at  (hour),  on  (day) 
18    ,  &t  (place).     A.  B.,  Sheriff. 

(Date,) 


SCHEDULE  N 

form  for  publication  in  the 
newspapers  of  a  notice 
to  creditors  colloc- 
ated (art.  823; 


Province  of  Quebec, 
District  of 


} 


SUPERIOR  court 


Plaintiff; 


Defendant ; 


A.  B., 

VS. 

C.  D., 
and 

E.  F.,  Creditor  collocated. 

It  is  ordered  that    the  said 

E.  F.  (his  quality  and  domicile) 

or  his  legal  representatives  do 

appear  before  this  Court  on  the 

18    ,  in  order  to  answer 

the  contestation  of  his  claim. 

(Date).  R.  S., 

Prothonotary. 


SCHEDULE  O 

FORM  OF  DEMAND  OF  ABANDON- 
MENT UPON  A  TRADER  WHO 
HAS  CEASED  HIS  PAY- 
MENTS (ART.  854) 

To  A.  B.,  of  (state  place  of 
domicile  or  ordinary  residence, 


occupation,  and  firm  name  if 
any) : 

You  are  hereby  required  by 
C.  D.,  your  creditor,  whose 
claim  is  unsecured  in  a  sum  of 
$  ,  to  make  a  judicial 

abandonment  of  your  property 
for  the  benefit  of  your  creditors, 
in  the  office  of  theprothonotary 
of  the  Superior  Court  for  the 
district  of  ,  in 

the  Court  House  in 
(Date.)  C.  D. 


SCHEDULE  P 

FORM  OF  NOTICE  OF  MEETING  OF 
CREDITORS  FOR  THE  AP- 
POINTMENT OF  CURA- 
TOR AND  INSPEC- 
TORS 

(ART.  866) 

(TITLE  OF  CASE) 

The  said  ,  having  made 

a  judicial  abandonment  of  his 
property,  for  the  benefit  of  his 
creditors  on  the  ,  18    ,  the 

creditors  of  the  said  are 

notified  to  meet  in  the  office  of 
the  undersigned  prothonotary, 
on  the  18    ,  at       o'clock 

in  the  noon,  to  advise  as 

to  the  appointment  of  a  curator 
and  inspectors. 
(Date.)  F.  G., 

Prothonotary. 


SCHEDULE  Q 

FORM    OF    NOTICE    OF    APPOINT- 
MENT OF  CURATOR  (ART.  872) 

(TITLE  OF  CASE) 

Notice  is  hereby  given  that, 
on  the  18    ,  by  an  or- 
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der  of  the  court,  the  under- 
signed was  appointed  curator 
to  the  property  of  the  said 

,  who  nas  made  a  judicial 
abandonment  of  his  property 
for  the  benefit  of  his  creditors. 

Sworn  claims  must  be  filed 
with  me   within   thirty    days 
from  this  notice. 
(Date.)  H.  B. 


SCHEDULE  R 

FORMS  OF  AFFIDAVIT  FOR  CAPIAS 
(ART.  898) 

1. — Against  a  Debtor  abscond- 
ing from,  the  Provinces  of 
Quebec  and  Ontario 

(title  of  case) 

I  (names,  domicile  and  occu- 
pation), being  duly  sworn,  do 
depose  and  say : — 

1.  I  am  the  said  plaintiff  (or 
the  bookkeeper,  or  the  clerk,  or 
the  legal  attorney,  of  the  plain- 
tiff, as  the  case  may  be). 

2.  The  defendant  is  person- 
ally indebted  to  the  plaintiff  in 
the  sum  of  $. . .  

3.  The  said  indebtedness  arose 
in  the  following  manner;  (state 
the  cause  of  indebtedness  suc- 
cinctly, ana  the  time  and  place 
where  it  has  arisen.) 

4.  The  defendant  is  immedi- 
ately about  to  leave  the  Prov- 
inces of  Quebec  and  Ontario, 
with  intent  to  defraud  his  cred- 
itors in  general  and  the  plaintiff 
in  particular  (or  with  intent  to 
defraud  the  plaintiff,  as  the  case 
may  be.) 

5.  The  plaintiff  will  thereby  be 
deprived  of  his  recourse  against 
the  defendant. 

And  I  have  signed. 
Sworn,  etc. 


2. — Against  a  Debtor  who 
secretes  his  Property 

Follow  the  foregoing  form, 
with  the  exception  of  Para- 
graph 4,  for  which  substitute 


4.  The  defendant  is  secreting 
(or  making  away  with,  or  has 
secreted  or  made  away  with,  or 
is  immediately  about  to  secrete 
or  make  away  with)  his  prop- 
erty, with  intent  to  defraud  his 
creditors  in  general  and  the 
plaintiff  in  particular  (or  with 
intent  to  defraud  the  plaintiff, 
as  the  case  may  be) . 

3.  —  Against  a  Trader  who 
refuses  to  make  an  Abandon- 
ment. 

Follow  the  iirst  form,  herein- 
above given,  with  the  exception 
of  the  fourth  and  fifth  para- 
graphs, for  which  substitute 
the  following : — 

4.  The  defendant  is  a  trader 
who  has  ceased  his  payments, 
and  refuses  to  make  a  judicial 
abandonment  of  his  property  for 
the  benefit  of  his  creditors,  al- 
though duly  required  to  do  so. 


SCHEDULE  S 

form  of  affidavit  for  capias 

founded  on  information 

and  belief  (art.  901) 

Follow  the  forms  in  Schedule 
R,  with  the  exception  of  para- 
graph 4,  for  which  substitute 
the  following  :— 

4.  Ifam  credibly  informed,  and 
believe,  that  the  defendant  is 
immediately  about  to  leave,  etc. 
(or  as  the  case  may  be) ;  ana  the 
sources  of  my  said  information 
and  the  grounds  of  my  said  be- 
lief are  the  following:  (here 
state  them  succinctly.) 
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SCHEDULE  T 

FORM    OF  PROVISIONAL  BAIL- 
BOND  (ART  910) 

(TITLE  OF  CASE) 

We  (names,  domiciles  and  oc- 
cupations), sureties  on  behalf 
of  the  defendant  (jointly  and 
severally),  promise  and  under- 
take that  the  defendant  will,  on 
(state  here  tl*e  day  on  which  the 
defendant  is  required  to  ap- 
pear), or  at  any  time  previously 
thereto,  or  within  ten  days 
thereafter,  give  good  and  suffi- 
cient security  in  conformity 
with  article  913  of  the  Code  of 
Civil  Procedure,  to  the  satisfac- 
tion of  the  Superior  Court  forthe 
said  district,  of  any  one  of  the 
judges  of  the  said  court,  or  of 
the  prothonotary ,  or  that  the  de- 
fendant will  surrender  himself 
into  the  custody  of  the  sheriff 
within  the  same  delay ;  and,  in 
default  thereof,  that  we,  the 
said  sureties,  will  pay  to  (name 
here  the  sheriff),  sheriff  of  the 
said  district,  his  heirs,  repre- 
sentatives and  assigns,  the 
amount  of  the  judgment  to  be 
rendered  herein  to  the  extent 
of  (state  here  the  amount,  if  not 
for  unliquidated  damages  in- 
dorsed on  the  writ),  and  also 
in  such  further  sum  as  the  in- 
terest and  costs  shall  amount 
to  (or  in  case  of  unliquidated 
damages,  state  simply^  the 
amount  fixed  by  the  judge, 
omitting  mention  of  interest 
and  costs). 

And  we  have  signed . 


SCHEDULE  U 

FORM  OF  BAILBOND  (ART.  913) 
( TITLE  OF  CASE) 

We   (names,   domiciles  and 


occupations),  sureties  on  behalf 
of  the  defendaut  (jointly  and 
severally),  promise  and  under- 
take that  the  defendant  will 
make  a  judicial  abandonment 
of  his  property  for  the  benefit  of 
his  creditors  within  thirty  days 
after  the  rendering  of  judgment  - 
maintaining  the  capias,  and  also 
that  the  defendant  will  surren- 
der himself  into  the  custody  of 
the  sheriff,  when  required  to  do 
so  by  an  order  of  the  court  or 
judge,  within  thirty  days  after 
service  of  such  order  upon  him 
or  his  sureties  ;  and  that,  in 
default  of  the  defendant's  mak- 
ing such  abandonment  or  sur- 
render, or  either,  within  the  de- 
lays abovementioned,  we,  the 
said  sureties,  will  pay  to  the 
plaintiff  the  amount  of  the  judg- 
ment to  the  extent  of  (state 
here  the  amount,  if  not  for  un- 
liquidated damages,  indorsed 
on  the  writ),  and  also  such 
further  sum  as  the  interest  and 
costs  shall  amount  to  (or,  in 
case  of  unliquidated  damages, 
state  simply  the  amount  fixed 
by  the- judge,  omitting  mention 
of  interest  and  costs . . 
And  we  have  signed. 


SCHEDULE  V 

FORM  OF  PETITION  OF  RIGHT 
(ART.  1012) 

In  the  Superior  Court,  District 
of  Qtfebec, 

To  the  Queen's  Most  Excellent 
Majesty: 

The  humble  petition  of  A.  B., 
of  (domicile  and  occupation)  by 
his  attorney,  C.  D.,  of  (resi- 
dence), sheweth : 

1.  (State  the  facts). 

Your    suppliant,     therefore, 
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humbly  prays  that  (state  the  re- 
lief claimed). 
(Date). 


SCHEDULE  W 

FORM  OF  NOTICE  TO  THE  ATTOR- 
NEY-GENERAL (ART.  1017) 

To  the  Honourable  the  Attor- 
ney-General of  the  Province 
of  Quebec : 
The   suppliant    prays   for   a 
statement  in  defence  or  contes- 
tation on  behalf  of  Her  Majesty, 
within   thirty  days    after   the 
date   of  service   of    the  above 
petition  of  right,  or  otherwise 
the  suppliant  will  proceed  as  in 
a  case  in  which  the  defendant 
fails  to  appear. 
(Date.) 


SCHEDULE  X 

FORM  OF  NOTICE  IN   THE   NEWS- 
PAPERS IN  HYPOTHECARY  AC- 
TIONS AGAINST  UNKNOWN 
PROPRIETORS  (ART.  1028) 

Province  of  Quebec,     ) 
District  of  J 

Know  all  men  that  A.  B.,  of 
the  parish  of  in  the 

district  of  ,  by  his 

petition  filed  in  the  office  of  the 
Superior  Court  under  No.  , 

prays  for  the  sale  of  an  im- 
movable situated  in  the  said 
district,  to  wit :  (describe  the 
immovable  in  conformity  with 
Article  706),  which  land  is  now 
occupied  by  D.  C.  (or  has  not 
been  occupied  for  years, 

and  was  last  occupied  by  N.) ; 
and  that  the  said  A.  B.  alleges 
that  by  deed  of  ,  entered 

into  by  D.  E.,  of  ,  be- 

fore F.  G.,  notary  (or  as  the  case 
may  be),  at  ,  on  the 


a  hypothec  was  constituted 
upon  the  said  immovable  here- 
inabove described,  for  the  sum 
of  ,  and  claims  from   the 

present  proprietors  of  the  said 
immovable  the  sum  of  , 

due  him  for 

The  said  A.  B.  further  alleges 
that  the  present  proprietor  of 
the  said  immovable  is  unknown 
(or  uncertain),  and  that  the 
known  proprietors,  since  the 
date  of  the  said  deed  of 
have  been  N.  G.  and  F. 

Notice  is  therefore  given  to 
the  proprietor  of  the  immovable 
to  appear  before  the  said  court, 
at  ,  within  two  months, 

to  be  reckoned  from  the  fourth 
publication  of  this  present  no- 
tice, to  answer  the  demand  of 
the  said  A.  B.,  failing  which, 
the  court  will  order  that  the 
said  immovable  be  sold  by 
sheriff's  sale. 
(Date)  H.  P., 

Prothonotary. 


SCHEDULE  Y 

FORM  OF  WRIT  FOR  THE  SALE  OF 
IMMOVABLE  (ART.  1030) 

To  the  Sheriff  of  the  District 
of 

Whereas  the  following  notice 
hath  been  given  in  conformity 
with  Article  1030  of  the  Code  of 
Civil  Procedure  (recite  the  no- 
tice) :  and,  whereas,  judgment 
was  rendered  on  the 
day  of  ,  ordering  the  sale 

of  the  immovable  described   in 
the  said  notice ; 

You  are  hereby  required  to 
make  the  ordinary  announce- 
ments thereof  and  to  sell  the 
said  immovable  in  order  to  the 
payment  to  the  said  A.  B.,  of 
the  sum  of  and 
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taxed  costs,  and  you  shall  make 
a  return  of  this  writ  and  of  the 
oppositions  which  have  then 
been  placed  in  your  hands. 

H.  P. 
Prothonotary. 


SCHEDULE  Z 

FORM  OF  APPEARANCE  OF  PRO- 
PRIETOR OR  POSSESSOR 
(ART.   1033) 

I,  B.  C,  appear  to  answer  the 
petition  of  A.  B.,  as  proprietor 
of  the  immovable  described  in 
the  said  petition  by  virtue  of 
(mention  the  title  upon  which 
the  proprietor  bases  his  claim, 
ana  give  the  date  thereof). 


SCHEDULE  AA 

FORM  OF  NOTICE  OF  LICITATION 
(ART.  1047) 

Notice  is  hereby  given  that 
under  and  by  virtue  of  a  judg- 
ment of  the  Superior  Court  sit- 
ting at  ,  in  the  district 
of  ,  on  the  18  , 
in  a  cause  in  which  A.  B.  (de- 
scription at  length)  is  plaintiff, 
and  C.  D.  (description  at  lenqth) 
is  defendant,  ordering  the  lici- 
tation  of  certain  immovables 
described  as  follows,  to  wit : 
(here  insert  the  description  of 
the  property  to  be  sold),  the  pro- 
perty above  described  will  be 
put  up  to  auction  and  adjudged 
to  the  last  and  highest  bidder 
on  the  ,  18  ,  sitting  the 
Court,  in  the  court  room  of  the 
Court  House  in  ,  sub- 
ject to  the  charges,  clauses  and 
conditions  contained  in  the  list 
of   charges,   deposited   in    the 


office  of  the  prothonotary  of  the 
said  Court;  and  that  any  op- 
position to  annul,  to  secure 
charges,  or  to  withdraw,  to  be 
made  to  the  said  licitation, 
must  be  filed  in  the  office  of  the 
prothonotary  of  the  said  court 
at  least  twelve  days  before  the 
day  fixed  as  aforesaid  for  the 
sale  and  adjudication,  and  that 
any  opposition  for  payment 
must  be  filed  within  six  days 
after  the  adjudication  ;  and  fail- 
ing the  parties  to  file  such  op- 
positions within  the  delays  here- 
by limited,  they  will  be  fore- 
closed from  so  doing. 

G.  H. 
(Date.) 


SCHEDULE  BB 

FORM    OF    NOTICE    OF    PETITION 

FOR      CONFIRMATION      OF 

TITLE  (ART.  1068) 

Notice  is  hereby  given  that 
there  has  been  lodged  in  the 
office  of  the  prothonotary  of  the 
Superior  Court,  in  the  district 
of  ,  a  deed  executed  before 

A.  B. ,  notary,  on  the  between 
CD.,- of  ;andE.F.,of  ;  be- 
ing a  (sale)by  thesaidC.  D.  to  the 
said  E.  F.,  of  (describe  the  im- 
movable), and  possessed  by 
as  proprietor,  for  the  three  years 
now  last  past ;  and  all  persons 
who  claim  any  privilege  or  hy- 
pothec upon  the  said  immov- 
able immediately  before  the 
registration  of  the  said  deed  by 
which  the  said  (lot)  was  acquir- 
ed by  the  said  C.  D.  are  hereby 
notified  that  application  will  be 
made  to  the  said  Court  on  the 
18  .  for  a  judgment 

of  confirmation  of  title  ;  and 
that  unless  their  claims  are  such 
as  the  registrar  is  bound  by  the 
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provisions  of  the  Code  of  Civil 
Procedure  to  include  in  his  cer- 
tificate to  be  filed  in  this  case, 
they  are  hereby  required  to 
serve  their  oppositions  in  writ- 
ing, and  file  the  same  in  the 
office  of  the  said  prothonotary 
within  six  days  after  the  said 
day,  in  default  of  which  they 
will  be  forever  precluded  from 
the  right  of  so  doing. 


SCHEDULE  CC 

FORM  OF  AFFIDAVIT  IN  8UPPOHT 
OF    OPPOSITION    TO  JUDG- 
MENT (ART.  1166) 

(TITLE  OF  CASE) 

G.  H.,  of  .  the  opposant 

(or  one  of  the  opposants,  or 
other  person,  as  the  case  may 
be),  being  duly  sworn,  doth  de- 
pose and  say : 

The  facts  set  forth  in  the  an- 
nexed opposition  are,  to  my 
knowledge  true. 

And  I  have  signed. 

G.H. 

Sworn,  etc. 


SCHEDULE  DD 

FORM    OF    NOMINATION    OF  EX- 
PERTS (ART.   1343) 

On  the  day  of  ,  in 

the  year  one  thousand  eight 
hundred  and  ,  at 

o'clock  in  the  noon,  before 

the  undersigned  notary  for  the 
Province  of  Quebec,  residing  in 
tbe  district  of  ,  came  and 

appeared  A,  residing      •       ,  of 
the  one  part,  and  B,  residing 
,  of  the  other  part,  who 
have  appointed,  to  wit,  the  said 


A,  C,  and  the  said  B,  D, 

as  experts  for  the  pur- 
pose of  proceeding  to  the  in- 
spection of  the  real  estate  be- 
longing to  ,  described  in 
the  declaration  made  by  the 
said  ,  by  act  before  -  , 
notary,  to  ascertain  the  value 
thereof  (and  if  the  sale  is  de- 
manded on  account  of  indivis- 
ibility, add  and  whether  or  not 
it  can  advantageously  be  di- 
vided). 


SCHEDULE  EE 

FORM    OF     EXPERTS'      OATH 
(ART.  1344) 

I,  and  I,  swear  that 

I  will  faithfully  proceed  to  the 
performance  or  what  is  required 
of  me  by  the  act  of  my  appoint- 
ment executed   before 
notary,  on  the  ,  and  that  I 

will  make  a  true  report  of  my 
opinion  on  the  whole  matter, 
without  favour  or  partiality. 

So  help  me  God. 

Sworn,  etc. 


SCHEDULE  FF 

FORM    OF    REPORT    OF    EXPERTS 
(ART.  1344) 

The  experts  appointed  by        , 
on  ,    declare  that,    having 

previously   made   oath,   as  ap- 
pears by  the  certificate  hereunto 
annexed,  they  proceeded  on  the 
,18  ,  to  ,  the 

inspection  of  the  real  estate  and 
dependencies  described  in  , 

the  ,  and  after  due  ex- 

amination and  obtaining  all  in- 
formation necessary  for  the  pur- 
poses mentioned  in  their  said 
act  of  appointment  they  value 
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and  estimate  the  said  real  es- 
tate {if  there  are  several 
immovables,  they  should  be  val- 
ued separately  ;  and  if  the  sale 
is  made  on  account  of  indivisi- 
bility, add  and  further,  they  de- 
clare that  it  cannot  advantage- 
ously be  divided). 

The  said  experts  further  de- 
clare that  they  are  not  related 
to  the  parties  interested  in  the 
matter  in  question,  nor  to  their 
legal  representatives. 

{Date.) 


SCHEDULE  GG 

FORM  OF    MINUTES    OF    FAMILY 
COUNCIL    (ART.  1346) 

On  the  day  of  ,  in 

the  year  one  thousand  eight 
hundred   and  ,  at 

o'clock  in  the  noon,  before 

me,  the  undersigned  notary  for 
the  Province  of  Quebec,  residing 
in  the  district  ,  came  and 

appeared  ,  who  affirms  that 
in  conformity  with  the  declara- 
tion made  by  act  before  , 
notary,  bearing  date  the  , 
for  tne  purpose  of  obtaining 
authority  to  sell,  for  the  reasons 
therein  set  forth,  the  real  estate 
belonging  to  ,  therein  de- 
signated and  described  as  fol- 
lows, to  wit :  {here  describe  the 
real  estate)  he  did  for  the  said 
purpose  caused  to  be  summoned 
before  us,  to  wit :  ,  in  de- 
fault of  relations,  requiring 
us,  they  being  present,  to  re- 
ceive their  advice  as  to  the  con- 
tents of  the  act  of  declaration 
aforesaid,  and  the  parties  above- 
named  having  appeared,  we 
have  caused  to  be  read  the  said 
act  of  declaration,  the  report  of 
the  experts  made  before  , 
notary,  and  have  taken  and  re- 


ceived from  them  the  necessary 
oath,  and  such  oath  having  been 
made,  they  have  all  unanimous- 
ly declared   that   they   are  of 

opinion  that {Should  titer e 

be  a  division  of  opinion,  men- 
tion the  same,  ana  give  the  rea- 
sons therefor,) 


SCHEDULE  HH 

FORM  OF  PETITION  FOR  HOMOLO- 
GATION (ART.  1346) 

Province  of  Quebec,  \ 
District  of  J 

To  the  Honourable  Judges  : 

A.  {addition  and  place  of 
domicile)  humbly  represents 
that  he  has  caused  the  relations 
and  friends  of  to  be  con- 

sulted by         ,  notary,  at 
on   the  18  ,  and  has, 

caused  to  be  fulfilled  all  pro- 
ceedings, by  law  required  to  be 
had  in  order  to  ,  and  sub- 

mitted for  your  approval. 

And  he  therefore  prays  that 
Your  Honours  will  take  these 
proceedings  into  consideration 
and  homologate  them. 

{Date,) 


SCHEDULE  JJ 

FORM    OF    NOTICE    BY    BENEFI- 
CIARY HEIR  (ART.  1406) 

Notice  is  hereby  given  that 
the  undersigned  has  accepted, 
under  benefit  of  inventory,  the 

succession  of   the   late in 

his  lifetime  of  {state  here  the 
residence  and  occupation. 

{Date) 

A.  B, 


RULES  OF  PEACTICE 


OF  THE 


SUPERIOR  COURT,  THE  CIRCUIT  COURT 
AND  THE  COURT  OF  REVIEW. 


The  following  Rules  of 
Practice  were  adopted  at  a 
meeting  of  the  judges  of  the 
Superior  Court  held,  iu  the 
Court-house  of  Quebec,  on  the 
22nd  and  23rd  of  December, 
1897,  and  at  which  were  pres- 
ent: the  honorable  Sir  Louis- 
Napoleon  Casault,  chief  justice, 
Sir  Melbourne  M.  Tait,  assist- 
ant chief  justice,  and  the  hon- 
orable judges  Routhier,  Caron, 
Bourgeois,  Jette,  Taschereau, 
Gill,  Cimon,  Loranger,  And- 
rews, Pelletier,  Larve,  Ouimet, 
Davidson,  Tellier,  de  Billy, 
Pagnuelo,  Gagne,  Doherty, 
Archibald,  Curran,  Whtte  et 
Lemieux . 

RULES  OF  PRACTICE  OF 

THE  SUPERIOR 

COURT 

It  is  ordered  as  follows  : 

1.  All  former  rules  of  practice 
are  rescinded  and  the  following 
established  and  proclaimed  to 
be  the  rules  and  orders  of  this 
court : 

2.  The  Queen's  counsels  and 
barristers  practising  in  this 
court  shall  appear,  when  in 
court,  habited  in  black,  with 
white  necktie,  and  in  such 
robes  and  bands  as  heretofore 
have  been  used  and  none  shall 
be  heard  in  any  case,  unless  so 
habited. 


3.  The  prothonotary  shall  ap- 
pear in  court  habited  in  black, 
with  white  necktie,  and  in  such 
robes  and  bands  as  heretofore 
have  been  used. 

4.  The  sheriff  shall  appear 
in  court  habited  in  black,  with 
white  necktie,  and  with  his 
robe,  his  wand  of  office  and  his 
sword. 

5.  The  deputy-prothonotaries 
and  deputy-sheriffs  shall  appear 
in  court  habited  in  black,  with 
white  necktie,  and  in  such  robes 
and  bands  as  have  been  ordered 
in  the  case  of  the  prothonotary, 
and  the  deputy-sheriffs  shall 
further  bear  the  wand  of  office. 

6.  The  chief -crier  and  criers 
shall  appear  in  court  habited 
in  black,  with  white  necktie, 
and  in  the  robes  heretofore 
used.  The  chief-crier,  or  the 
crier  discharging  his  functions, 
shall  further  bear  the  staff  of 
office. 

7 .  The  sheriff,  the  prothono- 
tary, the  chief-crier  and  the 
criers  shall,  sitting  the  court, 
personally  attend  in  their  re- 
spective places,  from  the  open- 
ing to  the  rising  of  the  court. 

8.  When  several  divisions  of 
the  court  shall  sit  at  the  same 
time,  the  sheriff  and  the  pro- 
thonotary may  be  represented, 
in  each  of  the  said  divisons,  by 
one  of  their  deputies  and  the 
chief-crier  by  a  crier. 

9.  The  offices  of  the  sheriff 
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and  of  the  prothonotary  shall 
be  open  on  all  juridical  days 
from  the  hour  of  nine  in  the 
morning  to  the  hour  of  five  in 
the  afternoon  and  during  the 
whole  duration  of  the  sittings 
of  the  court  and  of  the  presence 
of  a  judge  in  chambers. 

10.  The  chief-crier  and  cri- 
ers shall  attend  at  the  court- 
house from  the  hour  of  nine  in 
the  morning  to  the  hour  of  five 
in  the  afternoon,'  and  even  after 
the  latter  hour,  so  long  as  the 
court  shall  remain  in  session  or 
a  judge  shall  be  present  in  the 
court-house. 

11.  All  orders  and  rules  ap- 
plying to  the  sheriff  in  the  exe- 
cution of  his  duties,  shall  ex- 
tend to  his  deputies,  to  the  cor- 
oner and  to  the  prothonotary  or 
his  deputy,  whenever  they  shall 
exercise  the  functions  of  the 
sheriff. 

12.  No  barrister  or  attorney, 
sheriff,  prothonotary  or  deputy 
of  either  of  those  officers,  bailiff 
or  sheriff's  officer,  chief-crier  or 
crier  shall  be  bail  or  surety  in 
any  action  or  proceeding  coguiz- 
able  by  this  court  or  by  any 
judge  thereof. 

13.  A  commissioner,  appoint- 
ed to  receive  the  affidavits  to  be 
used  in  this  court  must,  before 
acting  as  such,  be  sworn.  He 
cannot  receive  the  affidavits  of 
his  relations  within  the  degree 
of  cousin  german  inclusively, 
nor  those  of  the  parties  whom 
he  represents  in  any  cause  or  in 
any  proceeding  even  non- con- 
tentious, except  as  to  notaries, 
in  the  cases  in  which  the  law 
authorizes  them  to  do  so. 

14.  All  decisions  of  this  court 
on  points  of  practice  shall  be  en- 
tered by  the  prothonotary, 
when  so  directed  by  the  court, 
in  a  book  to  be  kept  by  him  for 
that    purpose.      To   this   book 


there  shall   be   an  index,  and 

Eractitioners  shall,  during  office 
ours,  have  access  thereto  and 
may  take  extracts  and  copies 
therefrom. 

15.  Every  breach  of  an  order 
or  rule  of  practice  of  this  court, 
for  which  no  fine  or  specific 
punishment  is  provided,  shall 
be  considered  a  contempt  of 
court  and  punished  according- 
ly- 

16.  In  the  computation  of  de- 
lays, no  fraction  of  a  day  shall 
be  reckoned,  except  in  the  case 
provided  by  article  297  of  the 
code  of  procedure. 

17.  When  another  delay  is 
not  specified,  it  is  of  one  clear 
day,  without  derogation  to  the 
discretionary  power  of  the  judge 
in  cases  of  urgency. 

18.  The  prothonotary  shall 
keep  a  register  in  which  he 
shall  enter  all  writs  of  sum- 
mons other  than  the  writ  of 
subpcena.  Such  entry  shall 
specify  the  names  of  the  plain- 
tiff and  those  of  the  defendants, 
if  known,  and,  if  there  be  sev- 
eral plaintiffs,  the  names  of  one 
of  them,  with  an  indication 
that  there  are  others  ;  the  a- 
mount  demanded,  the  cause  of 
action,  the  nature  of  the  writ, 
the  name  of  the  attorney  or  of 
the  person  by  whom  it  has  been 
sued  out,  the  date  of  its  issue 
and  that  of  its  return,  if  it  be 
returnable  on  a  day  fixed.  All 
persons  may  have  access  to  this 
register  during  office  hours, 

19.  The  prothonotary  shall 
also  keep  a  register  of  all  writs 
of  execution  issued  from  his 
office,  specifying  in  each  case 
the  number  of  the  cause,  the 
names  of  the  parties,  the  de- 
scription of  the  writ,  the  amount 
to  oe  levied  by  virtue  thereof, 
the  cause  of  action,  the  date  of 
the  judgment,  the  day  on  which 

14 
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the  writ  has  issued,  and  the 
return  day  thereof,  the  name 
of  the  attorney  or  person  by 
whom  it  has  been  sued  out  and 
everything  required  by  article 
789  of  the  code  of  procedure.  All 
persons  may  have  access  to  this 
register  during  office  hours. 

20.   The   prothonotary  shall 
also  keep  a  plumitif  in  which 
shall  be  entered  the  number  of 
each  cause  and  the  names  of 
the  parties,  together  with  the 
nature  of  the  debt  and  of  the* 
writ  of  summons,  its  date  and 
that  of  its  return,  concise  notes 
of  all  the  papers  fyled,  of  all  the 
proreeding8,  of   all  the  orders 
and  decisions  and  of  the  inter- 
locutory judgments  to  the  final 
judgment,  with  the  date  of  each, 
the  names  of  the  witnesses  and 
their  taxation,  and  mention  of 
those  examined,  the  date  of  the 
writs  of  execution  and  of  their 
return,  as  well  as  the  nature 
thereof  and  of  the  return,  the 
nature  of  the  oppositions  and  of 
the  claims  fyled,   and   all    the 
above-mentioned  details  of  pro- 
ductions,   proceedings,   orders, 
decisions  and  judgments  there- 
on, the  date  of  the  fyling  of  the 
reports  of  distribution  and  collo- 
cation, that  of  their  homologa- 
tion and  their  transmission  to 
the  sheriff  and,  generally,  a  con- 
cise note  of  all  that  shall  have 
been  done  in  each   cause.    He 
shall  also  keep  a  separate  regis- 
ter, in  which  shall  be  entered  at 
length  all  the  orders,  decisions 
ana  judgments  in  each  cause, 
with  their  date,  the  name  of  the 
judge  or  judges  rendering  the 
same,  the  number  of  the  cause 
and  the  names,  actual  domiciles 
and    qualities    of   the   parties. 
This  plumitif  and  register  shall  I 
be  communicated,  during  office 
hours,  to  all  persons  asking  for 
he  same, 


21.  The   prothonotary  shall 

Erepare  and  hand  to  the  judge 
olding  the  court  a  roll  of  the 
causes  to  be  argued,  in  which 
shall  be  separately  entered,  for 
each  day,  the  motions,  the 
causes  inscribed  ex  parte,  those 
on  preliminary  exceptions,  those 
on  demurrer,  those  inscribed  on 
the  merits  and  those  inscribed 
for  proof  and  hearing.  This  roll 
shall  include  the  number  of  each 
cause  and,  briefly,  the  names  of 
the  parties  and  their  attorneys. 

22.  Before  putting  a  record 
en  deliberion  tne  men  ts,  the  pro- 
thonotary shall  number  all  the 
documents  of  the  record  accord- 
ing to  the  date  of  their  fyling 
and  shall,  with  the  record, 
transmit  to  the  judge  a  copy  of 
the  interlocutories  that  may  be 
revised  by  the  final  judgment, 
except  the  rulings  at  enquete, 
which  are  already  entered  in  the 
depositions. 

23.  The  prothonotary  shall 
prepare,  for  his  own  use,  asimi 
lar  roll  on  which  he  shall  note, 
during  the  sittings  of  the  court, 
all  the  proceedings  that  take 
place,  all  the  orders  made  by  the 
court  and  all  the  decisions  on  in- 
cidental matters  that  may  be 
pronounced  without  delibere, 
except  the  rulings  at  enquete 
which  are  noted  in  the  deposi- 
tions. 

24.  The  sheriff  shall  also  keep 

at  his  office  a  register  of  all  the 

writs  of  execution,  containing 

all    the    details   mentioned   in 

rule  19,  with  a  mention  of  the 

nature  of  the  writ,  as  well  as  of 

all  the  oppositions  fyled,  of  all 

the    proceedings   and   matters 

thereto  relating,  and  of  all  the 

bids  in  writing  that  shall  have 

been  received.    And  all  persons 

shall  have  access  to  this  register 

during  office  hours. 

25.  Every  writ  of  summons, 


J 
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except  those  of  sub-pcena.  and 
writs  of  execution,  shall  be  is- 
sued only  upon  appearance  and 
fiat  of  the  attorney  or  of  the 
party  sending  out  the  same,  and 
the  iyling  of  the  affidavit,  if  one 
be  required  for  their  issue.  If 
the  writ  be  one  of  execution, 
the  fiat  must  include  all  the 
specifications  mentioned  in  rule 
19. 

26.  The  writ  of  Venire  Fa- 
cias and  the  writ  of  Habeas 
Corpus  shall  be  applied  for  by 
fiat. 

27.  The  fiat  for  the  writ  of 
summons  must  specify  the  day 
of  the  return  of  the  writ,  if  it 
be  made  returnable  at  a  fixed 
date  ;  if  not,  it  must  specify  the 
delay  within  which  the  defend- 
ant or  any  other  shall  appear 
after  his  summons. 

28.  All  services  upon  the 
lawyer  or  attorney  of  a  party 
shall  be  made  between  the  hours 
of  nine  of  the  forenoon  and  five 
in  the  afternoon,  and  those  upon 
the  parties  between  the  hours 
fixed  by  article  126  of  the  code  of 
procedure. 

29.  Every  document  what- 
ever of  the  procedure  must  be 
signed  by  the  attorney  or  by  the 
notary,  where  he  is  authorized 
to  represent  a  party,  or  by  the 
party  himself,  if  he  be  not  re- 
presented by  an  attorney  or  a 
notary. 

SO.  When  the  causes  of  ac- 
tion are  stated  in  the  writ  it- 
self, the  name  of  the  plaintiffs 
attorney  must  be  written  in  a 
legible  manner  on  the  back  of 
the  writ  of  summons  and  the 
copy  thereof  that  shall  be  served. 
— C.  P.  123. 

31.  Every  affidavit  or  certifi- 
cate of  service  of  any  document 
of  the  procedure  must  contain 
the  specifications  mentioned  in 
numbers  1, 2,  3  and  6  of  article 


153  of  the  code  of  procedure,  and 
when  the  service  is  made  upon 
a  person  who  is  not,  by  the  code 
of  procedure,  bound  to  make  or 
reputed  to  have  made  election  of 
domicile,  such  affidavit  or  cer- 
tificate must  further  contain 
the  specifications  mentioned  in 
numbers  4  and  5  of  the  said 
article. 

32.  When,  by  leave  of  the 
judge,  the  writ  is  returned  after 
the  delay  fixed  for  its  return, 
notice  thereof  must  be  given  to 
the  defendant.  If  the  defend- 
ant has  appeared,  the  delay  to 
plead  runs  from  the  service  of 
such  notice.  If  the  defendant 
has  not  appeared,  the  notice 
must  specify  the  fixed  date  at 
which  or  the  delay  within  which 
the  defendant  should  appear,  as 
in  the  case  of  a  new  summons. 

33.  Every  list  of  exhibits 
shall  be  signed  and  contain  an 
index  to  all  the  exhibits  fyled, 
specifying,  under  the  number 
of  the  cause  and  the  names  of 
the  parties,  the  number  given 
to  the  exhibit,  its  date  and  its 
description,  and  no  exhibit 
shall  be  received  unless  thus 
mentioned  in  the  said  list. 

34.  No  paper- writing  of  any 
description  whatsoever,  except 
the  exhibits,  shall  be  received 
by  the  prothonotary,  unless  the 
same  be  legibly  written  on  one 
side  only  of  the  paper  and  on 
good  foolscap,  and  unless  the 
endorsation  specifies  its  nature, 
the  party  fyling  it,  and  if  fyled 
in  a  cause,  the  number  of  such 
cause  and  the  names  of  the 
parties. 

35.  A  concise  note  of  the  date 
of  the  fyling  at  the  office  of  the 
prothonotary  or  at  that  of  the 
sheriff  of  any  paper  or  document 
whatever  shall .  be  inscribed  on 
the  back  of  such  paper  or  docu- 


212       BULKS  OF  PRACTICE  OF  THE  SUPERIOR  COURT. 


ment  with  the  initials  of  the 
officer  receiving  the  same. 

80.  All  the  parties  to  a  suit 
shall  be  entitled  to  communi- 
cation of  all  exhibits  and  other 
paper- writings  fyled  therein. 
The  consent  for  their  removal 
shall  be  in  writing  and  the  re- 
cipi&si  shall  be  dated  and  sign- 
ed on  the  list  of  exhibits. 

87.  Without  the  consent  of 
all  the  interested  parties,  no 
exhibit,  in  any  suit,  shall  be 
withdrawn  pending  such  suit 
or  within  six  months  after  the 
Anal  judgment  therein  without 
an  order  from  a  judge,  and,  if 
such  exhibit  be  not  the  copy  of 
an  authentic  instrument,  it  can 
only  be  withdrawn  on  deposit 
in  the  record  of  a  copy  of  the 
said  exhibit  certified  by  the 
prothonotary,  unless  otherwise 
ordered  by  the  judge.— C.  P. 
159.— C.  P.  1209. 

38.  Security  for  costs,  when 
ordered,  may  be  replaced  by  the 
deposit  at  the  office  of  the  pro- 
thonotary of  a  sum  in  current 
coin  or  in  bank  notes,  of  which 
the  court  or  the  judge  shall  de- 
termine the  amount  and  which 
may  be  increased,  when  the  pro- 
ceedings adopted  show  its  in- 
sufficiency. 

30.  The  deposit  required  for 
the  revision  mentioned  in  ar- 
ticle 33,  of  the  code  of  procedure, 
shall  be  $10  and  one  day's  notice 
of  such  revision  shall  be  given 
to  the  opposite  party. 

40.  The  deposit  to  accompany 
the  presenting  of  a  motion 
urging  preliminary  exception 
shall  be  of  the  sum,  which,  pur- 
suant to  the  tariffs  then  in 
force,  will  embrace,  according 
to  the  class  of  action,  both  the 
fee  to  which  the  plaintiff's  at- 
torney shall  be  entitled  on  the 
rejection  of  such  motion  and 
what  should  be  paid  to  the  pro- 


thonotary on  its  fyling. — C.  P. 
165. 

41.  The  sum  to  be  deposited 
in  the  office  of  the  court  with 
the  motion  for  the  fixing  of  a 
day  for  trial  by  jury  shall  em- 
brace both  the  amount  of  twelve 
dollars  for  the  jurors  and  the 
sums  payable,  according  to  the 
tariff  then  in  force,  to  the 
sheriff,  to  the  crier  and  to  the 
prothonotary  for  striking  the 
jury,  for  tne  writ  of  Venire 
Facias,  for  calling  and  swear- 
ing the  jury  and  for  recording 
the  verdict.  If  the  sum  so  de- 
posited be  insufficient  to  pay 
the  sheriff's  costs,  the^ requisite 
balance  shall  be  pafd  to  the 
sheriff  before  the  swearing  in 
of  the  jury;  and  if  the  sum 
payable  to  the  jurors  be  insuffi- 
cient, the  requisite  balance 
shall  be  paid  to  the  prothono- 
tary before  the  jury  render  their 
verdict.— C.  P.  434. 

42.  Every  appearance  must 
be  in  writing  and  signed. 

43.  In  addition  to  the  notice 
prescribed  by  the  code  of  pro- 
cedure, the  permission  of  the 
judge  must  oe  obtained  by  an 
attorney  before  he  ceases  to  re- 
present a  party.— C.  P.  260. 

44.  The  putting  in  default 
to  appoint  another  attorney-  is 
made  by  motion.— C.  P.  260. 

45.  The  revocation  and  sub- 
stitution of  an  attorney  must 
be  authorized  by  the  judge. — 
C.  P.  265. 

46.  The  delay  of  summons  to 
answer  on  articulated  facts  or 
under  oath  of  office  is  of  one 
juridical  day,  but  when  the 
party  summoned  to  answer  on 
articulated  facts  is  a  corpora- 
tion or  a  legally  recognized  corn- 
pan  v,  the  delay  is  of  six  days, 
with  the  addition  in  either  case 
of  one  day  when  the  residence 
of  the  party  summoned  or  the 
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head-office  of  the  corporation  or 
company  is  more  than  fifty 
miles  distant  from  the  place  of 
appearance  and  of  one  day  for 
each  additional  fifty  miles. 

47.  Every  petition  and  every 
motion  or  special  demand  must 
set  forth  the  grounds  urged  in 
its  support  and  be  supported  by 
an  affidavit  which  must  bie 
served  upon  the  adverse  party 
at  the  same  time  as  the  petition, 
motion  or  demand,  but  the  affi- 
davit is  only  necessary  where 
the  facts  urged  do  not  appear 
in  the  record  or  by  the  entries 
in  the  plumitif . 

48.  Whenever,  outside  of 
proceedings  in  ex  parte  cases,  a 
service  has  to  be  made  upon  a 
party  who  has  made  no  election 
of  domicile  or  who,  according 
to  the  code  of  procedure,  is  not 
held  to  have  done  so,  if  such 
party  resides  at  a  distance  of 
more  than  fifty  miles  from  the 
place  where  the  petition,  mo- 
tion or  demand  is  to  be  pre- 
sented to  the  court  or  judge,  a 
delay  of  an  additional  day  shall 
be  allowed  for  each  fifty  miles 
over  the  first. 

49.  No  party  shall  be  heard 
on  other  grounds  in  support  of 
any  petition,  demand  or  motfon 
than  those  therein  set  forth. 

50.  Every  motion  urging  a 
preliminary  exception  founded 
on  the  ground  that  the  name,  re- 
sidence or  quality  are  not  given 
or  that  all  the  parties  are  not  im- 
pleaded,shall  specify  the  names, 
residence  or  quality  which 
should  have  been  given,  and 
those  of  the  parties  whose  pre- 
sence is  essential. 

5 1 .  Rule  47  does  not  apply  to 
the  following  demands  and  mo- 
tions : 

1.  The  motion  to  receive  a 
report  of  experts.—  C.  P.  418. 


2.  The  motion  to  homologate 
an  award  of  arbitrators.— C.  P. 
417. 

3.  The  motion  to  define  the 
facts  to  be  submitted  to  the 
jury.  The  motion  must  be  ac- 
companied by  a  statement  of 
the  facts  which  the  party  con- 
siders ought  to  be  submitted  to 
the  jury.  And,  when  it  is  pre- 
sented to  the  judge,  the  oppo- 
site party,  if  it  desires  to  sug- 
gest others,  shall  do  so  by 
means  of  a  statement  indicat- 
ing them— C.  P.  425. 

4.  The  motion  to  fix  a  day  for 
striking  the  panel.— C.  P.  433. 

5.  The  motion  to  fix  a  day  for 
the  trial  and  to  order  the  sum- 
moning of  a  jury.— C.  P.  433. 

6.  The  motionto  object  to  the 
jury  being  exclusively  composed 
of  merchants  or  traders.— C .  P. 
435. 

7.  The  motion  to  have  the 
jury  composed  exclusively  of 
persons   speaking   the   French 

anguage,  or  of  persons  speak- 
ing the  English  language,  or  for 
a  jury  de  medietate  linguce. — C. 
P.  436. 

8.  The  motion  for  arte  of  ten- 
der and  payment  made  in  a 
suit.— C.  P.  584. 

9.  The  motion  for  putting  in 
default  to  appoint  an  attorney. 

10.  The  motion  for  substitu- 
tion or  revocation  of  an  attor- 
ney. 

11.  The  motion  for  the  sheriff 
or  bailiff  to  return  his  writ. 

12.  The  motion  to  dismiss  for 
want  of  proceedings. 

13.  The  motion  to  homologate 
in  whole  or  in  part  the  rank  or 
the  distribution. 

14.  The  motion  to  order  the 
sheriff  to  bring  in  the  body. 

15.  The  motion  to  obtain  arte 
of  the  court. 

52.  Notice  of  every  petition, 
motion  and  special  demand  and 
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of  simple  motions  must  be  given 
to  the  adverse  party. 

H3  The  examiner  (commis- 
tairt  enguftruri  shall  not  de- 
cide the  objections  made  at  the 
enquete  or  to  the  questions  on 
articulated  facts ;  but  shall 
take  down  the  answer,  after 
having  noted  and  reserved  the 
objecfic- 


54.  Bach  of  the  parties  ma; 
take  communication  at  the 
sheriff's  office  of   the    writ  of 

Ven  (Ye  Facial*  before  its  return. 

05.  Whenever  the  writ,  the 
declaration,  the  answer  or  other 
part  of  the  procedure  is  amend- 
ed, without  previous  leave,  the 
delay  to  reply  thereto  onlv  runs 
from  the  service  and  fyling  of 
the  amendment.  And  the  same 
rule  shall  apply  to  the  case  pro- 
vided by  article  517  of  the  code 
of  procedure.—  C.  P.  513. 

B6.  Nojudgment  shall  be  pro- 
nounced or  proceeding  taken,  in 
any  action  founded  upon  an  ac- 
count, until  such  account  with 
the  detail  of  all  the  items  com- 
posing it  shall  have  been  served 
■andfyled.-C.  P.  634 

57.  The  party,  who  has  de- 
clared his  option  for  a  trial  by 
jury,  shall,  as  soon  as  the  judge 
shall  have  defined  the  facts,  de- 
posit 25  printed  nr  type-written 
copies  of  the  facts  so  defined  at 
the  office  of  the  prothonotary, 
who  shall  hand  one  to  each  of 
the  jurors  after  they  have  been 

58.  No  petition  or  demand, 
save  that,  to  proceed  in  forma 
pauperis,  shall  be  presented  to 
a  judge  in  chambers  without 
having  been  previously  pre- 
sen  ted  to  the  prothonotary  an** 
the  amount  payable  tberr 
dnly  paid  ■ 

OB.  In  the  case  of  execo 
taken  by  a  party  in  his 
name  for  the  ci  sts,  of  w 


C.  P.  555: 

no.  Den 
the  time  o 
requisite  c 
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bal  of  seiz 
the  debtor 

ea.  Eve 
upon  the  i 

office  or  at 
thonotary 
by  all  the  \ 

list  or  invi 
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lowing  their  preparation  and 
keep  posted  in  a  conspicuous 
place  in  his  office,  accessible  to 
all,  a  table  of  the  said  reports. 

66.  The  debtor  cannot  de- 
mand the  dismissal  of  the  seiz- 
ure or  inscribe  his  case  for 
judgment  against  the  garni- 
shee In  default  before  the  first 
day  of  the  sittings  of  the  court 
following  the  expiration  of  the 
eight  days  after  thedefault  has 
been  established. 

67.  The  security  mentioned 
in  article  800  of  the  code  of  pro- 
cedure must  be  given— that  by 
the  subsequent  creditors  within 
the  fifteen  days  after  the  homo- 
logation of  the  report  of  colloca- 


ance  accorded  to  the  person 
subjected  to  coercive  imprison- 
ment is  pronounced  with  the 
observance  of  the  same  formali- 
ties as  for  obtaining  the  said 
allowance.— C.  P.  844. 

71.  The  security  authorized 
by  articles  838  and  949  of  the 
code  of  procedure  cannot  be  re- 
ceived save  upon  notice  to  the 
adverse  party,  specifying  the 
names,  residences  and  qualities 
of  the  sureties. 

72.  In  the  case  of  attachment 
by  garnishment  before  or  after 
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justifying  the  imposition  of  the 
charges.—  C.  P.  1053. 

76.  The  costs  and  lawful  dis- 
bursements which  the  bidder 
and  over-bidders  must  offer  are 
established  and  determined  by 
the  judge  on  putting  the  peti- 
tioner in  default  by  simple  no- 
tice to  that  effect.  And  if  they 
desire  to  give  security,  the  same 
notice  must  contain  the  names, 
qualities  and  residences  of  the 
sureties  offered.— C.  P.  1076. 

77.  When  the  deed,  of  which 
the  purchaser  seeks  comfirma- 
tion,  imposes  upon  him  charges, 
the  value  of  which  is  not  stated 
therein,  he  shall  have  their 
value  determined  by  experts 
named  in  the  manner  provided 
by  articles  1081  of  the  code  of 
procedure  and  their  value  thus 
established,  is  added  to  the 
price,  if  there  be  one,  to  deter- 
mine the  proportion  of  the  bid 
and  the  over-bids.— C.  P.  1074. 

78.  The  experts  mentioned  in 
the  preceding  rule  may,  at  the 
same  time,  value  the  immov- 
able, and,  if  they  have  made 
this  valuation,  their  report  re- 
places the  one  required  by 
article  1081  of  the  code  of  pro- 
cedure. 

79.  The  petition  for  Certi- 
orari must  oe  presented  within 
the  six  months. 

80.  The  hearing  on  the  in- 
scription to  be  heard  on  the 
merits,  in  the  case  of  Certiorari, 
only  takes  place  three  days  after 
its  service.— C.  P.  1304. 

81.  The  delay  for  the  notice 
of  the  presenting  of  the  petition 
for  revision  of  the  decision  of 
the  prothonotary  in  n  on -con- 
tentious matters  is  one  day  and 
this  notice  may  be  given  to  the 
notary  representing  the  party 
before  the  prothonotary,  or  by 
the  notary,  as  the  case  may  be. 


82.  In  the  case  provided  by 
article  1330  of  the  code  of  pro- 
cedure, the  judge  fixes  the  day 
for  proceeding  to  proof  and  de- 
termines the  manner  in  which 
It  shall  be  made,  either  by  affi- 
davit or  by  deposition  taken 
stenographically. 

83.  The  delay  for  the  service 
ot  the  petitions  mentioned,  in 
articles  1314  and  1329  of  the  code 
of  procedure  shall  be  of  three 
days,  with  the  extension  of  time 
mentioned  in  article  149  of  the 
code  of  procedure. 

84.  The  opposition  made  to 
the  affixing  of  seals  and  the  ap- 
plication for  the  removal  of  the 
same  must  be  served  upon  the 
party  who  has  demanded  the 
seals,  with  notice  of  the  day  and 
hour  on  which  they  will  be 
presented.— C.  P.  1375, 1376. 

85.  The  jurisdiction  of  the 
judge  in  chambers  extends  to 
the  exercise  of  all  the  powers 
conferred  upon  him  by  the  code 
of  procedure  and  to  the  proceed- 
ings mentioned  in  articles  15, 
691,  761  and  763  of  that  code. 

86.  In  the  district  of  Quebec, 
excepting  such  of  the  juridical 
days  as  are  fixed  for  the  sittings 
in  review  and  the  Saturday,  all 
the  juridical  days  of  the  months 
of  February,  March.  April,  May, 
June,  October  ana  November 
and  the  juridical  days  following 
the  ninth  of  September  and  the 
ninth  of  January  and  preceding 
the  twenty-first  of  December 
shall  be  days  upon  which  parties 
can  proceed  to  enquetes  and 
merits. 

87.  In  all  cases  in  which  the 
fees  of  examiners,  experts,  arbi- 
trators, auditors,  practitioners, 
appraisers  and  other  officers 
named  by  the  court  or  by  the 
judge,  are  not  established  by 
law  or  by  the  Lieutenant  Gov- 
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ernor  in  council,  these  fees  shall 
be  as  follows : 

For  administering  the 
oath $  1  00 

For  deposit  of  the  report 
(if  required 1  00 

For  each  day  of  six  hours 
during  which  they  shall 
have  been  employed, 
including  the  prepara- 
tion and  drawing  up  of 
the  report 5  00 

With,  further,  their  travelling 
and  hotel  expenses,  if  they  re- 
side beyond  the  limits  of  the 
city,  town  or  village  where  they 
have  to  perform  the  duties  im- 
posed upon  them,  and,  if  these 
duties  have  to  be  performed  in 
another  municipality  at  a  dis- 
tance of  more  than  two  miles 
from  their  residence. 

88.  Except  in  the  cases  pro- 
vided by  law  and  expert  wit- 
nesses, who  shall  be  entitled  to 
$4  per  day,  witnesses  shall  be 
taxed  at  $1  per  day,  plus  their 
travelling  and  hotel  expenses. 
A  party  to  a  suit  is  taxed  as  a 
witness  only  when  he  has  been 
summoned  by  the  opposite 
party. 

80.  The  forms  contained  in 
the  appendix  to  these  rules 
should  oe  used  in  the  cases  for 
which  they  are  proposed,  but 
the  use  of  others  of  the  same 
tenor  shall  not  entail  nullity. 


RULES  OF  THE  CIRCUIT 
COURT 

It  is  ordered,  as  follows  : 

1.  The  rules  of  practice  for 
the  Superior  Court  are  likewise 
those  of  the  Circuit  Court  and 
its  officers,  and  shall  be  therein 
observed  in  all  cases  in  which 


its  jurisdiction  permits  and  in 
which  no  contrary  special  rules 
for  non-appealable  cases  are 
made  by  these  presents. 

2.  The  forms  for  the  Superior 
Court  shall  be  likewise  those 
for  the  Circuit  Court  by  making 
therein  the  changes  necessitat- 
ed by  the  difference  in  the  names 
of  the  court  and  by  designating 
the  Superior  Court  more  especi- 
ally than  it  is  in  the  forms 
whenever  the  writ  issued  from 
the  Circuit  Court  is  returnable 
in  the  Superior  Court. 

3.  The  following  rules  apply 
only  to  non-appealable  cases. 

4.  The  clerk  shall  keep  a 
register  of  the  judgments 
wherein  shall  be  entered  at 
length  all  the  orders,  rulings 
ana  judgments  in  each  case, 
with  their  date  and  the  name  of 
the  judge  rendering  the  same, 
the  number  of  the  case  and  th£ 
names,  actual  domicile  and 
quality  of  the  parties . 

5.  The  clerk  shall  also  keep 
a  register  wherein  shall  be  en- 
tered the  number  of  the  case, 
the  names  of  the  plaintiff  and 
those  of  the  defendants  (adding, 
if  there  be  several  plaintiffs,  a 
specification  to  that  effect),  the 
date  of  the  issue  of  the  writ  and 
of  its  return,  its  nature,  the 
amount  of  the  demand  and  its 
nature,  the  name  of  the  plain- 
tiff's attorney,  the  appearance 
of  the  defendant,  whether  per- 
sonally or  by  attorney,  the  oate 
of  the  fyling  of  the  preliminary 
exceptions  and  pleas  to  the 
merits,  the  date  of  the  inscrip- 
tion and  of  the  judgment,  with 
its  amount,  the  date  of  the  dif- 
ferent writs  of  execution  and  of 
their  return,  with  their  nature, 
the  amount  of  the  proceeds 
thereof,  the  oppositions  fvled, 
their  contestation  and  the  judg- 
ment thereon  and  its  date.  This 
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register,  as  well  as  that  men- 
tioned in  the  preceding  rule, 
shall,  during  office  hours,  be 
communicated  to  all  asking  for 
the  same. 


RULES  FOR  THE  SUPER- 
IOR COURT  SITTING 
AS  A  COURT  OF 
REVIEW. 

It  is  ordered,  as  follows  : 

1.  The  days  on  which  the  Su- 
perior Court  shall  sit  as  a  court 
of  review  shall  be,  at  Montreal, 
every  juridical  day,  and  at  Que- 
bec the  last  four  juridical  days 
of  the  months  of  January,  Feb- 
ruary, March,  April,  May,  June, 
September,  October  and  No- 
vember. 

2.  When  notice  of  the  pre- 
senting of  a  petition  or  motion 
has  been  given  for  a  day  fixed 
for  the  sittings  in  review  and 
that,  for  any  reason  whatever, 
the  said  court  is  prevented  from 
sitting,  such  petition  or  motion 
shall  he  given  to  the  clerk  and 
submitted  to  the  court  at  its 
next  sitting. 

3.  When,  on  the  day  on  which 
a  case  is  to  be  argued,  the  party 
who  inscribed  it  does  not  appear 
or  has  not  fyled  the  statement 
hereinafter  mentioned  with  the 
notes  of  his  proof,  the  inscrip- 
tion may  be  rejected  and,  if  the 
opposite  party  fails  to  appear  or 
has  not  fyled  his  statement  and 
the  notes  of  his  evidence,  the 
party  inscribing  may  argue  ex 
parte. 

4.  Except  in  the  case  of  re- 
vision of  a  judgment  on  opposi- 
tion to  marriage,  each  of  the 
parties  shall  fyle  a  statement  or 
factum  of  the  grounds  and  rea- 


sons which  he  desires  to  urge. 
This  statement  shall  be  divided 
into  articles  regularly  numbered 
and  set  out  under  each  number 
the  different  grounds  and  points 
of  law  submitted,  supporting 
the  latter  by  the  legal  authori- 
ties bearing  on  the  same  by  re- 
ference or  transcription  ana  the 
parties  shall  not  be  heard  on 
grounds  other  than  those  urged 
in  their  statements. 

5.  The  said  statement  must 
be  type-written  and  five  copies 
thereof  deposited  at  the  office  of 
the  court  of  review  two  days  be 
fore  the  hearing  of  the  case.  One 
of  these  copies  shall  remain  to 
form  part  of  the  archives  in  re 
view,  one  shall  form  part  of  the 
record  and  shall  be  transmitted 
with  it  to  the  prothonotary  of 
the  district  in  which  the  case 
was  first  judged,  and  one  shall 
be  handed  to  each  of  the  three 
judges  hearing  the  case  in  re- 
view. 

6.  The  motions  prescribed  by 
articles  403  and  494  of  the  code 
of  procedure  do  not  exempt 
from  the  fyling  of  the  statement 
mentioned  in  the  two  preceding 
rules. 

7.  The  record  transmitted  to 
the  court  of  review  must  be  ac- 
companied by  a  list  of  all  the 
papers  composing  it,  and  by  a 
copy  of  all  the  entries  in  the 
plumitif  and  of  all  the  judg- 
ments, orders  and  rulings  in  the 
cause. 

8.  Provisional  execution,  its 
prohibition  or  its  suspension 
shall  be  accorded  only  on  special 
petition  setting  forth  the  reason 
in  its  support  and  supported 
by  an  affidavit.  The  petition 
and  the  affidavit  must  be  serv- 
ed upon  the  adverse  party,  with 
two  days'  notice  of  its  presenta- 
tion. 

9.  The    prothonotary    shall 
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prepare  and  hand  to  each  of  the 
three  judges  in  review  a  roll 
upon  whicn  the  cases  are  enter- 
ed in  the  order  of  the  fylings 
required  by  article  1201  of  the 
code  of  procedure ;  and  this  roll 
shall  include  the  number  of  the 
case,  the  names  briefly  of  the 
parties  and  of  their  attorneys', 
that  of  the  judge  whose  judg- 
ment is  submitted  to  review,  to- 
gether with  the  date  of  the  judg- 
ment and  that  of  the  inscription. 
lO.  The  clerk  shall  also  pre- 
pare for  his  own  use  a  similar 
roll  wherein  he  shall  note,  dur- 
ing the  sittings  of  the  court,  al  1 
the  proceedings  that  take  place, 
all  the  orders  given  by  the  court 
and  all  the  rulings  on  incidental 
matters  made  without  going  en 
deliberi. 


GENERAL   RULES   AP- 
PLICABLE TO  ALL 
THE  COURTS. 

After  having  been  made  as 
prescribed  bv  article  73  of  the 
code  of  procedure,  the  rules  of 
practice  shall  be  deposited  in 
the  office  of  the  prothonotary  of 
this  court  at  Quebec,  who  shall 
cause  them  to  be  translated  into 
English  and  published  in  the 
Quebec  Official  Gazette. 

L.  N.  Casault,  Chief  Justice, 

M.  M.  Tait, 

A.  B.  Routhier, 

J.  B.  Bourgeois, 

L.  B.  Caron, 

L.  A.  Jette\ 

Henri  T.  Taschereau, 

Charles  Gill, 

Ernest  Cimon, 

L.  O.  Loranger, 

Frederick  W.  Andrews, 

H.  C.  Pelletier, 


Jules  E.  Larue, 

J.  Alphonse  Ouimet, 

Charles  Peers  Davidson, 

Louis  Tellier, 

Ls  A.  de  Billy, 

S.  Pagnuelo, 

J.  A.  Gagne, 

Charles  J.  Doherty, 

J.  S.  Archibald, 

J.  J.  Curran, 

Wm.  White, 

F.  X.  Lemieux. 


FORMS 
No.  1. 

FIAT  FOR  WRIT  OF  SUMMONS 

Province  of  Quebec, l 
District  of  J 

Superior  Court. 
A.  B.,  (actual  domicile  and 
quality), 

Plaintiff, 
vs 
C.   D.,    (actual  or  last  known 
residence). 

Defendant. 
I  appear  for  the  plaintiff  and 
demand  a  writ  of  summons 
against  the  defendant  to  appear 
(if  returnable  at  a  faced  date  on 
the  day  of  the  month  of 

next  or  instant :  if  at  an 
intermediate  date  on  the  sixth 
day  or  more  according  to  the 
distance  of  the  place  where  the 
summons  has  to  be  made,  after 
summons).   Demand  $  ac- 

tion for  debt  (or  damages,  or  as 
the  case  may  be). 
Writ  addressed  to  this 

189 

E.  F., 
Atty  for  Plff. 
N.  B. — The  notes  beneath  form, 
No.  Vindicate  the  changes  which, 
in  the  cases  therein  mentioned, 
should  be  made  therein. 
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No.  2. 

WRIT  OF   SUMMONS    ADDRESSED 

TO    THE    SHERIFF    OR   TO    A 

BAILIFF  OF  THE  DISTRICT 

IN  WHICH  THE  WRIT 

IS  DELIVERED 

Province  of  Quebec, ) 
District  of  J 

In  the  Superior  Court. 

Victoria,  by  the  Grace  of  God, 

of  the  United  Kingdom  of 

Great  Britain  and  Ire- 


No. 


land,  Queen,  Defen- 
der of  the  Faith. 


To  C.  D.,  (actual  or  last  known 
residence), 

Defendant ; 

We  command  you  to  appear 
in  Our  said  Court,  at  the  court 
house  in  (the  city  or  town  or  vil- 
lage or  municipality  of  , 
as  the  case  may  be)  "  the 
day  after  the  service  of  this  writ" 
to  answer  to  the  demand  of 

A.  B.,  (actual  domicile  and 
quality)  Plaintiff,  con- 

tained in  (the  declaration  or  the 
requite  libellee,  as  the  case  may 
be)  hereunto  annexed. 

In  default  whereof,  the  Plain- 
tiff may  obtain  judgment 
against  you  by  default. 

In  witness  whereof,  We 
have  caused  the  seal  of  Our 
said  Court  to  be  hereunto 
affixed,  at  ,  this  (day, 

month)  in  the  year  of  Our  Lord, 
one  thousand 

A.  B. 
P.  S.  C. 

This  writ  is  addressed  to  the 
Sheriff  or  to  a  bailiff  of  the  dis- 
trict of  (name  of  the  district  in 
which  the  writ  %s  delivered). 


No.  3. 

writ  of  summons  addressed 
TO  the    sheriff    or    to   a 

BAILIFF  OF  A  DISTRICT  OTHER 
THAN  THAT  IN  WHICH  THE 
WRIT  IS  DELIVERED. 


Province  of  Quebec, 
District  of 


} 


IN  THE  SUPERIOR  COURT. 


Victoria,  &c. 


No. 


To  the  Sheriff  (or  to  a  bailiff^  of 
the  district  of  (name  of  the 
district.) 

Greeting  : 

We  command  you  to  summon 
C.  D.,  (actual  or  last  known 
residence).  Defendant,  to  ap- 
pear in  Our  said  Court,  at  the 
court-house,  in  (the  city  or  town 
or  village  or  municipality  of 
,  as  the  case  may  be) 


on 


u 


the 


day   after   the 


service  of  this  writ "  to  answer 
to  the  demand  of 

A.  B.,  (actual  domicile  and 
quality)  Plaintiff,  con- 

tained in  the  declaration  here- 
unto annexed. 

In  default  whereof  by  the  said 
Defendant,  the  Plaintiff  may 
obtain  judgment  against  him 
by  default. 

In  witness  whereof,  etc. 

P.  S.  C. 

N.  B.  1.  When  the  declara- 
tion is  written  in  the  body  of 
the  writ,  the  words  "  contain- 
ed IN  THE  DECLARATION  HERE- 
UNTO annexed  "  must  be  re- 
placed by  the  words  "who 
claims  from  you"  (with  a 
blank  of  half  a  page). 
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2.  On  the  back  of  the  copy  of 
the  writ  served  upon  the  defen- 
dant, the  officer  making  the 
service  shall  put  "  served  the 
{day,  month,  year)  and  his  sig- 
nature, 

3.  If  the  writ  be  made  return- 
able on  a  determinate  day,  the 
part  between  parentheses  must 
be  replaced  by  the  day  and  the 
month,  with  the  words  pres- 
ent or  next  (as  the  case  may 
be). 

4.  When  the  action  is  by 
the  Attorney-General  for  the 
Crown  or  in  his  official  quality, 
the  words  "  to  the  demand  of 
N.  B.  etc.,  contained  in  the 

DECLARATION  HEREUNTO  AN- 
NEXED "  must  be  replaced  by 
the  following  to  the  special 

INFORMATION  OF  OUR  ATTOR- 
NEY-GENERAL  (of  Canada  or 
of  the  Province  of  Quebec, 
as  the  case  may  be.) 

5.  In  Qui  Tam  actions,  after 
the  word  "  plaintiff,"  must  be 
added  "  prosecuting  as  well 
in  his  own  name  as  for  US  " 
or  by  indicating  the  party  join- 
ed other  than  the  Crown  to 
whom  a  part  of  the  fine  be- 
longs. 

6.  In  the  summons  in  prohi- 
bition, to  the  name  of  defen- 
dant should  be  added  that  of 
the  judge  of  the  lower  court  or 
of  the  court  itself,  as  the  case 
may  be. 

7.  Form  No.  3  is  the  one 
which  should  be  used  when  the 
writ  is  addressed  to  the  sheriff 
or  to  a  bailiff  of  the  district  in 
which  it  is  delivered  and  at  the 
same  time  to  the  sheriff  or  to  a 
bailiff  of  another  district. 


No.  4. 

SUBPCENA. 

Province  of  Quebec, 
District  of 


•i 


IN  THE  SUPERIOR  COURT. 

Victoria,  &c. 
To  Greeting  : 

No. 

We  command  you  that,  lay- 
ing aside  all  and  singular  busi- 
ness and  excuses,  you  and  each 
of  you,  be  and  appear  in  your 
proper  person  before  US,  in  Our 
Superior  Court  for  the  district 
of  ,  in  Our, 

on  the  day  of  at 

TEN  of  the  clock  in  the  fore- 
noon of  the  same  day,  then  and 
there  to  testify  all  and  singular 
those  things  which  you  or  either 
of  you  know  in  a  certain  cause 
now  pending  in  Our  said  Court 
before  Us,  between 
A.  B. 
vs. 
CD., 
in  an  action 

and  this,  you  or  either  of  you 
shall  by  no  means  omit,  under 
the  penalty  imposed  by  law. 
In  witness  whereof,  etc., 
this  day  of 

Deputy  P.  S,  C. 


No.  5. 

SUBP03NA  DUCES  TECUM. 


Province  of  Quebec, 
District  of 


} 


IN  THE  SUPERIOR  COURT. 

Victoria,  &c. 


No. 


To 


Greeting  : 


We  command  you  that,  lad- 
ing aside  all  and  singular  busi- 
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ness  and  excuses  whatsoever, 
you  and  each  of  you  be  and  ap- 
pear in  your  proper  persons  be- 
fore Us,  in  Our  superior  Court, 
for  the  district  of  ,  in 

Our  ,  on  the 

day  of  at  TEN  of  the 

clock  in  the  forenoon  of  the 
said  day,  chen  and  there  to 
testify  all  and  singular  those 
things  which  you  or  either  of 
you  know  and  that  you  bring 
with  you  and  produce  (blank 
for  designation  of  the  docu- 
ments to  be  produced)  to  show, 
all  and  singular,  those  things 
which  the  said  paper-writing 
doth  import  concerning  a  cer- 
tain cause  now  pending  in  Our 
said  Court,  before  Us,  between 

A.  B. 
and 

C.   D. 
and  you  or  either  of  you,  shall 
by  no   means  omit,  under  the 
penalty  imposed  by  law. 
In  witness  whereof,  etc. 
Deputy  P.  S.  C. 


No.  6. 


ORDER  TO  ANSWER  ON  ARTICU- 
LATED FACTS  OR  SUPPLE- 
MENTARY OATH. 


} 


Province  of  Quebec, 
District  of 

Victoria,  &c. 
To 

In  a  cause  No.  of  the 

said  Superior  t  Court ;  in  which 
A.  B.,  (domicile  and  quality, 
as  in  the  summons)  is 

Plaintiff; 
and 
C.    D.,    (residence,  as  in  the 
summons)  is 

Defendant. 
We  command  you,  at  the  in- 
stance, of 


to  be  and  appear,  in  your  pro- 
per person,  before  Us,  at  the 
court-house  ,  in 

Our  f  in  Our 

said  district,  on  the 
day  of  ,  at  TEN  of 

the  clock  in  the  forenoon,  then 
and  there,  to  answer 
"  the  Interrogatories  upon  Ar- 
ticulated Facts,  to   be  put  to 
you  according  to  law." 
In  witness  whereof,  etc. 
Deputy  P.  S.  C. 

N.  B.— For  the  part  between 
parentheses  must  be  substi- 
tuted under  the  supplementary 
oath  put  to  you. 


No.  7. 


SUMMONS  TO  BE   EXAMINED   ON 
ABANDONMENT  OF  PROPERTY. 

Province  of  Quebec! 
District  of  J 

IN  THE  SUPERIOR    COURT. 

Victoria,  &c. 

In  re  abandonment  of  property 
by  {blank  /or  name  of  debtor). 

To 

We  command  you  to  appear 
before  a  judge  or  the  Protho- 
notary  of  this  Court  in  (this  city 
or  town  of)  the  (blank  for  date 
and  month  present  or  next),  to 
be  there  interrogated  relative  to 
the  statement  of  the  affairs  of 
the  debtor  aforesaid,  and  We 
command  you,  then  and  there, 
to  produce  all  the  books  and 
documents  relating  to  the  said 
statement  of  affairs  of  the  said 
debtor. 

IN   WITNESS   WHEREOF,  etc., 

Deputy  P.  S.  C, 
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No.  8. 

FORM  OF    SUMMONS    UNDER 
ARTICLE  811  OF  THE  0.  P. 

Province  of  Quebec,  \ 
District  of  J 

IN  THE  SUPERIOR    COURT. 

Victoria,  &c. 

A.  B.,  Plaintiff; 


vs. 


Defendant. 


CD., 
To 


We  command  you,  at  the  in- 
stance of  to  appear  before 
a  judge  of  this  Court  or  the  Pro- 
thonotary  thereof,  at  the  court- 
house in  (the  city  or  town  of) 
the  {blank  for  date,  month 
present  or  next),  at  ten  o'clock 
in  the  forenoon,  to  be  examined 
on  all  the  facts  relating  to  a 
hypothec  (or  claim)  mentioned 
in  the  certificate  of  the  registrar 
for  the  registration  division  of 
(name  of  division)  (or  in 
an  opposition  fyled  in  this 
cause),  and  to,  then  and  there, 
produce  all  the  books  or  docu- 
ments in  your  possession  relat- 
ing to  such  hypothec  (or  claim.) 

In  witness  whereof,  etc., 

•  Deputy  P.  S.  C. 


No.  9. 


FIAT     FOR     WRIT     OF     VENIRE 
FACIAS. 

Province  of  Quebec,  \ 
District  of  / 

IN  THE  SUPERIOR    COURT. 

No. 


A.  B.,  (actual  domicile  and 

quality.) 

Plaintiff; 

vs. 

O.  D.,  (known  residence,  as  in 
writ  of  summons, 

Defendant. 

• 
I  demand  a  writ  of   Venire 
Facias  addressed  to  the  Sheriff 
of  this  district,  returnable  the 
this  18 

Attorney  for  Plff. 


No.  lO. 

FIAT  FOR  CAPIAS,  ARRET  SIMPLE, 
8AISIE-REVENDICATION   AND 
SAISIE-CONSERVATOIRE. 


Province  of  Quebec, 
District  of 


} 


IN  THE  SUPERIOR    COURT. 

A.  B.,  (actual  domicile  and 
quality), 

Plaintiff, 
vs. 

C.  D.,  (actual  or  last  known 
residence), 

Defendant. 

I  appear  for  the  plaintiff  and 
demand  for  him  against  the  de- 
fendant a  writ  of  capias  ad  re- 
spondendum addressed  to 
returnable(niim&erof  days  after 
service) .  Demand  $  action 
of  debt  (or  of  damages,  as  the 
case  may  be)',  this  18 

Atty.  for  Plff. 

N.  B.  1 .  If  the  writ  be  after 
judgment,  the  fact  must  be  men- 
tioned and  the  date  of  the  judg- 
ment given, 


^ 
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2.  If  the  writ  be  for  "  arret 
simple*''  the  words  'capias  ad 
respondendum"  should  be  re- 
placed by  "  saisie-arrit  to  at- 
tach BT  SEIZURE  AND  ARREST 
THE  MOVABLE  EFFECTS   OF  THE 

SAID  DEFENDANT." 

3.  If  the  writ  be  for  "saisie- 
revendication"  or  for  "  saisie- 
oonservatoire,"  those  words 
should  be  substituted  for 
"capias  ad  respondendum," 
and  the  enumeration  and  des- 
cription of  the  movable  effects 
to  be  seized  should  be  added,  to- 
gether with  mention  of  the 
nature  of  the  demand  after 
mention  of  its  amount. 


No.  11. 

writ  of  venire  facias. 


} 


Province  of  Quebec, 
District  of 

IN  THE  SUPERIOR    COURT. 

Victoria,  &c. 
No. 

To  The  Sheriff  of  Our  Dis- 
trict of 

Greeting  : 

We  command  you  that  you 
cause  to  come  before  Us,  in  Our 
Superior  Court  in  Our  (city  of 
town  of,  or  village  of,  or  parish 
ofy  as  the  case  may  be)  in 

Our   said   district,  on  ,  at 

ten  o'clock  in  the  forenoon, 
the  several  persons  named  in 
the  panel  hereunto  annexed,  to 
make  a  special  jury  in  the  cause 
between 

A,  B.,  (domicile  and  quality,  as 
in  the  writ  of  summons) 

Plaintiff; 

vs. 

C.  D.,  (residence,  as  in  the  said 
writ) 

Defendant. 


And  have  then  and  there  this 
writ. 

In  witness  whereof,  etc., 

P.  S.  C. 


No.  12. 

writ  of  capias   ad'  respon- 
dendum. 

Province  of  Quebec, 
District}  of 


} 


IN  THE    SUPERIOR   COURT. 


No. 


To 


Greeting  : 


We  command  you  to  arrest 
(Names   and   actual  or  last 
known  residence  of  the  defend- 
ant.) 

if  he  be  found  within  the  limits 
of  Our  district  of  or  in  any 

other  district  of  this  Province, 
and  to  detain  him  under  safe 
guard  and  to  bring  him  before 
Us  in  Our  Superior  Court  in 
Our  in  Our  said  district  of 

(the  sixth  or  more)  day 
after  his  arrest  as  aforesaid,  so 
that  he  may  answer  to  the  de- 
mand of 

A.    B.,    (actual   domicile   and 
quality). 

Plaintiff.. 

contained  in  the  declaration  to 
be  served  pursuant  to  law,  and 
to  continue  to  detain  him  until 
there  shall  be  further  done  and 
received  what,  in  Our  said 
Court,  shall  be  ordered  in  this 
respect ;  and  have  you  also  then 
and  there  this  writ. 

In  witness  whereof,  etc, 

Deputy  P.  S.  C. 
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N.  B. — On  the  back  oftliewrit 
shall  be  entered :  **  Issued  on 
the  affidavit  of  for  the  sum 

of,  this  day  of  , 

18 

G.  F., 

Atty  for  Plff. 

N.  B.  — For  this  form  and  the 
two  following.  When  for  the 
execution,  the  capias  is  address- 
ed to  the  bailiffs,  the  following 
must  be  inserted  between  the 
words  "Province"  and  to 
"  detain  him  "  -.—and  to  deliver 
the  body  of  the  said  C.  B.,  to- 
gether with  the  present  writ 
and  the  return  of  your  doings 
thereon,  to  the  sheriff  of  this 
district.  And  we  enjoin  the 
said  sheriff  to  receive  and  detain 
the  said  C.  D.,  &c,  as  aforesaid. 


No.  13. 

writ  of  capias  during  the 

SUIT. 


Province  of  Quebec, 
District  of 


} 


In  the  Superior  Court. 
Victoria,  &c. 


No. 


To 


Greeting. 


We  command  you,  in  a  cause 
pending  before  Our  said  Court, 
in  our  said  district,  in  which 
A.  B.  (actual  domicile  or  qual- 
ity) is  plaintiff,  and  C.  D.  (act- 
ual or  last  known  residence)  is 
defendant,  to  arrest  the  body  of 
the  said  C.  D.,  if  he  be  found 
within  the  limits  of  Our  district 
of  ,  or  of  any  other  district 

of  this  province,  to  detain  him 
in  safe  keeping  and  to  bring 
him  before  Us  in  Our  Superior 


Court  in  Our  district  of  ' , 

in  Our  (city  or  town,  etc),  the 
day  after  his  arrest  as  aforesaid, 
so  that  he  may  answer  to  the 
demand  contained  in  the  peti- 
tion hereunto  annexed,  a  certi- 
fied copy  of  which  shall  be  serv- 
ed upon  the  said  C.  D.,  as  well 
as  a  certified  copy  of  the  present 
writ,  and  to  continue  to  detain 
him  until  there  shall  be  done 
and  received  what  in  our  said 
court  shall  be  ordered  in  this  re- 
spect ;  and  have  you  also  then 
and  there  this  writ. 

In  witness  whereof,  etc., 

Deputy  P.S.C. 

N.  B.— If  the  writ  be  ad- 
dressed to  a  bailiff  the  additions 
indicated  at  the  foot  of  the  pre- 
ceding form  must  be  made. 

Entry  on  the  back  of  the  writ 
as  noted  in  form  No.  12. 


No.  14. 

WRIT    OF  CAPIAS   AFTER    JUDG- 
MENT. 

Province  of  Quebec, ) 
District  of  j 

In  the  Superior  Court. 

Victoria,  &c  . 

No. 

To 

Greeting  : 


We  command  you,  in  a  cause 
heretofore  pending  in  Our  said 
Court,  in  Our  district  of 
in  Our  (city  or  town,  etc.)  in 
which  A.  B.,  (actual  domicile 
and  quality)  was  plaintiff,  and 
C.  D.,  (actual  or  last  known 
residence)  was  defendant,  and 

15 
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in  which  the  said  plaintiff,  on 
the  obtained  judgment 

against  the  said  defendant  for 
the  sum  of  ,  with  interest 

at     per  cent  from        and  costs 
aince  taxed  at  with  inter- 

est from  to  arrest  the 

body  of  the  said  C.  D. 
{Remainder  as  inform  No.  12.) 

Entry  on  the  back  of  the  writ 
as  noted  in  form  No.  12. 


No.  15. 

WRIT  OF   SIMPLE    ATTACHMENT 
(SAISIE- ARRET  SIMPLE.) 

Province  of  Quebec,  \ 
District  of  J 

In  the  Superior  Court. 

Victoria,  &c. 

To  the  Sheriff  of  (or  to  the  Bail- 
iffs of) 

Greeting  : 

We  command  you  at  the  in- 
stance of  A.  B.,  (actual  domi- 
cile and  quality)  plaintiff,  to  at- 
tach the  movables  and  effects  of 
C.  13.,  (actual  or  last  known 
residence);  and  the  said  mov- 
ables and  effects  so  attached 
safely  to  keep,  until  the  attach- 
ment thereof  shall  be  deter- 
mined by  this  court  in  due 
course  of  law.  And  We  com- 
mand you  also  to  summon  the 
said  defendant  to  appear  before 
this  Court,  at  the  court-house  in 
in  Our  (city  or  town  or  village) 
on  the  day  after  the  ser- 

vice upon  him  of  this  writ  to 
answer  the  demande  contained 
in  the  declaration,  to  be  served 
pursuant  to  lawr ;  and  to  set 
forth  the  reasons,  If  any,  why 
the  attachment  should  not  be 


declared  good  and  valid.  Where- 
upon, you  will  certify  unto  Us 
your  doings  upon  this  writ. 

In  witness  whereof,  etc., 

Deputy  P.  S.  C. 

On  the  back  of  the  writ  :— 

Issued  upon  the  affidavit  of 
for  the  sum  of 

Attorney  for  Plaintiff. 


No.  16. 

WRIT  OF  8AI8IE-REVENDICA- 
TION. 


} 


Province  of  Quebec, 
District  of 

In  the  Superior  Court. 

Victoria,  &c. 
No. 

To  the  Sheriff  (or  to  the  Bail- 
iff of). 

Greeting  : 

• 

We  command  you,  at  the  in- 
stance of  A.  B.,  (actual  cUrmi- 
cile  and  quality)  plaintiff,  to 
seize,  attach  and  revendicate 
the  movable  effects  following, 
namely  :  (enumeration  and  de- 
scription of  the  effects  to  be 
seized  as  in  the  fiat)  of  which 
the  said  plaintiff  claims  the  pos- 
session in  his  quality  of  (owner 
or  pledgee,  depositary,  usufruc- 
tuary, institute  of  substitution 
or  substitute,  as  the  case  may 
be),  and  which  he  alleges  to  be 
of  the  value  of  and  to  be 

detained  by  C.  D.,  (actual  or 
last  known  residence)  the  de- 
fendant, and  the  said  mov- 
able effects  to  hold  in  your 
charge  and  custody,  until  the 
attachment  thereof  shall  be  de- 
termined as    of  right    by  Our 


FORMS. 


227 


said  Court ;  and  We  also  com- 
mand you  to  summon  the  said 
C.  D.,  the  defendant,  to  appear 
before  this  Court,  at  the  court- 
house, in  Our  {city,  or,  &c.)  the 
day  after  the  service  upon 
him  of  this  writ  to  answer  to 
the  demand  contained  in  the  de- 
claration to  be  served  pursuant 
to  law,  and  to  set  forth  the  rea- 
sons, if  any  there  be,  why  the 
said  attachment  should  not  be 
declared  good  and  valid.  After 
which  you  will  return  your  pro- 
ceedings on  this  writ. 

In  witness  whereof,  etc., 

P.  S.  C. 

On  the  back  of  the  writ  :— 

Issued  on  the  affidavit  of 
for  the  sum  of  $ 

Atty  for  Plff. 


No.  17. 


WRIT  OF  SAISIE-CONSERVATOIRE 


Province  of  Quebec, 
District  of 


} 


No. 


In  THE  SUPERIOR  COURT. 

Victoria,  &c. 


To 


Greeting  : 


We  command  you,  at  the  in- 
stance cf  A.  B.,  (actual  domi- 
cile and  quality),  plaintiff,  to 
seize  and  arrest  the  movable 
effects  following,  namely :  (de- 
scription as  in  the  affidavit  and 
fiat)  in  the  possession  of  C.  D., 
(actual  and  last  known  resi- 
dence) defendant,  of  which  he, 
the  said  plaintiff,  is  entitled  (to 
reclaim,  the  possession  or  to 
rank   by  preference  upon  the 


price  thereof  or  to  have  placed 
under  judicial  custody  in  01  der 
to  assure  the  exercise  of  his 
rights,  as  the  case  may  be),  and 
to  hold  and  detain  ths  same  un- 
til this  court,  upon  the  said  at- 
tachment, shall  have  ordered  as 
of  right.  And  we  further  com- 
mand you  to  summon  the  said 
defendant  to  appear  before  this 
Court,  at  the  court-house,  in 
Our  (city  o-r,  &c.) 

N.  B. — The  remainder  as  in 
the  writ  of  arret  simple . 

In  witness  whereof,  etc. 

P.  S.  C. 

On  the  back  of  the  writ  : — 

Issued  on  the  affidavit  of 
for  the  sum  of 

Attorney  for  Plff. 


No  18. 


FIAT    FOR    WRIT    OF    SAISIE   EN 
MAIN  TIERCE   BEFORE  JUDG- 
MENT. 


Province  of  Quebec, 
District  of 


} 


IN  THE  SUPERIOR  COURT. 

A.  B.,  (actual  domicile  and 
quality.) 

Plaintiff; 

•     vs. 

C.  D.  (actual  or  last  known 
residence). 

Defendant ; 
and 

E.  T.,  (actual  domicile  and 
quality). 

Garnishee. 

I  appear  for  the  plaintiff  and 
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demand  for  him  against  the 
defendant  a  writ  of  saisie-arret 
in  the  hands  of  the  garnishee 
above  named,  addressed  to 

and  returnable 
(hour,  day,  month,  year).    De- 
mand $  action  (of  debt 
or  damage,  as  the  case  may  be). 
This                18 

Atty  for  Plff. 


No.  19. 

FIAT  FOR  SAISIE-GAGERIE. 


Province  of  Quebec, 
District  of 


} 


IN  THE  SUPERIOR  COURT. 

A.  B.,  (actual  domicile  and 
quality), 

Plaintiff. 
C.  D.,  {actual  or  last  known 
residence), 

Defendant. 

I  appear  for  the  plaintiff  and 
demand  for  him  against  the  de- 
fendant a  writ  of  saisie-gagerie 
addressed  to  to 

attach  all  the  movables  and 
effects  garnishing  the  following 
premises,  to  wit :  (description 
of  the  premises).  Writ  return- 
able the  day  after 
the  service  of  this  writ. 

Demand  $  rent 

This  18 

Attorney  for  Plff. 


No.  20. 

FIAT  FOR  WRIT  OF  SAISIE-GAGE- 
RIE PAR  DROIT  DE  SUITE  : 


Province  of  Quebec, 
Pistrict  of 


} 


SUPERIOR   COURT. 

A.  B.,  (actual  domicile  arul 
quality). 

Plaintiff; 
vs. 

C.  D.,  (actual  or  last  known 
residence). 

Defendant; 

and 

E.  F.,  (actual  or  last  know* 
residence). 

Mis  en  came, 

I  appear  for  the  plaintiff  aim 
demand  for  him  a  writ  of  saisu 
gagerie  addressed  to 
to  attach  for  rent  the  household 
goods,  effects,  animals,  "mer- 
chandize" "and  farm  imple- 
ments "  which  garnished  the 
following  premises,  to  wit: 
(description  of  the  premises)^ 
which  the  said  defendant  has, 
within  eight  days,  removed  to 
or  upon  the  following  premises, 
to  wit :  (description  of  prem- 
ises). Returnable  the 
day  after  service  of  this  writ 
on  the  defendant. 


Demand  $ 
This 


rent 

18 
Atty  for  Plff- 


N.  B.  The  words  merchandize 
and  farm  implements  shoyU 
be  omitted  when  the  premises 
leased  are  neitlier  a  shop  nor  a 
farm. 


No  21. 


WRIT  OF  SAISIE-GAGERIE. 


Province  of  Quebec, 
District  of 


} 


J 
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No. 


IN  THE  SUPERIOR  COURT. 

Victoria,  &c. 


To 


Greeting  : 


We  command  you,  at  the  in- 
stance of  A.  B.,  actual  domicile 
and  quality) \  plaintiff,  to  at- 
tach, by  seizure  and  arrest  of 
Saisie-gagerie,  in  the  hands  of 
CD.,  (actual  or  last  named  resi- 
dence), defendant,  all  and  every 
the  movable  effects,  household 

goods,  and  furniture  "  merchan- 
ize  "  and  "  implements  used  in 
its  working"  which  shall  be 
found  "  on  the  farm  as  well  as  " 
in  the  "  store,"  workshop,  house 
and  dependencies  occupied  by 
the  defendant  and  described  as 
follows,  to  wit :  (description  of 
the  premises)  and  to  keep  the 
same  until,  upon  the  attach- 
ment thereof,  it  shall  be  ordered 
by  Our  said  Courts  as  of  right. 
We  command  you  also  to  sum- 
mon the  said  C.  D.,  defendant, 
to  be  and  appear  before  Our 
said  Court,  in  Our  (city  or  town, 
etc.,)  the  day  after  the 

service  upon  him  of  this  writ,  to 
answer  to  the  demand  of  the 
said  plaintiff,  contained  in  the 
declaration  to  be  served  pur- 
suant to  law  and  to  state  the 
reasons,  if  any  there  be,  why 
the  said  attachment  should  not 
be  declared  good  and  valid. 
After  which,  you  will  return 
your  proceedings  on  this  writ. 
In  witness  whereof,  etc., 

P.  S.  C. 

N.  B.  When  the  premises 
leased  are  not   a   store,  "  the 

Words  MERCHANDIZE  AND  SHOPS 

should  be  struck  out,  in  the 
writ  and  when  not  a  farm,  the 
words  "implements  used  in 
the  working  "  and  the  words 


"on  the  farm  as  well  as" 
should  be  struck  out  in  the  writ. 


No.   22. 

writ   of   saisie  gagerie  par 
droit  de  suite. 


Province  of  Quebec, 
District  of 


} 


To 


IN  THE  SUPERIOR  COURT. 

Victoria,  -&c. 

Greeting  : 


We  command  you,  at  the  in- 
stance of  A.  B.,  (domicile  and 
quality)  plaintiff,  to  attach  by 
seizure  and  arrest  of  saisie- 
gagerie  all  and  every  the  mov- 
able effects,  household  goods, 
furniture  and  animals  which, 
within  the  last  eight  days,  fur- 
nished and  garnished  the  fol- 
lowing premises,  to  wit:  (de- 
scription of  premises  occupied 
by  the  lessee  under  the  lease) 
which  the  said  C.  D.,  (actual  or 
last  known  residence)  the  de- 
fendant, heretofore  possessed 
in  virtue  of  a  lease  granted  to 
him  and  which  he,  the  said  de- 
fendant, has  within  the  eight 
days  aforesaid,  carried  off  and 
removed  to  the  following  pro- 
perty, to  wit :  description  of 
the  premises  to  which  the  effects 
liave  been  removed)  belonging 
before  the  carrying  off  and  re- 
moval aforesaid  to  E.F.,  (actual 
domicile  and  quality)  or  in  his 
possession  and  to  hold  the  same 
until,  upon  the  said  attach- 
ment. Our  said  Court  shall 
have  ordered  as  of  right.  And 
We  further  command  you  to 
summon  the  said  C.  D.  and 
E.  F.  to  appear  before  Our  said 
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Court,    at  the  court-house,  in 
Our  (city  or  town,  <X:c.)  the 

day  after  the  service 
upon  each  of  them  of  the  pre- 
sent writ,  to  answer  to  the  de- 
mand contained  in  the  declara- 
tion to  be  served,  pursuant  to 
law,  and  to  set  forth  the  rea- 
sons, if  any  they  have,  why  the 
said  attachment  should  not  be 
declared  good  and  valid.  After 
which,  you  will  return  your  do- 
ings on  this  writ. 

IN  WITNESS  WHEREOF,  etc., 

P.  S.  C. 

Entry  on  the  back  of  the  writ 

Issued  on  the  affidavit  of 
for  the  sum  of 

Atty  for  Plff. 


No.  23. 

WRIT  OF  SATSIE  EN  MAIN-TIERCE 
BEFORE  JUDGMENT 

Province  of  Quebec,! 
District  of  / 

In  the  Superior  Court. 


No. 


Victoria,  &c. 


To 


Greeting  : 


We  command  you,  at  the  in- 
stance of  A.  B.,  (actual  domi- 
cile and  quality),  Plaintiff  to 
summon  C.  D.,  (actual  resi- 
dence), Defendant,  and  E.  F., 
(actual  domicile  and  quality), 
Garnishee,  to  appear  before  this 
Court,  at  the  court-house,  in 
Our  (city  or  town  or  of)         the 

day  of  the  month  of 
(present  or  next),  at  ten  o'clock 
in  the  forenoon  for  the  said  gar- 
nishee to  declare  upon  oath,  the 
sums  of  money,  movable  effects 
or  other  things  that  he  owes  or 
has  in  his  possession  belonging 
to  the  said  defendant,  or  that  he 


may  owe  or  have  belonging  to 
him  hereafter  in  his  possession ; 
and  We  command  the  said  gar- 
nishee not  to  dispossess  himself 
of  the  said  moneys,  movable 
effects  or  other  things,  until 
Our  Court  shall  have  ordered 
upon  the  said  attachment  as  of 
right ;  and  for  the  said  defend- 
ant to  answer  to  the  demand  of 
the  plaintiff  contained  in  the 
declaration  to  be  served  pur- 
suant to  law  and  to  set  forth  the 
reasons,  if  any  he  has,  why  the 
said  attachment  should  not  be 
declared  good  and  valid.  And, 
in  default  by  them  to  appear, 
and  by  the  said  garnishee  to 
make  the  required  declaration, 
judgment  may  be  obtained 
against  them  by  default  and  the 
saisie-arret  declared  valid. 

In  witness  whereof,  etc. 

P.  S.  C. 

Entry  on  the  back. 

Issued  on  the  affidavit  of 
for  the  sum  of 

Atty  for  Plff. 

N.  B.— Whenever  required  by 
law,  mention  must  be  made  of 
the  nature  of  the  defendants 
functions  and  where  he  exer- 
cises t?iem  immediately  after  his 
name  and  actual  residence. 


No.  24. 

FIAT  FOR  WRIT  OF  SAISIE- ARRET" 
EN  MAIN  TIERCE  AFTER 
JUDGMENT 

Province  of  Quebec,  \ 
District  of  J 

In  the  Superior  Court. 

A.  B.,  (actual  domicile  and 
quality) 

Plaintiff ; 
No. 

vs. 
C  D.,  (actual  or  last  krtoivn 
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residence  and,  when  the  law  so 
requires*  mention  of  the  nature 
of  the  calling  of  the  defendant 
and  the  place  where  he  exercises 
it). 

Defendant ; 
and 

E.  F.,  (actual  domicile  and 
quality) 

Garnishee  (Tiers-Saisi.) 

I  appear  for  the  plaintiff  and 
demand  for  him  a  writ  of  saisie- 
arret  after  judgment  in  the 
hands  of  the  garnishee.  Writ 
addressed  to  and  return- 

able the  (day  and  month.) 

"  Judgment  (date  and  amount) 
"  with  interest  at  per 

"  cent  from  (date)  Costs, 

"  with  interest  from 

"The  plaintiff  is  authorized  to 
"take  out  execution  for  the  costs 
"  in  his  own  name." 
This  18 

L.  N., 

AttyforPlff. 

N.  B.— 1.  If  the  saisie-arret 
is  not  taken  for  a  balance  or 
for  the  costs,  the  form  should  be 
changed  accordingly. 

2.  When  the  saisie  arret  is  de- 
manded before  judgment  all  in 
.  the  above  fiat  marked*with  par- 
entheses should  be  omitted. 


No.  25. 

WRIT  OF  SAISIE- ARRET  AFTER 
JUDGMENT. 

Province  of  Quebec,  ) 
District  of  j 

In  the  Superior  Court. 
Victoria,  &c,  (as  in  No.  2.) 
No. 

A.  B.,  (domicile  and  quality, 
as  in  the  judgment) 

Plaintiff, 
vs. 
C.  D.,  (residence   as  in   the 


judgment,  and,  where  the  law 
so  requires,  mention  of  the.  na- 
ture of  his  calling  and  the  place 
where  he  exercises  it.) 

Defendant, 
and 

E.  F..  (actual  domicile  and 
quality)  Garnishee  (Tiers-Saisie) 

Whereas  the  plaintiff  above 
named  has  obtained  judgment 
in  this  Court  against  the  defend- 
ant above  named  on  the 
for  the  sum  of  with  in- 

terest at  per  cent  from  the 

*'  and  the  costs  since  taxed 
at  with  interest  thereon 

from  the  date  of  the  judgment"  t 
and  there  still  remains  due  the  ' 
whole  amount  of  the  said  sum, 
"the    costs"  and    the    interest 
"upon  the  one  and  upon  the 
other"  or  the  balance  of 
(as    the    case   may    be)    "and 
whereas  the  plaintiff  has  been 
authorized  to  execute  the  said 
j  udgment  for  the  costs . " 

We  command  you  and  each 
of  you,  the  said  garnishee  (tiers- 
saisi)  and  defendant,  to  appear 
before  this  Court  at  the  court- 
house (in  the  city  or  toum  or 
village  or  parish  of,  as  the  case 
may  be)  on  the  day  of  the 

month  of  (next  or  present, 

as  the  case  may  &e)at  ten  o'clock 
in  the  forenoon,  for  the  said 
garnishee  (tiers-saisi)  to  declare 
upon  oath  the  sum  or  sums  of 
money,  rents,  revenues  and 
movable  effects  that  he  has  or 
shall  or  may  have  in  his  hands 
due  or  belonging  to  the  said  de- 
fendant, ana  to  show  the  rea- 
sons, if  any  you  have,  why  the 
E resent  attachment  should  not 
e  declared  good  and  valid. 
And  you,  the  said  garnishee 
(tiers-saisi)  are  enjoined  not  to 
dispossess  yourself  of  the  sums 
of  money  to  the  amount  of  the 
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the  Sheriff  of  this  district  to 
seize  and  sell  the  movable  and 
immovable  effects  of  the  defend- 
ant Judgment  (date)  for 
$  with  interest  on 
$  at  per  cent 
Costs  taxed  with  interest  from 
the  date  of  judgment  distracted 
in  favor  of  L.  M.,  attorney. 

The  plaintiff  is  authorized  to 
execute  for  the  costs  at 

18 
Attorney  for  Plaintiff. 

N.  B.  When  the  execution  is 
only  against  movables*  the  writ 
may  be  addressed  to  the  sheriff 
or  to  the  bailiffs,  and,  in  such 
case,  tlie  words  "  and  immov- 
ables "  must  be  omitted.  And, 
if  the  party  causing  the  execu- 
tion is  not  empowered  to  execute 
for  tlie  costs,  all  relating  to  the 
latter  must  be  struck  out.  If 
the  execution  be  only  against 
immovables,  movables  must  be 
struck  out,  and  in  Viat  case 
the  writ  can  only  be  addressed 
to  the  sheriff. 


No.  27. 


WRIT  OF  FIERI   FACIAS. 


Province  of  Quebec, 
District  of 


} 


In  the  Superior  Court. 

Victoria,  &c. 

To  the  Sheriff  of  the  district  of 
(_  ) 


No. 
Whereas 


Greeting  , 


A.  B.,  (domicile  and  quality 
as  in  tfie  judgment), 
heretofore,  by  the  judgment  of 
Our  said  Court,  bearing    date 
the  (date,  month  and  year)  re- 


covered against  C.  D.,  (known 
residence  as  in  the  judgment) 
the  sum  of  currency ;  with 

interest  on  the  sum  of 
from  the  (day,  month  and  year) 
at  the  rate  of  per  centum 

per  annum,  until  paid ;  and  costs 
since  taxed  at  the  sum  of 
currency  with  interest  thereon 
from  the  date  of  the  said  judg- 
ment, the  said  costs  distracted 
in  favor  of  Mr.  L.  M.,  attorney  ; 
and  whereas  the  said  judgment 
remains  as  yet  unsatisfied, 
therefore  We  command  you  to 
levy  of  the  goods  and  chattels, 
lands  and  tenements  of  the  said 
C.  D.,  in  your  district,  the  sum 
of  currency,  being  the 

amount  of  the  said  principal 
and  costs  for  which  the  plaintiff 
is  authorized  to  execute,  with 
interest  on  one  and  the  other  as 
aforesaid,  the  whole  remaining 
to  be  paid  with  the  costs  of  this 
writ  and  further  your  costs  and 
disbursements  and  to  pay  and 
deposit  the  moneys  according  to 
law,  your  fees  and  disburse- 
ments as  aforesaid  being  there- 
from first  deducted. 

And,  after  the  said  sale,  you 
shall  return  this  writ  to  Our 
said  Court  with  your  doings 
thereon. 

In  witness  whereof,  etc., 
Attorney  for  Plaintiff. 

Deputy  P. S.C. 

N.  B.—  When  the  seizure  is 
only  of  immovables  the  words 

"  GOODS  AND    CHATTELS  "    must 

be  struck  out.  And  when  the 
seizure  is  of  movables  tlie  words 

"LANDS  AND  TENEMENTS  "  must 

be  expunged  and  then  the  writ 
may  be  addressed  to  the  Sheriff, 
or  to  the  bailiffs  appointed  for 
tlie  district  or  only  to  the  latter. 

If  the  plaintiff  is  not  author- 
ized to  seize  for  the  costs  every- 


234 


FORMS. 


thing  in  the  foregoing  form  re- 
lating to  the  costs  must  be 
struck  out. 


No..  28. 

WRIT  OF  VENDITIONI  EXPONAS, 
ARTICLE  604. 


Province  of  Quebec, 
District  of 


} 


in  the  superior  court. 

Victoria,  &c. 

No. 

To  the  Sheriff,  &c,  and  to  the 
Bailiffs,  &c. 

Greeting  : 

Whereas  on  the  (day,  month, 
year)  A.  B.,  (actual  domi- 
cile and  quality  as  in  t?ie  judg- 
ment) obtained  judgment  in 
Our  said  Court  against  C.  D., 
(residence  as  in  tlie  judgment) 
for  the  sura  of  $  with  in- 

terest thereon  at  per  cent 

from  and  costs  since  taxed 

at  with  interest  thereon 

from  the  date  of  judgment.  And 
whereas  an  execution  was  is- 
sued on  the  to  satisfy  the 
said  judgment  to  seize  and  sell 
the  effec ts(w  ova ble  and  immov- 
able or  movable  or  immovable 
only)  of  the  said  C.  D.,  and 
whereas  the  said  effects  were 
seized  on  the  (day,  month, 
year)  as  appears  by  the  proces- 
verbal  bearing  date  the  an- 
nexed to  this  writ ;  but  whereas 
the  said  writ  under  which  the 
said  attachment  was  made  is 
(lost  or  destroyed)  and  the  sub- 
sequent costs  and  the  cost  of  the 
present  writ  amount  to. 

We  command  you  to  proceed 
to  the  sale  of  the  effects  attach- 
ed as  aforesaid,  to  wit :  as 
they  are  described  and  specified 


in  the  proces-verbal  hereunto 
annexed  and,  after  deducting 
your  costs  and  disbursements, 
to  pay  or  deposit  the  proceeds 
according  to  law,  and  We  order 
you,  after  the  sale,  to  return  this 
writ  and  your  doings  thereon. 
In  witness  whereof,  etc. 

N.  B.— The  fiat  for  this  writ 
does  not  differ  from  form  No. 27 
save  in  tfie  addition  of  tlie  sub- 
sequent costs. 


No.  20. 

WRIT  OF   FIERI  FACIAS  ON   SUR- 
RENDER. 


} 


Province  of  Quebec, 
District  of 

In  the  Superior  Court  . 

Victoria,  &c. 
No. 
To  the  Sheriff  of  the  district  of 

Greeting  : 

Whereas  on  the(day,  month, 
year)  A.  B.,  (domicile  and  qrual- 
ity,asin  the  judgment)  plaintiff, 
in  a  hypothecary  action  against 
CD.,  (residence,  as  in  the  judg- 
ment), defendant,  obtained,  be- 
fore Our  said  Superior  Court,  in 
Our  said  district  of  judg- 

ment  declaring   the  following 
property,  to  wit :  (designation) 
hypothecated  in  his  favor  for 
the  payment  of  the  sum  of 
with  interest  thereon  at 
per  cent  from  (day,  month, 

year)  and  for  the  costs  since 
taxed  at  with  interest  there- 
on from  the  date  of  the  judg- 
ment, the  said  costs  distracted 
in  favor  of  L.  M . ,  who  consents 
to  the  execution  for  the  same  by 
the  plaintiff,  and  whereas  the 


FORMS. 


235 


said  C.  D.  on  the  {day,  month, 
year)  has  made  a  surrender  of 
the  said  property  and  that  F.  G. 
(domicile  and  quality)  has  been 
named  curator  to  the  said  sur- 
render, We  command  you  to 
seize  and  attach  the  said  prop- 
erty upon  the  said  curator  and 
to  sell  the  same,  and,  after  de- 
ducting yourcosts  and  disburse- 
ments, to  deposit  and  pay  the 
proceeds  according  to  law,  And 
you  shall  return  the  present 
writ  to  this  Court,  with  your 
doings  thereon. 

In  witness  whereof,  etc. 

N.  B.— The  fiat  for  this  writ 
does  not  differ  from  form  No, 
£6  save  in  the  addition  of  the 
designation  of  the  property 
seized. 


No.  31. 


WRIT  OF  POSSESSION. 


No.  SO. 

FIAT  FOR  WRIT  OF  POSSESSION. 

Province  of  Quebec,  \ 
District  of  J 

In  the  Superior  Court. 

No. 

A.  B.,  (actual  domicile  and 
quality,  as. in  tlie  judgment) 

Plaintiff: 
vs, 

CD.,  (residence,  as  in  the 
judgment)    * 

Defendant. 

I  demand  for  the  plaintiff  a 
writ  addressed  to  (sheriff 

or  bailiff)  and  returnable  with- 
out delay  to  put  the  said  plain- 
tiff in  possession  of  (description) 
which  the  defendant  has  been 
condemned  to  deliver  up  to  him, 
but  which  he  detains  and  re- 
fuses to  deliver  up. 

Judgment  (date) 

This  18 

Atty  for  Plff . 


Province  of  Quebec, 
District  of 


IN  THE  SUPERIOR  COURT. 

Victoria,  &c, 
To 


No. 


Greeting  : 


Whereas,  on  the  day 

of  one  thousand  eight 

hundred  and  in  and  by 

a  certain  judgment  rendered  in 
Our  Superior  Court,  at 
in  a  cause  under  No. 
wherein 

A.  B.,  (present  domicile  and 
quality,  as  in  judgment)  was 
plaintiff  and  C.  D.,  (residence, 
as  in  the  judgment)  was  de- 
fendant, it  was  adjudged  that 
the  said  defendant  should, 
within  from  the 

service  upon  of  the 

judgment  in  this  cause  render- 
ed, quit,  abandon  and  deliver 
up  to  the  said  plaintiff 
the  (premises  or  the  house  or 
the  property)  described 
in  the  declaration  in  this  cause 
as  follows,  to  wit :  (designation) 

And  whereas  it  further  ap- 
pears of  record  that  a  true  copy 
of  the  aforesaid  judgment  was 
duly  served  upon  the  said  de- 
fendant, and  that  notwith- 
standing the  said  service,  the 
said  defendant  still  remains  in 
possession  of  the  above  de- 
scribed (premises  or  house  or 
property)  and  refuses  to  deliver 
up  the  same,  although  duly 
notified  so  to  do  as  aforesaid. 

We,  therefore,  command  you 
that,  without  delay,  you  eject, 
in  due  course  of  law,  the  said 
defendant  from  the  above  de- 
scribed (premises  or  house  or 
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property)  and  caufte  all  the 
goods  and  effects  which  may  be 
found  therein,  to  be  placed  in 
the  street,  mis  sur  le  carreau, 
and  cause  the  said  plaintiff  to 
be  put  in  possession  of  the 
same,  and  that  you  return  this 
writ,  with  your  doings  thereon, 
to  Our  said  Superior  Court  at 
without  delay. 

In  witness  whereof,  etc. 
Attorney  for  Plff . 

Deputy  P.  S.  C. 


No.  32. 

ORDER    TO    PUT   PURCHASER    IN 
POSSESSION. 

Province  of  Quebec,     ) 
District  of  J 

IN  THE  SUPERIOR  COURT. 

No. 

To  the  Sheriff  of  our  district  of 

Greeting  : 

Whereas  on  the  dav  of 

one  thousand  eight 
hundred  and  ninety 
by  a  judgment  rendered  in  Our 
said  Superior  Court,  at  , 

in  a  cause  under  the  number 
,  in  which 

A.  B.,  (domicile  and  quality,  as 

in  the  summons) 

was  plaintiff, 

and 

A.  D.,  (residence,  as  in  the  ac- 
tion) was  defendant. 

and 

L.   M.,    (actual    domicile   and 
quality)  was  purchaser. 

It  was  adjudged  that  the  said 


purchaser  be  put  in  possession 
of  the  following  immovable,  to 
wit :  designation). 

Wherefore,  We,  the  under- 
signed, Judge,  &c,  hereby  or- 
der you  to  eject  the  said  defen- 
dant, without  any  delay  what- 
ever, and  in  due  course  of  law, 
from  the  premises  above  desig- 
nated and  to  place  the  said 
purchaser  in  possession  thereof, 
and  you  will  report  your  doings 
on  this  order  to  Our  Superior 
Court  at  without  de- 

lay. 


In   witness 
signature  at 
This 


WHEREOF,     Our 

A.  A. 
Judge. 


No.  33. 

FIAT  FOR  VENDITIONI  EXPONAS 

TO  SELL  MOVABLES  AND, 

EFFECTS  DECLARED 

BY  GARNISHEE. 


Province  of  Quebec, 
District  of 


} 


IN  THE  SUPERIOR  COURT. 

A.   B.,    (domicile   and    actual 
quality,  as  in  judgment). 

Plaintiff, 
and    ' 

C.    D.,    (residence,   as    in   the 
judgment.) 

Defendant, 
and 

E.    F.,   (actual    domicile    and 
quality,  as  in  the  judgment.) 

Garnishee. 

I  demand  for  the  a 

writ  of  Venditioni  Exponas  ad- 
dressed to  to  sell  the 
following  movables  and  effects 
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declared  by  the  garnishee, 
namely :  (enumeration  and 
designation  of  the  movables 
and  effects -declared). 

Judgment  (date) 

with  interest  at         per 

cent  from 

Taxed  costs 

with  interest  from  date 

of  judgment 

Judgment  ordering  the 
garnishee  to  deliver 
up  the  effects  to  the 
officer  charged  with 
their  sale  (date) 

Costs  of  saisie-arret . . . 

with  interest  from  the 
date  of  the  2nd  judg- 
ment  

Cost  of  Vend. -Ex 


This 


18 
Atty  for  Plff . 


} 


No.  34. 

WRIT  OF  VENDITIONI    EXPONAS 
AGAINST    GARNISHEE 

Province  of  Quebec, 
District  of 

IN  THE  SUPERIOR    COURT. 

Victoria,  &c. 

No. 

To  the  Sheriff  of  the  district 
of  or  to  the  bailiffs,  &c. 

Greeting  : 

Whereas  on  the  (day,  month, 
year)  A.  B.,  (actual  domicile 
and  quality,  as  in  the  judg- 
ment) plaintiff,  obtained  judg- 
ment in  Our  said  Court,  in  Our 
(city  or  town,  &c.)  against  C.  D., 
(residence,  as  in  the  judgment) 
defendant,  for  the  sum  6f 
with  interest  thereon  at 


per  cent  from  the  and  costs 

since  taxed  at  with  interest 
from  the  date  of  judgment  and 
distracted  in  favor  of  L.  M., 
plaintiff's  attorney ;  Whereas 
the  said  A.  B.,  in  execution  of 
the  said  judgment,  subsequent- 
ly sued  out  an  attachment 
(saisie-arret)  in  the  hands  of 
E.  F.,  (actual  domicile  and 
quality  as  in  the  judgment)  who 
declared  that  he  had  in  his  pos- 
session the  following  effects,  be- 
longing to  the  aforesaid  defend- 
ant, to  wit :  (specification  of  the* 
effects  declared),  and,  whereas, 
by  judgment  of  Our  said  Court 
in  Our  (city,  town,  &c.)  bearing 
date  the  ,  it  was  ordered 

that  all  the  said  movable  effects 
should  be  sold,  and  that  the  said 
garnishee  should  deliver  them 
to  the  officer  charged  with  the 
sale  thereof,  and  that  this  last 
judgment  has  been  served  upon 
the  said  garnishee  on  (date) : 
Whereas  the  costs  on  the  said 
attachment  have  been  taxed  at 

and  are  also  distracted  in 
favor  of  L.  M.,  plaintiffs  at- 
torney, who  has  consented  that 
the  plaintiff  do  take  execution 
in  his  name  for  the  costs.  We 
command  you  to  receive  the 
said  effects  and  to  sell  the  same 
as  by  law  provided,  and,  deduc- 
tion made  of  your  fees  and  dis- 
bursements from  the  proceeds 
of  the  said  sale,  to  pay  to  the 
plaintiff  the  amount  of  the  prin- 
cipal, the  costs  and  the  interest 
on  the  principal  as  aforesaid, 
and  on  the  costs  from  the  dates 
of  the  judgments  allowing 
them,  with  further  the  sum  of 

for  the  cost  of  this  writ, 
and  you  shall  return  this  writ 
and  your  doings  thereon  after 
the  delay  fixed  by  the  code  of 
procedure. 

In  witness  whereof,  etc, 
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N.  B.-— 7/  there  has  to  be  dis- 
tribution, instead  of  ordering 
to  pay  over  to  the  plaintiff,  the 
writ  addressed  to  the  sheriff 
orders  him  *•  to  pay  to   the 

PERSON  TO  BE  ORDERED  BY  OUR 

said  court"  and  the  writ  ad- 
dressed to  the  bailiffs  orders 
them  "to  return  the  pro- 
ceeds TO  THE  OFFICE  OF  OUR 
SAID  COURT  TO  BE  ORDERED 
THEREIN  AS  OF  RIGHT." 


No.  35. 

FIAT  FOR    COERCIVE    IMPRISON- 
MENT. 

Province  of  Quebec, ) 
District  of  / 

IN  THE  SUPERIOR   COURT. 

No. 

A.  B.,  (actual  domicile  and 
quality,  as  in  the  judgment.) 

Plaintiff; 
and 

C.  D.,  (residence,  as  in  the 
judgment.) 

Defendant. 

I  demand  for  the  plaintiff  a 
writ  of  (contrainte  par  corps) 
against  the  said  defendant  ad- 
dressed to  and  returnable  with- 
out delay. 

Judgment  (date) $ 

With  interest  from 
(date) 

Taxed  costs 

With  interest  from  date 
of  judgment 

Judgment  pronouncing 
contrainte 

Costs  of  obtaining  con- 
trainte   

Costs  of  the  writ 


This 


18 
Atty  for  Plff. 


No.   30. 

WRIT    OF    CONTRAINTE   PAR 
CORPS. 


Province  of  Quebec, 
District  of 


} 


IN  THE  SUPERIOR    COURT. 

Victoria,  &c. 

To  the  Sheriff  of  the  district 
of  and  to  the  bailiffs  of  the 

Superior  Court  named  for  the 
district  of 

Greeting: 

Whereas  on  the  (day,  month, 
year)  in  this  Court,  judgment 
was  rendered  in  a  case  under 
the  number  wherein 

A.  B . ,  (domicile  and  quality,  as 
in  the  judgment)  was 
plaintiff,  and  D.  C, 

(residence,  as  in  the  judgment) 
was  defendant,  condemning  the 
said  defendant  to  pay  unto  the 
plaintiff  the  sum  of  for 

(damages,  for  personal  wrongs 
or  otherwxse,  as  tJte  case  may 
be)  with  costs  since  taxed  at 
;  whereas  "the  said  judg- 
ment was  served  upon  the  said 
defendant  on  the  (day,  month, 
year)  and  "  the  said  defendant 
has  not  satisfied  the  said  judg- 
ment ;  Whereas  coercive  impris- 
onment was,on  the(day,  month, 
year)  pronounced  against  the 
said  defendant. 

We  therefore  order  you  to  ar- 
rest the  body  of  the  said  (names 
of  the  defendant)  if  he  may  be 
found  in  the  district  of 
and  to  deliver  him  to  the  keeper 
of  the  common  gaol  of  this  dis- 
trict of  to  be  there  detain- 
ed until  he  has  placed  in  the 
hands  of  the  Sheriff  of  this  dis- 
trict or  of  the  Prothonotary  of 
this  court  the  following  sums, 
to  wit ; 
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1.  The  sum  of  (amount  of  the 
judgment)  with  interest 
thereon  at  per  cent  from 
day,  year,  month) 

2.  The  sum  of  amount  of 
the  costs  of  action  with  interest 
thereon  from  the  date  of  judg- 
ment. 

3.  The  sum  of  amount  of 
the  costs  on  obtaining  the  con- 
trainte  par  corps. 

4.  The  su  m  of  for  the  cost 
of  this  writ  and  your  fees  and 
disbursements  for  the  #  arrest 
and  conveyance  of  the  said 

to  the  gaol  aforesaid. 

And  you  shall  make  return  to 
this  court  immediately  of  this 
writ  and  of  your  doings  thereon. 

We  order  the  gaoler  of  the 
gaol  aforesaid  to  receive  the 
said  and  to  safely  detain 

him  in  the  said  prison  until  he 
has  paid  and  satisfied  the  sums 
above  mentioned. 

In  witness  whereof,  etc. 

P.  S.  C. 
N.  B. — When  the  unsatisfied 
judgment  has  been  pronounced 
against  the  persons  mentioned 
in  paragraphs  2  or  3  of  article 
833  of  the  Code  of  Procedure 
the,  words  between  parentheses 
should  be  omitted. 


No.  37. 

ORDER     FOR    THE    APPEARANCE 
OF    A   WITNESS  DETAIN- 
ED IN  GAOL. 

Province  of  Quebec,  \ 
District  of  J 

In  the  Superior  Court. 

To  the  Gaoler  of  the  common 
gaol  of  the  district  of 

No. 

We,  judge,  &c,  order  you  to 
bring  before  Our  Superior  Court 


for  the  district  of  in  Our 

for  the  district  of 
on  the  day  of  one 

thousand  eight  *  hundred  and 
ninety  at  o'clock  in 

the  forenoon  of  the  said  day,  the 
person  of  now  incarcerated 

in  the  said  common  gaol  of  the 
district  of  for  the  said 

to  give  upon  oath  evidence  in  a 
certain  cause  actually  pending 
in  the  said  Court,  before  Us,  be- 
tween 

A.  B. 

and 

CD. 

;   and  immediately  after 
the  said  shall  have  given 

his  evidence  you  are  ordered  to 
convey  him  back  carefully  and 
to  lodge  him  safely  in  the 

common  gaol  of  the  said  district 
of 


N.  B. 

Court. 


-Judge  of  the  Superior 


No.  38. 

FIAT    FOR    HABEAS    CORPUS   AD 
SUBJICIENDUM. 

Province  of  Quebec,  \ 
District  of  / 

In  the  Superior  Court. 

I  demand  a  writ  of  Habeas 
Corpus  addressed  to  A.  {names, 
residence  and  quality)  com- 
manding him  to  produce  with- 
out delay  (or  on  the 
day  of  the  present  month  of 
at  o'clock,  (of  the  forenoon 
or  of  the  afternoq/i)  the  body  of 
(names  and  description  (before, 


This 


18 
Atty  for  Pet'r^ 
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No.  30. 

WBIT  OF  HABEAS  CORPUS  AD 
SUBJICIENDUM. 

Province  of  Quebec. ) 
District  of  { 

IN  THE  SUPERIOR  COURT. 

Victoria,  &c. 

To    (names,    residence    and 
quality), 

Greeting  : 

We  command  you  to  produce' 
before  one  of  the  judges  of  this 
Court,  in  their  chambers,  in  the 
court-house   of   the  district  of 
in  Our  {city  or  town)  with- 
out delay  (or,  if  such  be  the  or- 
der, on  the  day  of  the 
month  of          at  o'clock  of 
the  forenoon  or  the  afternoon- 
the  body  of  {names  ana  descrip- 
tion) or  uilder  whatever  other 
name    or  description  that   he 
may    be   known,    whom— it  is 
said— you  have  in  your  custody 
or  whom  you  detain  or  deprive 
of  his  liberty  and  to  report  to 
the  said  judge  the  causes  and 
reasons  of  the  said  detention  in 
order  to  determine  if  it  be  justi- 
fiable and  to  decide  what  may 
be  of  right.   And  have  you  then 
and  there  this  wrft. 

in  witness  whereof,  etc., 

P.  S.  C- 


No.  40. 

INJUNCTION. 

Province  of  Quebec,     1 
District  of  / 

IN  THE  SUPERIOR  COURT. 

No. 
To 

C.  D.,  (designation  by  actual 
domicile  and  otherwise  of  the 
party  to  whom  the  injunction  is 
made). 


Greeting  : 

At  the  instance  of  A.  B.,  (ac- 
tual domicile  and  quality),  We, 
the   undersigned,    judge,     Ac, 
command  and  enjoin  you  the 
said  C.  D.  and  your  officers,  re- 
presentatives and  employees  to 
not   commit    (Detail  minutely 
what  is  interdicted)  or  to  sus- 
pend all  actions  and  operations 
relative  to  (detail  also  the  thing* 
interdicted)  and  to  appear  be- 
fore one  of  the  judges  of  Our 
Court,    at   the   court-house    in 
Our  (city  or  town,  &c.)  on   the 
day  after  the  service 
upon  you  of  this  writ  or  at  any 
time  before  or  after  the  expira- 
tion of  this  delay  to  answer  to 
the  special  petition  to  be  served 
upon  you  herewith. 

And  We  enjoin  the  officer 
charged  with  the  service  of  this 
order  to  return  it  before  Our 
said  Court  with  his  certificate 
of  service  immediately  there- 
after. 

A.  B. 


No.  41. 

FIAT  FOR  PEREMPTORY   MANDA- 
MUS AND  PEREMPTORY 
PROHIBITION. 


Province  of  Quebec, 
District  of 


} 


IN  THE  SUPERIOR  COURT. 

I  demand  for  (navies  and  de- 
signation of  the  plaintiff,  as  in 
the  writ  of  summons)  against 
(names  and  designation  of  the 
defendant,as  in  the  writ  of  sum- 
mons, also  adding  in  the  case  of 
prohibition,  to  the  name  and 
designations  of  the  court  that  of 
the  party  in  the  cause  in  which 
proceedings  are  prohibited) 
commanding  the  (the  defendant 
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•  in  the  case  o  fmanda  mus  and  the 
court  in  the  case  of  prohibition, 
for  the  mandamus)  to  do,  &c, 
as  stated  in  the  judgment  ana 
for  the  prohibition)  to  desist 
from  all  proceedings  in  the 
cause  (designating  the  case  as 
in  the  judgment.) 

Judgment  (date) 

For  the  mandamus.    Writ  re- 
turnable (specifying  the  date.) 

For  the  prohibition.    Writ  re- 
turnable without  delay. 
This  18 

L.  M. 
Atty  forPetr. 


} 


No.  42. 

PEREMPTORY  WRIT   OF   MANDA 
MUS. 

Province  of  Quebec, 
District  of 

IN  THE  SUPERIOR  COURT. 

Victoria,  &c. 
No. 

To  (Name  and  designation  of 
the  corporation  or  public  body, 
or  court,  or  public  officer  or 
heir,  or  representative  of  such 
officer. 

Defendant. 

Greeting  : 

Seeing    that     by    judgment 
bearing  date  (day,  month,year,) 
Our  Superior  Court,  sitting  at 
in  this  district,  on 
the  of  A.  B.  (actual 

domicile  and  quality,  as  in  the 
writ  of  sum  mons,)  ordered  the 
issue  of  a  peremptory  writ  of 
mandamus  informing  you  the 
above  named  defendant  to  (de- 
scribe as  in  the  judgment  the 
act  required).  We  command 
and  enjoin  you  to  do  without 
delay  (repeat  the  act  required,) 
and  to  have    with  you  before 


Our  said  Court  in  Our  (city  or 
town,  &c.)  on  or  before  the 

day  of  the  month  of  (pre- 
sent or  next)  the  copy  of-  this 
writ  that  will  be  served  upon 
you,  with  a  certificate  of  the 
manner  in  which  it  has  been 
executed.  Fail  not  herein  un- 
der the  pains  and  penalties  of 
the  law. 

IN  WITNESS  WHEREOF,  etc. 

P.  S.  C. 


No.  43. 

PEREMPTORY    WRIT    OF   PROHI- 
BITION. 


} 


Province  of  Quebec, 
District  of 

IN  THE  SUPERIOR  COURT. 

Victoria,  &c. 

To  (name  a.nd  designation  of 
the  lower  court  and  of  the  de- 
fendant, as  in  the  writ  of  sum- 
mons). 

Greeting  : 
No. 

Seeing     that,    by    judgment 
bearing  date  (day,  month,  year) 
Our  Superior  Court,  witting  at 
in  the  district,  on 
the  of  A.  B.,  (ac- 

tual domicile  and  quality,  as 
in  the  writ  of  summons)  has 
enjoined  the  court  above  men- 
tioned to  abstain  from  all  pro- 
ceedings in  the  cause  (specify 
the  cause,  as  in  the  judgment), 
We  command  and  enjoin  you 
the  said  court  to  abstain  from 
all  proceedings  in  this  cause. 
Fail  not  herein  under  the  pains 
and  penalties  of  the  law. 

In  witness  whereof,  etc. 

P.  S.  C. 

The  officer  charged  with  the 
service  of  this  writ  must  return 
it  immediately  after  service. 

16 
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No.  44. 


FORM  OF  WRIT  OF  CERTIORARI. 


Province  of  Quebec,    \ 
District  of  J 


To 
No. 


IN  THE  SUPERIOR  COURT. 

Victoria,  etc. 

Greeting 


Wk,  being  willing  for  cer- 
tain causes,  that 

{blank  of  several  lines) 
by  whatsoever  name  the  parties 
may  be  called  therein  be  by  you 
sent  and  returned  before  'Us. 
We  command  you  to  return  and 
send  to  Our  Superior  Court,  in 


Our  in  Our  said 

district,  on  the  day  of 

in  the  year  of  Our 
Lord  one  thousand  , 

under  your  seal  all  orders,  judg- 
ments, convictions  and  proceed- 
ings which  have  been  stated  to 
Us  to  be  now  in  your  possession 
and  custody,  the  whole  as  fully 
and  distinctly  as  done  by  you, 
and  also  this  writ  so  that  there- 
upon may  be  done  what  of  right, 
and  according  to  law,  shall  be 
meet  to  be  done. 

In  witness  whereof,  etc. 

P.  S.  C. 

A.  B. 

Attorney  for  Petitioner. 
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ARTS. 

Abandonment    of    Pro- 
perty  849  to    892 

demand  of  ;   service  and 

filing  of 854,855,  856 

contestation  of  demand. .  857 
declaration  of ;  how  made 

and  produced 858  et  s 

effect  of 863 

provisional  guardian  to..  864 

notice  of 865 

meeting  of  creditors 866 

nomination  of  curator  and 

inspectors 867 

when  may  judge  name 
these  without  an  aban- 
donment   868 

who  may  demand  nomin- 
ation   of    guardian     and 

curator 869 

powers  and  duties  of  these 

officials 869 

curator  takes  possession 

of  property . 870 

seizures  suspended  after  871 
notice  of  curator's  appoint- 
ment    872 

a  second  demand  may  be 

made 873 

security  to  be   given    by 

curator    874 

curators  subject  to  sum- 
mary jurisdiction 875 

powers  and  duties  of 
curator,     actions,     sales, 

&c 877,  87H,  879 

dividend  sheets 880 

contestation  of  claims  and 
dividends 881 


Abandonment. —  arts. 

examination  of  debtor  as 

to  his  statement 882 

filing  of  records  and  ex- 
amination of  persons.. 883,  884 
contestation  of  bilan . .  .885  et  s 
liberation  of  the  debtor. .    889 
no  right  of  revision  or  of 
appeal  in  certain  cases . . .  890 

effect  of,  as  to  debtor 891 

curator's  register ;  certifi- 
cate of  proceedings 892 

provisions  as  to  coercive 

imprisonment 849  et  s 

trader  who  has  ceased  his 
payments  and  refuses  to 
to  make  abandonment . . .  895 
seizure  before  judgment .  931 
provisions  as  to  abandon- 
ment made  after  capias.927  et  s 

Abrogation  of  Former 
Laws  of  Procedure 
and  Rules  of  Practice.      1 

Absentee,  service  upon, 
when  he  has  left  the  pro- 
vince, since  commence- 
ment of  suit . .    85 

summoned  by  advertise- 
ment    136 

how  summoned,  if  resid- 
ing in  another  province  . .  137 
unknown  owners  of  im- 
movables   1035,  1036 

order  to  open  doors,  &c, 
under  execution  against. .  620 
simpleattachmentagainst  937 
how  summoned   as   gar- 
nishee   679 

recusation  of  a  judge  by . .  243 
curator  to 1331  to  1337 
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ARTS. 

Accountants,     references 

to 410 

Accounting. 

is  ordered  oy  judgment..  566 
to  whom  and  when  the 

account  is  rendered 567 

what  it  should  contain .  568  et  s 
contestation,     procedure 

and  delays 572  et  s 

judgment 677 

neglect  or  refusal  to  ren- 
der account 578 

provisional   execution  of 

judgment 594 

Act  of  Notoriety 1423 

Act  of'Parliameut,  consti- 
tutionality of,  how  pleaded  114 
Actions  and  Parties  to.  .76-82 
must  be  instituted  before 

proper  tribunal 76 

he  who  takes  action  must 

have  an  interest 77 

who  may  be  parties  to.  .78  et  s 
defendant  must  be  heard 

and  examined 82 

parties   must   appear   in 

person  or  by  attorney 83 

accumulation  of  causes  of 

action 87 

public  officers  88 

in  forma  pauperis 89  et  s 

rules  as  to  institution  of 
persona],  real  and  mixed 

actions 94  et  s 

place  of  institution  of .  .94  et  s 
no  special  form  of  words 

necessary 105 

court   cannot   adjudicate 

beyond  conclusions 113 

action  must  be  begun  by 

a  writ  of  summons 117 

must  contain  statement  of 
the  cause  of  the  demand .  123 

foreign  judgment 210  et  s 

joinder  of  actions 291-292 

See  hypothecary  action . . 

boundary  action 

action  in  warranty 

parttiion  and  licitation., 

accounting 

separation  as  to  property 


Actions. —  arts. 

separation  from  bed  and 

board 

possessory  actions 

actions  qui  tarn 

Adjournment,     terms  of 
court   may  be  shortened 

or  lengthened  by# 1213 

in  absence  of  witness,  or 

for  a  valid  reason .305  et  s 

court  may  impose  condi- 
tions   309 

in  Court  of  Appeal. .  .1227-1243 

Administrators    of  Sac- 
cessions 80,  143,  833, 836 

Admissions. 
allegations  not  denied  or 

admitted 11} 

upon  articulated  facts. ...  364 
noted  by  a  judge  and  sign- 
ed   by    a    prothonotary, 

make  proof 354 

in  action  to  account $io 

Advertisements     of    the 
sales  of  movables. 638, 639,  W 
of   the   sales   of    immov- 

ables 716-721 

sheriff  continues  proceed- 
ings, notwithstanding  op- 

position •  •  730 

sale  of  immovables,  on  dis- 

missal  of  opposition 7p 

sale  for  false  bidding "» 

where  proceedings  for 
hypothecary  recourse  are 
directed  against  unknown 

proprietors Mwj 

forced  licitation 10® 

when  licitation  is  prevent- 
ed by  an  opposition    1051 

sale  of  immovables  be- 
longing to  minors,  exceed- 

ing$4U0 1352-1353 

sale  where  the  property 
does  not  exceed  $400. . , .  .13» 
sale  of  the  immovables  of 

a  succession 1399-1404 

Affidavits. 
commissioners  to  receive  25-30 

form  of 112 

to  support  petition  to 
plead  in  forma  pauperis..    90 
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Affidavits.—  arts. 

when  signature  is  denied.  208 
when  certain  documents 

are  impugned 209 

in  matters  of  adjudication 
upon  questions  of  law. . . ,  609 
to  obtain  judgment  by  de- 
fault, in  certain  capes 532 

for  oppositions  to  seizure 

of  movables 647 

for  oppositions  to  seizures 

of  immovables 727 

to   accompany   claim    to 
moneys     returned     into 

court 674 

for  writ  of  simple  attach- 
ment   933 

in  revendication 946 

for  interlocutory  injunc- 
tion   960 

in  suits  against  corpora- 
tions irregularly  formed. .  980 

in  mandamus  matters 933 

for  writ  of  capias 898  et  s 

for  habeas  corpus 1115 

oppositions  by  third  par- 
ties  1186 

oppositions  to  judgments.  1165 

petition  of  right 1013 

in  hypothecary  recourse, 

owner  unknown 1027 

petition  in  revocation  of 

judgment 1181 

on  motion  to  have    case 
heard  before  its  turn  in 

Review 1202 

in  cases  of  certiorari 1294 

petition  for  letters  of  veri- 
fication  1413 

Affixing  Seals 1362  et  s 

Alias  Writ  of  Execution.  601 

Alimentary    Allowance, 

provisional  execution  for.  594 
to  persons  civilly  impri- 
soned    ...843-844 

All  Saints*  Day 7 

Amendments. 

delay  to   answer    to    an 

amended  plea 204 

nullities  may  be  remedied  175 


Amendments. —  arts. 

of  writ 513 

of  defence 514 

of  returns  by  the  sheriff, 

bailiff  or  others 519 

judge  may  order 518-519 

not  allowed  to  change  the 

nature  of  the  demand 522 

must  be  served  forthwith.  523 

service  of  amendment 524 

service  upon  a  new  defen- 
dant  525 

judge  may  allow  service 
of  new  writ  and  declara- 
tion    526 

Appeal. 

See    Court     of     Queen*a 

Bench ...  1209-1248 

Court  of  Review 

51-53,  494-497,  1189-1208 

Privy  Council 1249-1252 

from  judgment  .  in  jury 

trial 492 

procedure  where  no  ap- 
peal is  allowed 1136-1149 

Appeal,  appeal    to    Court 
of  Queen's  Bench,  general 

rule 42 

from   final  judgment   of 

the  Superior  Court 43 

from  Circuit  Court,  in  cer- 
tain cases 41 

from  judgments  rendered 

in  Magdalen  Islands 45 

from  interlocutory  judg- 
ments     46 

jurisdiction  of  in  Quebec 

and  Montreal 47 

judgments  in  camera 72 

judgments  in  jury  trials, 

inscriptions 492-493 

from  the  Court  of  Review 

in  reserved  cases 495 

provisional  execution  not- 
withstanding appeal..  594  et  s 
from  judgment  of  distri- 
bution   830 

no  appeal  in  certain  cases 
in  judicial  abandonments  890 

in  matters  of  capias 924 

in  injunction  cases 969 
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Appeal.—  arts. 

in  certain  matters  refer- 
ring to  corporations,  &c.  .1006 
on  demand  for  annulling 

letters  patent 1010 

on  petition  of  right. . .  — 1020 
oppositions   to   marriage 

have  precedence 1112 

demands  for  habeas  cor- 
pus renewed  in  appeal    .  .1125 
no  appeal  from  judgments 
in  matters  of  certiorari. .  .1306 
procedure  in  appeal.  .1209  1248 
delay  allowed  for. . .  .1209-1210 

inscription 1213 

security  required  and  how 

furnished 1214-1215 

transmission    of    the    re- 
cord   12145-1217 

appearance  in 1218 

default   to    transmit    re- 
cord  1219 

grounds    for   moving   to 

dismiss 1220 

reduction  of  surety 1221 

cross  proceedings  may  be 

joined 1222 

factum.    Rules  as  to  fac- 
tum*    ...1223,  1224 

hearing 1225 

four  judges  a  quorum 1227 

recusation  of  judges 1228 

when  judge  deemed    in- 
competent to  sit. . .   .1229-1230 
if  record  is  incomplete  . .  .1236 
interventionsandotherin- 
cidental  proceedings .  1237  et  s 

taxation  of  costs 1248 

where  judgment  may  be 

rendered 1244 

execution  of  judgment. .  .1247 
general    powers    of    the 
court 1248 

Appeal  to  the  Circuit 
Court,  from  the  Commis- 
sioners'  Court,    or    from 

Judges  of  the  Peace 58 

appeal  to  Privy  Council. 
V.  Privy  Council 1249 

Appearance. — 

appearance  made  in  per- 


Appearance. —                   arts. 
son  or  by  attorney  ;  no- 
taries in  certain  cases. . .      83 
in  person  ;  party  deemed 
to  have  elected   domicile 
at  prothonotary's  office.   .    84 
delay  for  defendant's  ap- 
pearance   161 

when  defendant  does  not 

appear 162 

when  may  defendant  ob- 
tain permission  to  appear.  163 

in  appeal 1218 

in     proceedings     in    cer- 
tiorari       1297,  1304 

Arbitrations 1431-1444 

submission  defined 1431 

who  may  enter  into  a  deed 

of  submission 1432 

appointment   of    arbitra- 
tors by  the  court 1433 

what  the  deed  of  submis- 
sion should  contain 1434 

must  be  in  writing 1435 

duties  of  arbitrators 1436 

revocation  of  submission .  1437 
when  this  submission  has 

no  effect 1438 

recusation  of  arbitrators .  1439 
nomination  of  a  third  arbi- 
trator   1440 

concurrence  of  two  arbi- 
trators necessary 1441 

how  the  award  is  made . .  1442 
execution  of  the  award. . .  1443 
court    will   examine    the 
form  of  award  only 1444 

Arbitrator**.— 
when   recourse    may    be 

had  to 41 1 

rules  as  to  experts  apply.  412 
do  not  take  oath,  unless 

specially  required 412 

decide   only    on    matters 

submitted . . : 413 

cannot  decide  as  to  costs.  413 

their  remuneration 414 

homologation  of  their  re- 
port    417 

references  to   arbitrators 

by  commissioners'  court.  .1276 

arrest  in  civil  matters. 832-852 
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Arbitrators. —  arts. 
how    ordered    and    exe- 
cuted  836  ets 

bail  not  allowed  840 

when  and  where  debtor 

may  not  be  arrested 841 

judge  may  order  arrest  at 
any  time 842 

Articulation  of  facts .  — 

when  parties  may  be  thus 

interrogated 359 

how   summoned   and    to 

whom  addressed 360-361 

appearance  of  a  party 3(32 

.   answers  by  a  corporation.  363 

default  in  answering 364 

form  of  interrogatories. . .  365 
answers     to     additional 

questions     366 

form  of  answers 367 

rejected  answers 368 

costs  of 369 

taxation 370 

interrogatories    under   a 
commission 378 

Ascension  Day 7 

Ash  Wednesday 7 

Attachment  (Conserva- 
toire.) 

when  this  writ  may  issue.  955 
procedure  thereunder 956 

Attachment  before  Judg- 
ment. 

appeal  to  Court  of  Review 
from  judgment  on  motion 

to  quash 52 

in  what  cases  it  may  issue.  931 
to  whom  addressed  and 

how  executed 932 

affidavit  required 933 

formalities  of  the  writ 934 

how  seizure  is  made 935 

copy  of  writ  must  be  serv- 
ed on  the  defendant 936 

when  defendant  is  absent 

or  conceals  himself *  937 

when  may  the  defendant 
obtain  restitution  of  his 

effects 938 

general  provisions 939 

formalities  for  sale 640 


Attachment. —                  arts. 
may  issue  from  Commis- 
sioners' Court. 1258 

Attachment  by  Garnish- 
ment, appeal  to  Court  of 
Review     on     motion     to 

quash 52 

notice  of  sale  of  movables 
seized  before  judgment . .  640 
in  what  cases  this  writ 

may  be  obtained 940 

contents  of  the  writ. .  .941-942 

formalities  required 943 

if  declaration  is  not  con- 
tested, the  court  adjudi- 
cates on  the  attachment 

and  the  declaration 944 

contestation  of . . .   945 

may  issue  from  Commis- 
sioners' Court 1258 

declaration  of  garnishee 
in  Commissioners'  Court 

1260,  1261,  1262 

Attachment  for  Rent. 

in  what  cases  allowed 952 

seizure  in  recaption 953 

service  of  declaration. .  . .  954 
ejectment  after  notice  to 

lessee  to  quit 1089 

notice  of  sale 640 

proceedings  in  summary 
matters 1152  et  s 

Attachment  in  Hevendi- 
cation,     when     and     by 

whom  exercised 946 

nature  of  the  writ 947 

rules  governing 948 

possession  of  effects  seiz- 
ed and  inventory 949  et  s 

may  issue  when  govern- 
ment is  adjudged  to  sur- 
render movable  property .  1022 
wife  suing  for  separation 
entitled  to 1103 

Attorneys,     parties     may 
appear  and  plead  by.   . . .      83 
must   make    election    of 

domicile 86 

must  file  power  of  attor- 
ney    from    non-resident 

plaintiff 177 

disavowal  of 251-258 
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Attorneys. —  arts. 
change  of   by  death,  in- 
ability   to   act,  or   with- 
drawal   250-265 

attorney        withdrawing 

ought  to  give  notice 260 

when  adverse  party  must 
be  put  in  default,  to  name 

a  new  attorney 262 

neglect  to  appoint  a  new 

attorney 263 

party  revoking  his  man- 
date must  pay  costs  ....     264 
and  name  a  new  attorney.  265 
peremption  does  not  lie,  if 
party    has   ceased   to    be 

represented  by 280 

professional  secrecy 332 

distraction  of  costs 553 

in  whose  name  judgment 
for  costs  may  be  executed.  555 


Attorneys. —  arts- 

same  attorney  may  act  in 

requete  civile 1183 

who  may  act  before  Com- 
missioners' Court. . .  .1273-1274 

Attorney  General,  when 
constitutionality   of   acts 

is  questioned   114 

how  described  in  writs. . .  122 
duty  to  prosecute  certain 
corporations 978  et  s 

Authentic  Acts,  im proba- 
tion of 225 

judgment  by  default  upon  532 
provisional    execution  of 

judgment  on 5W 

deposit  of  a  copy  when  the 
original  is  lost 1327 

Award     to     Arbitrators 

1431-1444 


B. 


Bail,    in    capias     matters 

809,  910-918 

not    allowed     in   certain 

cases 840 

in  matters  of  habeas  cor- 
pus  1120 

bail  bond  assignment  of, 
by  sheriff 912 

Bailiff,  costs  of  service,  or 

of  execution 116 

cannot  serve  in  cases  in 
which  he  is  interested . .  148 

contestation  of  return 236 

when  bailiff  may  be  a  wit- 
ness   320 

seizing  officer  cannot  be  a 

purchaser 660 

cannot  receive  more  than 

price  of  adjudication 663 

when  seizures  at  a  dist- 
ance are  to   be  made  by 

bailiff  of  locality 616 

subject  to  coercive  impri- 
sonment      833 

execution  of  capias  by 907 


Bailiff- 

not  permissible  to  act  as 
attorney  before  Commis- 
sioners' Court 1273 

Benefit  of  In  ventory,  1405 1410 
Bidding  and  Sale,  of  mov- 
ables    660-665 

of  immovables 735-760 

in  case  of  licitation 1052 

Bills  and  Notes,  may  be 

seized 641 

how  sold 666 

judgment  by  default  may 

be  rendered 532 

.  denial  of  signature  by  affi- 
davit  208 

procedure  in  summary  ac- 
tions based  upon .*  . .  .1150 

Boundary  actions. .  .1059-1063 

when  such  actions  lie 1059 

duties  of  surveyor  named 

by  the  court 1060 

more  than  one  surveyor 

may  be  named 1062 

fixing  of  boundaries  and 
other  proceedings  1063 
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c. 


ARTS. 

Capias  ad  respondend- 
um, appeal  to  Court  of 
Review  on  judgment  on 

motion  to  quash 52 

in  urgent  cases,  writ  may 
issue    outside     of     office 
hours, &c, without  stamps  119 
may  be  served  at  any  time  126 
Superior  Court  alone  has 

jurisdiction 894 

in  what  cases  it  may  issue  895 

against  whom 896 

may  be  joined  to  writ  of 
summons,  or  issued  after- 
wards    897 

affidavit  required 898 

rule  in  cases  of  unliquid- 
ated damages 899 

who  may  make  affidavit . .  900 
contents   of   affidavit   in 

certain  cases 901 

by  whom  issued 902 

duty  of  official  issuing 
writ  to  examine  affidavit.  903 

contents  of  the  writ 904 

how  addressed.. 905 

•how  executed 906,  907,  908 

service  of  declaration  and 

affidavit  required 909 

release  on  bail 910 

liability  of  sheriff  as  to 

sureties 911 

sheriff    may  assign    bail 
bond  and  escape  liability.  912 
second  kind   of   security 

for  release  on  bail 913 

when  it  may  be  obtained .  914 
notice  of  surety,  one  day's 
notice  necessary  in  offer- 
ing bail,  &c 915 

sureties  must  justify  on 

oath,  if  required 916 

how  sureties  may  relieve 

themselves .917  918 

Contestation  of  Capias, 
how  capias  may  be  con- 
tested and  quashed 9 19 

immediate  return  of  the 
writ , 920 


Capias.—  ^  arts. 

contestation    in    law    is 

summary 921 

procedure  on  issue  as  to 

fact 922 

defendant's  right   of  ap- 
peal to  Court  of  Review  or 

Queen's  Bench 923 

plaintiffs  right  to  obtain 
suspension  of  judgment 
when  notice  is  quashed. .  924 
effect  of  capias,  imprison- 
ment   925 

abandonment  of  property 

by  debtor 926 

how  and  where  abandon- 
ment is  made 928 

transmission  of  record  to 
debtor's  place  of  business 

or  domicile 929 

contestation  of  abandon- 
ment  930 

Captains  of  ships. 
service  upon 132 

Causes  of  actions,  may  be 

united 87 

must  be  stated  in  writ  or 

declaration 123 

in  personal  actions ;  juris- 
diction of  the  court 94 

rule  when  there  are  sev- 
eral causes  of  action 99 

Cases  reserved — In  trials 
by  jury,    jurisdiction    of 

the  Court  of  Review 

51,  491,  493 
appeal  from  the  Court  of 
Review,  in  reserved  cases  495 

Certificate  of  hypothecs 

must  be  returned  by  the 

sheriff 769 

how  procured 770 

what  it  contains  and  how 

prepared 771-773 

not  required  in  a  case  of 

sale  for  false  bidding 775 

sheriff  allowed  costs  of . . .  776 
opposition    for    payment 
only      necessary      when 
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Certificate.  arts. 

claims  are  not  mentioned 

in 790 

order  for  collocation  for 

cost  of 798 

is  prima  facie  proof,  but 

may  be  contested 808 

correction  of  cert  i  flea  to .   . 

809-810 
it  must  be  produced  with 
the  demand  for  ratifica- 
tion of  title 1072 

forced  licitation 1057 

Certiorari  -Circuit   Court 
and  Superior  Court  have 
concurrent  jurisdiction. .     57 
form  of  writ,  when  it  may 

be  obtained 1292  1294 

its  contents,   service  and 

effect 1295  et  s. 

notice  must  be  given  to 

adverse  party 1303 

appearance    of     adverse 

party  and  inscription 1301 

judgment 1305 

no  revision  or  appeal  al- 
lowed  1306 

procedure  in  other  cases 

of 1307 

no  certiorari  from  Magis- 
trate's Court 1290 

Challenge  of  jurors— Sec 
jnry  trial. 

Change  of  attorneys.  259,  265 

Christmas  Day 7 

Churches  — Circuit  Court 
has  jurisdiction  in  all 
suits  for  building  and  re- 
pairing       54 

labriques  and  vestries  of, 
how  summoned 138 

Circuit  Court  —  Jurisdic- 
tion extends  to  the  whole 

province 40 

exclusive  jurisdiction   in 

certain  cases.    54 

exclusive    original    juris- 
diction in  certain  cases  . .     55 
suits  that  may  be  evoked 
to  it  56 


Circuit  Court. —  arts. 

concurrent      jurisdiction 

of  Superior  Court 57 

appellate  jurisdiction    in 

certain  cases 58 

concurrent  jurisdiction  as 
to  family  seals 1336 

Procedure  be/ore  the    Cir- 
cuit Court— General  pro- 
visions and  powers.  1126,  1134 
Commissioners  of  the  Su- 
perior Court  recognized.  .1127 
evocation  to  the  Superior 

Court 1130 

procedure  incident  to  exe- 
cution   1131 

execution  against  immov- 
ables   1132-1133 

execution  against  immov- 
ables is  returnable  to  Su- 
perior Court 1132-1133 

cases  suscepoible  of  re- 
view or  of  appeal 1135 

general  rules  as  to  cases 

not  appealable 1136' 

how  writs  are  addressed, 

served  and  executed 1137 

default  to  appear  or  plead.  1138 

delay  t*>  plead 1139 

inscription  for  proof  and 

hearing 1140 

notice  of  inscription   1 141 

proof 1 142 

summons  of  witnesses 1143 

questions  of  law,  how  sub- 
mitted  11-44 

judge  may  order  proof  to 
be  had  in  another  circuit.. 1145 
order  to  stay  execution. . .  1 146 
execution  oh  immovables. 

1147-1148 
all  cases  are  determined 

in  a  summary  manner 1149 

when    amount    involved 
does  not  exceed  $25,  de-  - 
cision     is    according    .to 
equity 1149 

CiTil  death—  Effect  on  tes- 
timony    314 

Civil  status— Register*  of.1311 

Clerk     of     the     Circuit 
Court— His  powers.,902,  1126 
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ARTS.  I 

Code  of  Civil  Procedure 

—Abrogation    of    former 

Code 1 

rule  when  present  Code  i3 
inconsistent  with  former.  '   1 
rule  when  difference  ex- 
ists between 2 

rule  when  present  Code  is 
silent 3 

Completion     of    proof- 
oath  put  by  the  court.  .371-372 
Conception— Feast  of,  The      7 

Contestation  of  return . .  236 

Contestation  of  the  ac- 
tion   164  et  s 

Coercive  imprisonment. 

832-852 

penalty  provided,  in  judi- 
cial abandonment 887 

in  mandamus  cases 1001 

iu  certiorari  cases 1302 

refusal  of  witness  to  ans- 
wer or  produce 330-333 

for  resisting  seizure 620 

Commissioners  —  To    ex- 
amine witnesses 380 

for  taking  affidavits 25 

appointed   in  other  prov- 
inces      26 

appointed  outside  of  Can- 
ada      27 

Harbor      Commissioners' 
jurisdiction 65 

Commissioners*  Court- 
jurisdiction  limited 40 

'jurisdiction    further     de- 
fined  50-60 

special  provisions  regard- 
ing   1253-1283 

Commissions  for  Exam- 
ining Witnesses 380-390 

when  granted 380 

application  for 381 

how    commissioners    are 

chosen  382 

may  be  addressed  to  one 
person  only,  by  consent. .  383 
judge     fixes    number    of 


Commissions. —  arts. 

commissioners  who  must 

be  present 384 

interrogatories  and  cross- 
interrogatories  385 

instructions    to   commis- 
sioners   386 

certificate    of    execution 

and  return 387 

by    whose    diligence     it 

must  be  executed 388-389 

effect  of  failure  to  return 
commission 390 

Community— Attachment 
against  movable  property 

of,  by  wife 1102 

inventory  of 1388 

Companies— Writs  of  sum- 
mons against 140-142 

foreign    companies,    how 

summoned 143 

seizure  and  sale  of  shares 

in 641,642,666 

proceedings  against  those 
exceeding  their  powers. 978-999 
attorney  -  general      may 

prosecute 978 

security  for  costs 979 

mandamus  against. .  .992-1001 

Compensation  —  Form  of 

plea 203 

court  may  declare  be- 
tween principal  and  cross 
demands : 217 

Compulsory  partition  & 

licitai  ion 1037-1058 

Computation     of     time, 
how  reckoned 9-10 

Conclusions  —  Court  can- 
not   adjudicate    beyond, 

but  may  reduce 113 

when  they  may  be  cor- 
rected, modified,  &c 522 

Confession  of  judgment 

—When    defendant    may 

make 527 

what    if    defendant    not 
known  to  prothonotary  . .  528 
procedure  if  plaintiff  ac- 
cepts  529 
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Confession  of  Judffm't.  arts 
procedure  if  plaintiff  re- 
fuses to  accept 530 

rule  as  to  costs  upon 530 

in  Commissioners'  Court.  1275 

Confidence  —Professional 
witnesses  cannot  be  com- 
pelled to  declare 332 

Confirmation  of  title 

1067-1088 

Councils,  Family. . .  .13311336 

Conservatory  attach- 
ment  055-956 

Consorts — As  witnesses.. .  314 

Constitutio nality  of 
statutes  —  Notice  to  at- 
torney-general   114 

Continuance  of  suit  — 
When  change  of  civil 
status  of  parties  does  not 

retard  suit 266 

when     case     is    deemed  , 

ready  for  judgment 267 

attorney  aware  of  change 
of  status  must  notify  op- 
posite party 268 

rule  in  cases  not  ready  for 

judgment 260 

who  may  continue  suit...  270 
how  continuance  is  effect- 
ed   271 

continuance  may  be  con- 
tested  271-272 

rule,  if  parties  interested 
do  not  continue 273 

Coroner— Serves    writ  in- 
stead of  sheriff,  when ....     35 
prothonotary  acts  for  him 

in  certain  cases 36 

liable  to  coercive  impris- 
onment   833 

registers  of 1318 

Corporations  —  Appeal  to 
Court  of  Review  in  mat- 
ters concerning  municipal    52 
foreign  corporations  may 

sue  here 70 

plead  in   their  corporate 

name 81 

description  of 122 

service  upon 142-143 

service  in   another  prov- 


Corporations. —  arts. 

ince / 213 

peremption  against 281 

agent  summoned  as  wit- 
ness    286 

how  answers  to  interroga- 
tories are  given  by 363 

seizure  of  shares 641,  667 

declaration  by, in  garnish- 
ment cases 684 

proceedings  against  those 
exceeding  their  powers. . 

978-991 
(See  companies.) 

Costs— In  forma  pauperis. 92-93 

execution  for 93 

discretion  of  court 172 

security  for 179-182 

in  qui  tarn  actions 180 

in  peremption  of  suits....  285 
in  discovery  and  inspec- 
tion of  documents 200 

rule  when  more  than  five 
witnesses   are   examined 

on  the  same  fact 337 

of  transcribing  stenogra- 
phers' notes 347 

on  articulated  facts 369 

arbitrators   may   not    a- 

ward 413 

of  jury  trials 485 

verdict,  cannot  pronounce 

upon , 488 

general  rulqs  as  to  . . .  .549-558 

losing  party  pays 549 

rule  In  actions  for  dam- 
ages   550 

bear  interest 556 

distraction  of  costs  pleno 

jure 553 

of  witnesses  summoned . .  557 
in  whose  name  executions 

may  issue  for 555 

taxation  and  revision  of.  554 
in  actions  for  aliment ....  551 
when  damages  do  not  ex- 
ceed $8.00 550 

order  of  collocation  of . . . .  79ft 
of  opposition  to  payment..  791 
security  for,   in  proceed- 
ings against  corporations. 

978, 979,  984 
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Costs.—  ARTS. 

1n  Commissioners'  Court. 

12801281 

in  petition  of  right 1021 

where  opposition  to  mar- 
riage dismissed . 1113 

in  habeas  corpus  matters.  1124 
in  evocation    from  Com- 
missioners'Court  ...1270-1271 

Courts  —  Her   Majesty   in 

Her  Privy  Council 68, 1249 

Supreme  and  Exchequer 

Court  of  Canada 67 

Court  of  Queen's  Bench . . 

40,1209 

Superior  Court 48-49 

Court  of  Review. 51-53, 494-497, 

1189-1208 
Circuit  Court.  .54-58,  1126-1134 
Recorder's  Court 64 


Courts.—  ARTS. 

Commissioners'  Court 

59, 1253-1283 
District  Magistrate's 
Court 61,1284-1291 

Cross  Demands. ...... .215-219 

Curator  -Pleads  in  his  own 

name  and  quality 81 

liability  to  costs,   in   cer- 
tain cases 552 

to  abandon  immovables.. 

581-582 
to  judicial  abandonments.  867 
to  interdict  minors    and 

absentees, 1337 

to  va  ant  successions 1338 

to  property  of   dissolved 

corporations 1339 

to  substitutions 1340 


D. 


Damages— Action  against 

public  officer 88 

fcr  ial  by  jury 421 

judgments,  must  liquid- 
ate    542 

costs,  when  damages  do 

not  exceed  $8 550 

opposant  of   sale  of   im- 
movables liable  to." 732 

coercive  imprisonment,  to 

compel  payment 833 

capias  for  unliquidated  . .  899 
simple  attachment  for  un- 
liquidated  939 

Days— Non-juridical 7-8 

rule  for  computing 9  10 

holidays 10 

Deaf  Mutes 319 

Death— Of  debtor 605-607 

of  parties  in  appeal 1226 

of  parties  or  attorneys  (See 
continuance  of  suit). .  .266-274 

Debentures— May  be  seiz- 
ed  641 

how  sold 666 

Debtors— Examination  of, 
after  judgment 590-593 


Declaratory  and    inter- 
pretative provisions..  1-39 
Declinatory  exceptions. 

170-172 
Def*ult>-To  return  writ..  154 

effect  of 162  163 

to  answer  interrogatories.  364 

proof  of  hearing 418 

in  jury  trials 463 

judgment  by 532  et  s. 

in  opposition  cases 652 

in  Circuit  Court 1138 

in  Commissioners'  Court.  1275 
Defence— What  defendant 

may  plead 196 

delay  for 197 

answer  and  reply 198 

supplementary  defence  or 
answer 199 

grounds  of  law  against, 
ow  urged 200 

filing  of  exhibits  referred 

to  in  defence 201 

rules    applicable    to    de- 
fences.      202-213 

pleas  of  payment,  nova- 
tion, release,  compensa- 
tion or  prescription 203 
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ARTS. 

Demurrer 191 

Denial  of  signature.  .208-209 

Deposi t  —  With   pre  1  i  m  i  n  - 

ary  exception 165-170 

in  matters  of  improbation  227 
for  stenographer's  fees . . .  295 

for  jury  trial    434 

at  sheriff's  sale  .  738,  749  et  s. 
for  review  in  matters  of 

capias 924 

for  petition  of  right 1016 

confirmation  of  title 1080 

opposition  to  judgment. ..  1 109 
with  inscription  (review).  1196 

Dernier  Eqnipeur. . . .  931,  933 

Description    of    parties 

and  object 122-124 

Dilatory  Exception 177 

Disavowal 251-258 


ARTS. 

Discontinuance 275-278 

Discovery  and  inspec- 
tion of  documents  .  .286-290 

Discussion  —  Stay  of  suit 
when  defendant  demands  177 
exception  of 190 

Distraction  of  costs.  ..553-555 

Distribution  of  moneys — 
levied  upon  movables  .670-676 
in  judicial  abandonments  880 
in  confirmation  of  title. .  .1086 

District  Magistrate's 
Court 1284-1291 

Dividend  sheets  prepar- 
ed by  curator    880 

Dominion  Day,  non-juri- 
dical         7 

Dower,  customary,  not 
discharged  by  sheriff's 
sale 781 


E. 


Faster  Monday 7 

Fjectinent  —  (See   lessor 
and  lessee.) 

Election  of  domicile— By 

party  appearing  in  person    84 
by  advocates    and  attor- 
neys      86 

service  thereat. 129 

by  seizing  creditor 630 

in  written  contract 585 

Invocation—  From    Circuit 
Court  to  Superior  Court 

49,  1130 
from       Commissioners' 

Court 57,  1268 

from  other  courts 1292 

Evidence— Taking  down. 

345-354 

Evidence — In  rebuttal,  or- 
der of  adducing 310 

who    competent    to    give 

testimony 314 

what    are     objections    to 
credibility  of  3J5 


Evidence- 
as  commencement  of  proof 

in  writing 316 

party  may  give  evidence 

in  his  own  behalf 316 

silence  in  such  case  not  to 

be  construed  against  him  317 

of  notaries  and  witneeess 

in  improbation 318 

of  deaf  mutes,  etc  • 319 

deposition,  in.  former  trial, 

when  serves  as 343 

taking  down 345-354 

by    stenography,    unless 

otherwise  ordered 345 

court  may  order  notes  to 

be  read  to  witness  346 

transcription  of  notes 347 

fees  for  same 347 

duties  of  stenographer  as 

to  notes 348 

correction  of  notes 34« 

how  stenographers'  notes 

must  be  deposited 348 

how     taken     before     the 
court 34.9 
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Evidence  arts. 

notes  of  evidence  must  be 

read  over 350 

witness  must  sign  deposi- 
tion  350 

if  he  cannot  sign 350 

alterations 351 

admissions  of  parties  to  be  354 
report  of  experts,  account- 
ants, etc.,  if  valid,  to  form 

part  of  evidence  416 

in  commissioner's  Court. 

1278  et  s. 
(See  Witnesses,  Proof.) 

Examination  of  debtors, 
alter  judgment 590-593 

Examiners— Proofs  before 

373-379 

Exceptions— General  rules 

for  preliminary 164-169 

declinatory 170-172 

dilatory 177 

to  the  form 174 

lis  pendens 173 

exception  of  discussion. . .  190 

Exchequer    Court  —  Jur- 
isdiction of .' 67 

Exhibits— Filing 155-160 

must  be  filed  with  list 155 

cannot    be    received    in 

blank 156 

list  must  contain  designa- 
tion of 156 

until  filed  plaintiiF  cannot 

proceed  with  demand 157 

common  to  all  parties 158 

cannot    be  taken  out  of 
office     without     consent 

and  receipt :     159 

imprisonment   of  person 

retaining 160 

filing 201 

failure  to  file.. 201 

.  delay   to   file  may  be  ex- 
tended   201 

Examination  of  Debtors 

after  Judgment 590 

judge  may  order  produc- 
tion   of   books,  etc.,  and 

certain  persons 591 

rules  governing 592 

costs  of  examination 593 


ARTS. 

Exceptions,  preliminary 

— must  be  urged  by  motion  164 
notice  of  motion,  delay. . .  164 
deposit   necessary   before 

motion  presented 165 

all  preliminary  exceptions 
are  urged  at  same  time, 

except 166 

recourse  of  plaintiff  if  he 
thinks  exception  is   filed 

to  retard  suit 167 

if  defendant  files  his  de- 
fence, proof  is  had  upon 
all  the  issues,  costs  in  such 

case 168 

foreclosure  to  plead 167-169 

Declinatory    Exception  — 

nature  and  effect  of 170 

reference  to  '  competent 
court,  or  dismissal  of  ac- 
tion  170 

court  may  refer  to  com- 
petent court  at  any  stage 

of  the  case .  .\ .  171 

and  this proprio  niotu...  171 
costs. 172 

Exception  of  lis  pendens. . .  173 

Exception    to  the  form  — 

grounds  of 174 

irregularities  in  writ  or 
service  entail  nullity  only 

when  not  remedied 175 

waiver  of  grounds  of 176 

copies  of  pleadings,  etc., 
may  be  amended  without 
leave  before  service  of 
answer  and  with  leave 
after  answer.  (See  A  mend- 
ments) 517 

Dilatory    Exception  — 

grounds 177 

effect  of,  if  founded  on  de- 
lay for  making  inventory 

and  deliberating 178 

security  for  costs 179 

security  for  costs  in  popu- 
lar or  qui  tarn  actions. .. .  180 
proceedings  may  be  stay- 
ed until  security  given. ..  181 
for   delay  to  plead  until 
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Exceptions.—  arts 

warrantors  have  been  call- 
ed in  (See  Warranty).  .183  184 

Exception  of  Discussion. .  190 

Execution—  For  expenses 

of  witness 336 

returned  nulla  bona,  cred- 
itor may  obtain  examina- 
tion of  debtor 590 

exemption  from 698-599 

Provisional— When  it  can 

be  had  594 

cannot    be    ordered    for 

costs 595 

cannot  afterwards  be  al- 
lowed if  judge  omits  to 

order 596 

power  of  court  to  refuse 
or  allow  in  certain  cases..  597 

Compulsory—  Can  only  be 

effected  by  a  writ 600 

writ,  to  whom  addressed.  601 

formalities  of  writ 602 

remains    in    force    while 

unsatisfied 603 

lost  writ,  alias  writ  can 

be  obtained . .  604 

or  creditor  may  obtain  a 
venditioni     exponas     of 
goods  seized  but  not  sold.  604 
where  debtor  deceased  or 

status  changed 605 

execution  upon  property 

of  heirs,  etc 606 

when,  may  be  effected  in 
name  of  deceased  plaintiff  607 
of  some  physical  act,  how 
effected,  officer  mav  use 

force 608 

demand  of  payment  not 
necessary  under  subse- 
quent execution  in  same 
suit 609 

In  real  actions  —  Writ  of 

possession 610 

execution  of  such  writ  ...  611 

In  personal  actions — Delay 
for,  exception   in  certain 

cases 612 

what  property  creditor 
may  seize 613 


Execution. —                       arts. 
different  means  of,   may 
be  simultaneously  adopt- 
ed  614 

when  creditor  has  receiv- 
ed part  of  judgment  claim, 
mention  must  be  made  on 

writ 615 

where  property  is  situated 
more  than  nine  miles  from 
place  where  writ  issues..  616 

Upon  movable  property — 
seizure  of  movable  prop- 
erty  617 

hours  during  which  seiz- 
ure may  be  made 618 

cannot  be  made  on  Sun- 
days or  holidays,  except. .  619 
proceedings  if  debtor  be 
absent,    and   no    one    to 

open  doors,  etc 620 

depository  offered  by  debt- 
or    621 

guardians  or  depositaries 
related  to  seizing  officer 
in  certain  degree  cannot 

be  appointed 622 

second  seizure  in  hands 

of  guardian 623 

powers  of  guardian  and 

depository 624 

sufficiency  of 625 

sheriff  may  demand  ad- 
vance for  safe  keeping    . .  626 
which  demand  may  be  re- 
newed   627 

right  of  seizing  officer 
where  he  cannot  find  suit- 
able guardian 628 

seizure  is  established   by 
minutes  (proces-verbat). . .  629 
what  minutes  must  con- 
tain      630 

debtor  must  sign  minutes 

if  present 630 

seizure  of  current  money.  631 
minutes  must  be  in  trip- 
licates ;  to  whom   copies 

given 632-633 

where  goods  seized  are  of 

perishable  nature (534 

notice  of  sale  to  debtor. ..  635 
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Execution.-1  arts. 
sale  of  movables  not  to  be 
commenced  before  10  a.m. 
nor  continued  after 6  p.m.  636 
goods  seized  may  be  re- 
moved to  place  more  fav- 
orable for  sale 637 

publication  of  sale,  where 

and  how  made 638 

delay  for  sale 638 

publication  of  sale  in  cer- 
tain    cities,    publication 

and  delay- 639 

how  the  sale  is  effected  in 
seizure  before  judgment.  640 
debentures,     notes     and  _ 
shares,  etc.,  may  be  seized  641 
shares  of  corporation,  how 

seized 642-643 

opposition  to  seizure  (See 

Opposition) 644  et  seq. 

sale    of    movables    (See 
Sale) 655  et  seq. 

Payment  and  distribution 
of  moneys  levied—It  no 
opposition,    may  be  paid     . 
by  officer  tocreditor,other- 
wise   must   be    returned 

into  court 670 

return  of  writ  of 671 

plaintiff  has  preferential 

claim,  exceptions 672 

if   debtor    be    insolvent, 
creditors  must  be  called 

in,  and  how 673 

claims,  how  made 674 

order  of  distribution 675 

order  of  collocating  judi- 
cial costs 676 

Seizure    by    garnishment. 
{See  Seizure  by  garnish-  - 
merit.)  677 

Execution    upon     immov- 
ables— Against  whom  only 

can  be  made . 699 

constituted  rents 700 

for  municipal  taxes  and 

assessments 700 

to  whom  writ  is  address- 
ed, formalities 701 

writ  executed  by  sheriff 
or  one  of  his  officers 702 


Execution.—                    arts. 
•when   partly  in  one  dis- 
trict  and  "partly   in   an- 
other   703 

sheriff  may  exact  sum 
sufficient  to  meet  dis- 
bursements before  seizing  704 
before  effecting  seizure, 
officer  may  demand  speci- 
fication from  defendant . . .  705 
exceptions,  liability  of  lat- 
ter on  failing  to  specify. .  705 

minutes  of  seizure 706 

are   made   in    duplicate, 

service 707 

where  no  minutes  are  nec- 
essary   708 

ground  rents  may  be  men- 
tioned in  minutes,  opposi- 
tion for  rents  in  redemp- 
tion of  seigniorial  rights 

cannot  retard  sale 709 

domicile  of  seizing  party.  710 
rules   in   case  of  second 

seizure 711-712 

possession  of  immovables 
seized  remains  with  debt- 
or until  adjudication 713 

appointment  of  seques- 
trator in  certain  cases 713 

penalty  for  cutting  tim- 
ber or  deteriorating  prop- 
erty  714 

alienation  by  debtor  dur- 
ing seizure 715 

Advertisements-  How  made 

716-717 

notice  to  register 719 

expenses  of  notice  when 

seizure  annulled 719 

certificate  of  release 720 

Suspension  of  sale  and  op- 
positions   721  et  seq 

now  sale  suspended 721 

Bidding  and  sale  —  How 
and  where  bids  in  writing 
may  be  given  before  day 

of  sale 735 

what   such    written    bid 

must  indicate 736 

bid  must  be  accompanied 

with  affidavit 737 

17 


Kiecutfon.—  An 

affidavit  when,  bidder  is 

creditor 737 

where  bidder  not  creditor, 
a  her  iff  may  require  se- 
curity or  deposit 

sheriff  must  endorse  date 
of  filing  and  return  into 

HheritT  must  furnish  list 
of  such  bids  to  officer  mak- 
ing sale 740 

immovables  must  be  sold 
at  door  of  parish  church, 

except 

sheriff  may  require  from 
seizing  creditor  certain 
deposit  for  expenses  be- 
fore proceeding  to  sale  . .  743 
how  and  when  put  up. . . .  "™ 
sale  must  not  proceed  be- 
yond certain  amount 

what  conditions   of   sale 

mustexpress 745 

biddermuetgivehisuame  "'" 

verbal  bids  by  proxy 

initiates  are  taken 746 

what  a  bid  implies 

come  bidders 

deposit  required  before 
bid  can  be  received  in  cer- 
tain cases. 

advertisements  need  not 

mention  condition 

deposit  where  resale  or- 
dered upon  false  bidding.  750 
when  deposit  may  be  dis- 
pensed with 751 

effectof  failingto deposit,  752 
deposits  to  be   refunded 

after  adjudication 753 

where  several  immovables 
may  be  sold  as  a  whole 
rather  than  separately. . .  "S*« 
delay  necessary  at  sale  be- 
fore adjudication ' 

to  whom  property  mus1 

beadjudged 

proxies,  duties  and  lia 
bilities  of  persons  acting 


■Execution.— 
delay  for  pay 
chase  money 
case  of  penso: 
pothec,  etc., 
or  opposant, 
ing  purchase: 
purchaser  en 
of  sale,   con  t 

Resale  for  fa 
(See  resale) 
return  of  wri 
six  days  aftt 
iff  must  retui 
certificate  c 
and  hypothe 
by  interested 
what  such  cei 

contain 

change  of  foi 
cate  of  hypot 

need  be  prod 
of  resale  for  1 
allowance  of 
effect  of  cert: 
pothees 

Effect  of  sheri£ 
sheriff's  sale. 

Payment  of  n 
out  collocuttc 

Collocation  ai 
Hon  of  monei 
preparing  at 

scheme 

what  report 


order    of 
other  eld 


Execution.—  arts. 

interest   and    arrears   of 

rents     804 

registered  claims  and  tax- 
ed costs 804 

cases  in  which  the  record 
is  insufficient  to  enable 
the  prothonotary  to  per- 
form a  valuation 

805-806-807 
experts  appointed  to  es- 
tablish value   of  immov- 
ables  808 

certificate  of  hypothecs, 
prima  facie  evidence,  but 
may   be    contested,    and 

how 808 

proceedings  on  produc- 
tion    of    acquittance    of 

claim S09 

registrar,  officer  of  court 
f.or  purpose  of  certificate..  810 
examination  of  personsas 
to  discharge  of  hypothecs 
case  of  absence  of  former 

hypothecary  creditor 

delay  for   contesting  re' 

port  of  distribution 

to  what  contestation  must 

pnnied  by  reasons,  and 
served  on  party  interest- 
ed   

inscription  of  con  testa- 
costs  of  contestation  are 
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Execution.—  arts. 

Homologa  tion — Ho  wgrant- 

ed S2&822 

proceedings,  if  person  be 
eollocated  for  sum  not  due 

Hull-  col! ocalion  —  Sub-op- 
positions     824 

must  be  served 825 

may  be  included  in  gen- 
eral report,  or  be  reported 

separately 828 

if  a  debtor  fails  to  exer- 
cise his  claims  against  an 
immovable,  his  creditor 
may  do  so 827 

f'oyiiir.nf  n!'itio>ii'i/fi!t:i!,:il-- 
atter  what  delay  parties 

are  entitled  to 828 

proceedings  if  moneys  re- 
main in  hands  of  purchas- 
er.   829 

remedy  of  parties  aggriev- 
ed by  report  of  distribu- 
tion      830 

moneys  must  be  paid  back 
if  adjudicationbesetaslde  831 

In  case  of  abandonment  of 
properly— Suspended  ....  871 

0/iprmififiyin  tor  payment. 
tSee  Oppositiirrtu) 

Of  judgments  in  Circuit 
Court  —  Jurisdiction  of 
court  as  to   oppositions, 

etc 1131 

return  of  writ  against  im- 
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Execution.—                     arts. 
against  hypothecated  im- 
movable and   in  cases  of 
seigniorial  rents 1148 

Stay  of,  while  case  appeal- 
ed to  Privy  Council 1249 

of  judgment  of  Commis- 
sioners Court 1281 

of  judgment  in  District 
Magistrates'  Court.  ..1290-1291 

Executors—  Foreign,  can  ap- 
pear before  our  courts. . ..    80 

foreign,  summons 143 

imprisonment 833-836 

may   demand  affixing  of 

seals 1364 

and  inventory  1388 

notice  to 1389 

Exemptions  from  Seiz- 
ure  598-599 

Ex-parte-When  defendant 
is  foreclosed  from  plead- 
ing, plaintiff  may  proceed  207 

If  defendant  fails  to  appoint 
another  attorney  or  ap- 
pear in    person,  plaintiff 

may  proceed ,  263 

proof  and  hearing,  and 
proof  in  ex  parte  cases — 

418  et  seq. 
in  trial  by  jury,  when  the 
defendant  can  proceed ....  463 

judgment. 532-534 

cases  heard  ex  parte  in 

appeal 1223 

in  nonappealable  cases  in 
Circuit  Court,  notice 1138 

Experts  and  viewers- 
Court  8uo  motu  may  re- 
fer points  to 391 

when  and  on  whose  ap- 
plication they  may  be  ap- 
pointed, nature  of  order 

appointing 392 

numlber  of,  to  be  three  or 

one 393 

are  named  in  the  order  of 
reference    to,    if    parties  ' 

agree 394 

if  not,  how  appointed . .  395-396 
when     validly      recused 
others  to  be  appointed  . . .  396 


Experts  and  viewers. —  arts. 

grounds  for  recusing 397 

order  of  appointment  to 
be  served  upon  them,  with 
requisition  to  be  sworn  . .  398 
if   expert  refuses    to    be 

sworn  or  to  act 399 

must  on  pain  of  nullity  be 

sworn  in  writing. 400 

oath  to,  howadministered  401 
certain  papers   must    be 

given  them 402 

must  fix  time  and  place 
for  investigation,  and  not- 
ify parties,  delay  on  such 
notice 403 

Karties    and     witnesses, 
ow  summoned  before 404 

may  administer  oaths 404 

evidence  of  witnesses  be- 
fore, how  taken 405 

report  of,  how  made . . .  406-407 
proceedings  to  compel,  to  * 

file  report 408 

court  not  bound  to  adopt 

opinion  of 409 

may  demand  their  costs, 
etc.,  before  report  be  open- 
ed    414 

report  of,  how  made  avail- 
able or  impugned 415 

if  valid,  to  form  part  of 

evidence 416 

employed  to  liquidate  res- 
titution of  rents,  issues 

and  profits 543 

appointment  of,  to  ascer- 
tain values  in  distribu- 
tion of  moneys  levied  un- 
der execution 806 

appointment  and  report 
of,  in  matters  of  partition 

1040  et  seq. 
to   inspect  real  property 
belonging  to  minors,etc. 

1342  et  seq. 
Expropriation-Provisions 
concerning,  ratification  of 

1063 
Expulsion    —  Provisional 
execution  of  judgments  in 
ejectment 504 
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F. 


ARTS. 

Facts— Which  must  be  ex- 
pressly pleaded 110 

when  held  to  be  admitted  111 
assignment    of,    in   jury 

trials 424  et  seq. 

new  trial  for  defective  as- 
signment of 498 

Factum— In  jury  trials.. . .  462 
for  decision  of  questions 
of  law,  facts  being  admit- 
ted:  509 

in  Court  Queen's  Bench.  .1223 

False  bidding 761-767 

Family  Councils...  .1331-1336 

when  required 1331 

how  composed  and  con- 
voked   1332 

.  notice  to  relatives  and  de- 
lay   1333 

must  be  sworn 1334 

minutes  of,  must  be  sign- 
ed  1335 

concurrent      jurisdiction 
of  Superior    and   Circuit 

Courts 1336 

judge  may  convoke  re  op- 
positions to  marriage  .  .1111 

Force— To  eject  under  writ 

of  possession 610 

to  effect  seizure  of  mov- 
ables under  execution 620 

Foreclosure— From  plead- 
ing to  merits  notwith- 
standing preliminary  ex- 
ception*  167 

such  foreclosure  of  no  ef- 
fect if  dilatory  exception 

is  maintained 169 

when  warrantors  are  call- 
ed in 189 

arising    from    default  to 

plead 205 

when  judge's  order  is  nec- 
essary.. .    206 

issues  closed  by 214  s.  5 

Forms— When  those  in  ap- 
pendix may  be  used 6 

no  special  form  required..  105 


Forms— See  appendix. 
A— On  a  deed  of  sale  (123) 
on  a  deed  of  obligation 
on  a  bill  of  exchange  against 

acceptor 
on  a  bill  of  exchange  against 

acceptor  and  drawer 
on  a  promissory  note 
on  a  promissory  note  against 

maker  and  indorser 
on  a  private  writing 
on  an  account 
B— publication  of  summons  in 

newspapers  (136) 
C—  Affidavit  by  literate  person 

(137) 
D— General  denial  (202) 
E—  Defence  of  payment  (203) 
defence  of  novation 
defence  of  release 
defence  of  compensation 
defence  of  prescription 
F—  Form  of  experts*  oath  (400) 
G— Certificate  of  oath  (400) 
H— Witnesses  oath  (404) 
J— Challenge  to  the  array  (449) 
J— Challenge  to  the  polls  (456) 
JT— Affidavit  for  judgment   by 

default  (532) 
L— Adv.  sheriff's  sale  (716) 
M— Adv   sheriff's  sale  (733) 
N — Publication  of  notice  to 
collocated  creditors  (823) 
O— Demand  of  abandonment  854 
P— Notice  of  meeting  (866) 
Q — Notice  of  curators'  appoint- 
ment (872) 
R— Affidavits  for  capias  (898) 
S— Affidavit  for  capias  (901) 
T—  Provisional  bailbond  (910) 
U—  Bailbond  (913) 
V—  Petition  of  right  (1012) 
W—  Notice  to  Attorney-General 

(1017) 
X—  Notice  in  hypothecary  ac- 
tions against  unknown  pro- 
prietors (1028) 
F— Writ  for  the  sale  of  immov- 
able (1030) 
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Forms.—  arts. 

Z— Appearance  of  proprietor  or 

possessor  (1033) 
AA— Notice  of  licitation  (1041) 
BB-Contirmation  of  title(1068) 
CC—  Opposition  to  judgment 

(1105) 
DD— Nomination  of  experts  1343 


Forms.—  ARTS. 

EE— Experts'  oath  (1344) 
hF—  Report  of  Experts  (1344) 
GG— Minutes  of  family  council 

(1340) 
HH— Petition  for  homologation 

(1346) 
././-Notice  by  heir  (1406) 


G. 


Garnishment- 
seizure  by 677-698 

how  made 678 

rules  for 679 

effectof 680,692 

delay  to  contest 681 

declaration  of  garnishee, 
how  made  and  when. .682  et  s. 
whatgarnishee  should  de- 
clare   685 

seizing  creditor  entitled  to 

put  questions 686 

tax  of  garnishee 687 

discharge  of  garnishee. . . .  688 
judgment  against  garni- 
shee    689 

moneys  payable  condition- 
ally  690 

default  of  garnishee  to  de- 
clare   691 

contestation  of  declara- 
tion   693 

what  if  several  attach- 
ments ? 694 

rule  when  garnishment 
affects  movables  and  ne- 
gotiable instruments .  .695-696 


Garnishment- 
attachment  of  wages  and 

salaries 697 

attachment   of   partner's 

interest 608 

in  Commissioners'  Court. 

1260  et  s. 

in  Magistrates'  Court 

12881289 

Gaspe— Special  provisions.    39 

Good  Friday .".  ..      7 

Guardian  —  Offered     by 

debtor 621-622 

if    second  seizure,    same 

guardian 623 

may  remove  effects 624 

signature  of,  to  inventory  630 
triplicate     of     inventory 

given  to  632 

notice  of  sale  to 635  # 

must  produce  effects 657" 

under  compulsion 658 

discharge  of 659 

tax  of  official  guardian:   .  669 
coercive  imprisonment . . .  833 


H. 


Hypothecs— App3als  inac- 
tions in  recognition  of. ...    44 
not  discharged  by  sheriffs 

sale. : .  781 

certificate  of,   filed    with 

sheriffs  return 769 

discharge  from 1067 

registrar's  certificate  filed 
for  confirmation  of  title.  .1072 


Hypotheds— 

collocation  if  conditional.  800 

due  with  a  term" 802 

defined 1038 

execution  .when   immov- 
able is  surrendered 1148 

Hypothecary  Creditors — 
(See  Confirmation  of  Title) 

1067-1088 
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ARTS. 

Hypothecary  Recourse— 

.  Against  immovables 
whose  owners  are  un- 
known  1025-1036 

Husband  and  Wife— Com- 
petence as  witnesses 314 

separation  between    1090  et  s. , 

Habeas  Cor  pes  adsubjio 
iendum— Nature  of  writ; 
when  and  how  obtained.  .1114 

to  whom  addressed 1114 

affidavit  for ...1115 

.  formalities  of ;  return  of.  .1110 

service 1117 

disobedience  to  writ 1118 

procedure  before  judge . . . 

1119-1121 

bail 1120 

written  pleadings  may  be 

ordered 1122 

costs 1124 

if  writ  refused,  when  and 
how  new  application  may 
be  made — 1125 


ARTS. 

HarbourCommissioners  65-66 

Heirs— Service  on  heirs  of 

deceased  person 135 

delay  for  making  invent- 
ory and  deliberating.  ..177-178 
execution  against 605-606 

( Vide  Seals,  Inventory,  Let- 
ters of  Verification.) 

Holidays— What  days  are.  7-8 
persons  cannot   be  sum- 
moned on 125 

but  leave  may  be  granted  125 

courts  cannot  sit  on 14 

where    seizure    may    be 

made  on 619 

arrest  of  debtor  on 841-842 

Homologation— Of  report 

experts,  etc 414-416 

report  of  distribution 820 

of  report  of  arbitrators. . .  417 
of  award  of  arbitrators. . . 

1443-1444 


I. 


lies  de    la  Madeleine- 
Special  provisions 39 

appeals 45 

Immovables— Description 

of  in  declaration 124 

execution  against 699  et  s. 

belonging  to  minors,  sale 

of 1341-1361 

ditto  when  property  ex- 
ceeds $400  in  value.  .1341-1356 
not    exceeding    $400    in 

value 

1357-1360 

Imprisonment  —  For  de- 
teriorating immovable 

under  seizure 715 

See    Coercive    Imprison- 
ment   832  et  8. 

Improbation 225-235 

as  a  principal  action  and 
incidentally 225-226 

Srocedure 226-229-230  et  s. 
eposit  of  sum  fixed  by 
judge 227 


Improbation— 

when  and  effect  of  peti- 
tion   228 

witnesses 318 

in  Commissioners0  Court. 

1269-1271 

Incidental  Demand.  ..215-219 
in  Court  of  Queen's  Bench  1237 

In  forma  pauperis 89-93 

Informalities  —  How  ple- 
aded   174 

how  amended 513-526 

Injunction— When    inter- 
locutory injunction  may  * 

be  granted 957 

when  it  cannot  be  grant- 
ed   958 

additional,  after  interlo- 
cutory   959 

petition  for,  and  affidavit.  960 
When  notice  must  be  given  961 
procedure  after  petition . .  962 

securitv  required 963 

what  injunction  orders. ..  964 
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Injunction —  arts. 

service  of 965 

recourse,   when   granted 

without  notice 966 

suspension  of 967 

final  judgment 968 

effect  of  appeal  or  revision  969 
special  powers  of  judge . .  971 
penalties 971-972 

Inscription for   proof 

and  hearing  in  contested 

cases  . '. 293 

prothonotarv's  role 294 

copies  of   pleadings    and 

money  deposit 295 

notice 296 

in  Circuit  Court,  cases  not 

appealable 1140-1141 

in  Circuit  Court,  cases  ap- 
pealable  1138 

in  summary  matters.  1158-1159 
for  proof  by  default  or  ex 

parte 418 

hearing  in  law  only 510 

for  judgment  by  default 

or  ex  parte 532-533-534 

for  judgment  on  confes- 
sion of  judgment 529 

contestation    of    colloca- 
tions    815 

Inspection     of    Docu- 
ments (Discovery)  . . ,  .286-290 

Inspectors      to     judicial 

abandonment 

866-867-878-879-885 

Interdicted  persons-Sale 
of  their  immovables.  1341  et  s. 
sale  of  their  shares . .  1341  et  s. 

Interest  —  Person     must 

have,  to  sue : 77 

costs  bear  interest 556 

collocation  of 804 


ARTS. 

Interlocutory  judg- 
ments—Appeal from 46 

how  made 1211-1212 

heard  by  privilege 1225 

Interpretation  —  When 
French  and  English  ver- 
sions differ 2 

of  rules  as  to  procedure . .    3-4 
of  words,  terms  and  ex- 
pressions         5 

of  pleadings 105 

Interrogatories  (See  Arti- 
culation of  Facts.) 

Intervention  —  Who  may 

intervene  and  when 220 

how  made 221 

must  be   received    by   a 

judge 222 

suspends  proceedings 223 

procedure 224 

in  Court  of  Queen's  Bnch .  1231 

Inventory— General  form- 
alities  1387 

of  property  of  deceased, 

or  dissolved  community  ..1388 

parties  present  or  called.. 1389 

choice  of  notary 1390 

in  authentic  form 1391 

contents" 1392 

difficulties   between  par- 
ties  1393  et  s. 

immediate  sale  by  consent  1396 

custody  of 1397 

closing  of 1398 

Benefit  of 1405-1410 

Issue — How  joined 214 

cross-demand t  219 

in  improbation 233 

of  fact 193 

of  law 191-195 


J. 


Joinder  of  Actions 291-292 

of  causes  of  action 87 

of  issue 214 

of  parties 521-525 

J  udge— Defined 5  §  5 

sittings  of 16 


Judge- 
powers  to  maintain  order  17-19 

other  powers 20-23 

jurisdiction  in  chambers  70-72 
when  prothonotary  may 
act  instead  of. 33 
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Judge—                                 ARTS, 
may  question  witnessess.  344 
when  he  cannot  sit  in  ap- 
peal..   1229 

when  S.  C.  judge  may  sit 
in  appeal 1231  et  s. 

Justices  of  the  Peace — 

Their  Jurisdiction 63 

appeal  from  judgments  of    58 
certiorari 1292  et  s. 

Judgment — General  rules 

as  to 536-548 

foreign  judgments. ... .  .210-213 

confession  of 527 

by  prothonotary  in  ab- 
sence of  judge;  revision.    33 

after  verdict 

by  default  to  appear  and 
plead*  when  ana  how  ob- 
tained   532-535 

in  Circuit  Court 1138 

for  costs,  involves  distrac- 
tion in  favor  of  attorney  .  553 
to  furnish  security,  should 

fix  delay 559 

to     render    an    account, 

should  fix  delay 566 

contents  of  such  judg- 
ment    577 

against*  garnishee   must 

be  served 689 

and  operates  assignment.  692 

in  injunction  matters 968 

against  corporations  il- 
legally formed 984  et  s. 

usurpation  of  public  fran- 
chises   990-991 

in  mandamus 996  et  s. 

jurisdiction  of  courts.  .40  et  s. 

Jury  Trial— When  it  may 

be  had 421.422 

option  for,  how  made 423 

assignment  of  facts  essen- 
tial  424 

unless  dispensed  with  by 

consent 426 

amendment  of  or  addition 

to  facts  assigned 427 

place  of  trial 428 

where  public  office  is  de- 
fendant  429 


Jury  Trial—  -  arts. 

list  of  jurors 430-431 

exemption  of  jurors 432 

striking  panel  and  fixing 

day  for  trial 433-434 

special  jurors  in  commer- 
cial cases 435,  453 

de  medietate  linguae,  etc.  136 
procedure      in     striking 

panel 438-441 

neglect  to  proceed  with . .  442 
summoning  of  jurors.  .443-445 
formation     of    jury   and 

challenges 446-461 

challenges    must  be   in 

writing 449 

decision  on  challenges  . . .  450 
grounds  of  challenges  to 

array 448.454 

grounds  of  challenges  to 

the  polls 455 

how  decided 457 

if  full  number  not  com- 
pleted   460 

pleadings  and  factum  for 

judge 462 

failure  of  parties  to  ap- 
pear  463 

no   paper   to  be   read  to 

jury  without  leave 465 

minutes  of  trial 466-467 

procedure  as  to  tiial.  ...471-473 
provinces   of  judge   and 

jury 474-475 

verdict 476  490 

rules  for  jury  to  observe  . 

476-478 
agreement  of  9  jurors  suf- 
fices  480 

.  verdict     does     not     pro- 
nounce on  costs 488 

clerical  errors 489 

illness  qt  juror 490 

judgment  after  verdict. . .  491 
remedies    against    judg- 
ments,  and   proceedings 

in  revised  cases 492497 

grounds  for  new  trial 498 

various  grounds  for  new 

trials  explained 499-507 

different  judgment   may 
be  rendered 508 
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ARTS. 

Lands— Description  of 124 

place  of  trial  concerning.. 

100-103 

partition  of. 1037 

confirmation  of  titles 1067 

(See  Immovables.) 

Lessor  and  Lessee— Juris- 
diction   of    Magistrate's 

Court 62 

lessor  may  oppose  seizure 

of  lessee's  effects 646 

attachment  for  rent.  .952  et  8. 
actions  between  are  sum- 
mary   1150 

class  of  action  and  juris- 
diction, how  determined.!  152 

delay  on  summons 1153 

special  proceedings:    no- 
tice to  quit  and  ejectmentl080 

lie tters  Patent  —  Annul- 
ment of  by  Sup.  Court.. 

1007-1010 

Letters   of  Verification 

1411-1421 

in  what  cases 1411 

petitionand  affidavit.  1412-1413 
acts  of  civil  status  to  ac- 
company petition 1415 

contestation  of  petition . . 

14161421 

Licitation,    Compulsory 
Partition  and — co-heirs 


Licitation—  arts. 

and    co-proprietors    may 

sue  for 1037 

all  the  parties  must  be  in 

suit 1038 

special  tutor  to  minors  .  ..1039 
experts  advice  as  to  divi- 
sion of  property  .1040-1041-1042 
drawing  lots  for  shares  . .  1043 

practicien  is  named 1044 

sale  by  auction,  when. ... .  1045 
voluntary  licitation..  1046, 1355 
notice  of  sale  and  publica- 
tion       1047  ets. 

oppositions. .  .  % 1050-1051 

bids  and  final  adjudica- 
tion  1052-1053 

effect  of  adjudication 1054 

purchaser  failing  to  pay 

Srice 1055 
elay  for  filing  oppositions 

for  payment 1056 

distribution  of  moneys. . .  1057 
licitation   of    immovable 
situated  in  two  districts . .  1058 

Liquidation  —  Judgment 
granting   damages   must 

contain 542 

likewise  judgment  con- 
demning to  restitution  of 
rents 543 

lies  Pendens — Exception 
of 173 


M. 


Mandamus— When  it  lies.  992 
how  writ  of  summons  is 

issued 993 

how  peremptory  writ 996 

service  of 997 

for  election  to  office. .  ..998-999 

return  of  writ 1000 

coercive  imprisonment. .  .1001 
fine  of  $2,000  if  corpora- 
tion   %1001 

Marriage,  opposition  to. . . 

1105  et  s. 


Marriage—    . 

formalities  of 1106-1109 

in  appeal  are  summary. . .  1112 

Married    Women  —  Des- 
cription of,  in  writ 122 

service  upon 133 

Mariner— Service  of  sum- 
mons upon 132 

Masters  and  Servants — 
Jurisdiction  of  justices ...    63 
jurisdiction    of    the   Re- 
corder       64 
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Masters  and  Servants  arts. 
summary  matters 1150 

Member  of  .Legislature- 
service  upon 147 

Meeting  of  Creditors. ...  866 

Minor— May  sue  for  wages.  1263 

sale  of  property 1341-1361 

sale  of  property  not  ex- 
ceeding $400 13S7-1360 

Minutes —  Replacement 
when  lost 1327  et  s. 

Mixed     Action  —  Where 
tried 100-103 

Montreal  —  Appeals  from 
judgments  rendered  there    47 
review   of    judgments 
there 53 

Motion  —  Preliminary   ex- 
ceptions urged  by 164 


ARTS. 

Municipal  Corporations- 
bail  ifFs  returns,  etc.,  con* 

tested  by 236 

for  judgment  on  verdict, 
new    trial,    or    different 

judgment 494 

dismissal  of  opposition  by  651 
exceptions  urged  by,  in  ap- 
peal   1220 

Movables— Seizure  of.. 617  et  8. 
(See  Execution.) 

Mutes— As  witnesses 319 

Municipal       Corpor- 
ations—No appeal  from 
judgment  concerning. 43, 1006 
review  of  judgment  con- 
cerning       52 

(See  Taxes) 


N. 


Negotiable  Instruments 

641-642 
(See  Notes  Promissory) 

New  Trials 498-507 

(See  Jury  Trial) 

New  Years  Day  —  Non- 
juridical : 7 

Non-appearance 364,  463 

in  Circuit  Court  1138 

in  Commissioners'  Court.  1275 

Non-contentious  pro- 
ceedings  1308  et  s. 

Non-juridical  days— En- 
umeration of 7 

next  juridical  day 8 

court  cannot  sit  on 14 

Notaries  —  May  conduct 
non-contentious  proceed- 
ings     83 

witnesses  in  improbation 

cases 318 

must  give  communication 

of  records,  etc 1320 

choice   of,  in  making  of 
inventory 1390 

Notes— Promissory 541 

judgment  by  default  on. . .  532 
may  be  seized 641 


Notes- 
how  sold 666 

in  hands  of  garnishee. . . .  695 
actions  on,  are  summary  .1150 

Notice— Of  action  against 

public  officer 88 

to  Attorney-General  (con- 
stitutionality, of  statute).  114 

of  filing  of  exhibits 155 

of  inscription  in  law 194 

of  decease,  etc.,  of  one  of 

the  parties    ' 268 

of   inscription   for   proof 

and  hearing 296 

of  inscription  in  default 

and  ex  parte  cases 418 

of  amendments  made  or 

to  be  obtained 524 

of  plaintiff  who  refuses  to 
accept  confession  of  judg- 
ment  530 

of  inscription  for  judg- 
ment ex  parte 534 

by  opposant  to  sale  of 
movables,  that  opposition 
must  be  contested  within 

12  days 650 

to  suspend  seizure  of  mov- 
ables of  insolvent 871 
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Notice—                                ARTS, 
in  matteta  of  petition  of 
right,    to    Attorney-Gen- 
eral  1017 

of  inscription  in  review..  1198 
of  inscription    in   appeal 

and  giving  security 1213 

of  inscription    for   proof 
and  hearing  in  the  Circuit 

Court 1141 

of  inscription  in  law  in 

summary  matters 1157 

of   inscription    for    proof 
and  hearing  in  summary 

matters 1150 

of  petition  for  certiorari.  1295 

Novation  —  Plea,  form  of, 
Sched.  E 203 


ARTS. 

Nulla  Bona— Examination 
of  the  debtor  where  return 

of 590 

sheriff's  return  of,  where 

no  immovables 768 

opposition  to  judgment 
must  be  made  within  ten 
days  from  return  of 1166 

Nullity— Not  entailed  by 
non -joinder  of  party,  if  er- 
ror amended 521 

irregularities  causing  pre- 
judice, entail  nullity  only 

when  not  remedied 175 

waiver  of  irregularities  . .  176 
when  nullity  of    seizure 
may  be  demanded 645 


o. 


Oath— Powers  of  court  or 

judge  as  to 22 

right  of  judge,  prothono- 
tary  or  commissioner  to 

administer 23 

form  of,  may  be  changed 
according     to     religious 

creed  of  witness 322 

by  Quaker 321 

refusal  to  take,  by   wit- 
ness   323 

what   witness    must  be- 
lieve in  order  to  make 324 

put  by  the  court 371-372 

administered  by  examin- 
er of  proofs  to  witness. . . .  377 
to  experts,  how  adminis- 
tered   401 

experts  may  administer. .  404 

Object  of  Demand— How 
described  in  writ  of  de- 
claration    124 

Objections —  To  incrimin- 
ating questions 331 

reserved  for  hearing  at  the 

trial 355 

to  judge's  charge  to  the 
jury 473 

Office  of  the  Court— (See 
Prothonotary)  Meaning 
of  the  term .5,  §  7 


Office  of  the  Court- 
election  of  domicile  at. .  .84-86 

service  of  absentee  at 85 

inventory  of  seizure  when 

left  at 633,  707 

copy  of  declaration  left  at, 

in  Capias .  909 

Ontario  —  Attendance  of 
witnesses  residing  in, com- 
pulsion  299-300 

service  of  subpoena  in 301 

costs  of  such  service 558 

Oppositions  —  To  judg- 
ment, when  it  lies 1 163 

what  it  should  contain. .  .1164 

affidavit 1165 

delay  to  make 1166 

if  delay  has  expired ......  1167 

authorization  of  judge  to 

produce 1168 

deposit  required, 1169 

service  of,  and  of  certifi- 
cate  1170-1171 

stay  of  execution  and  re- 
turn thereof 1172 

•    procedure  thereafter 1173 

costs  payable  by  opposantll74 

To  the  Seizure  of  Movables — 

who  may  make 644 

debtor  may  make, on  what 
grounds 645 


INDEX. 


269 


Oppositions —  arts. 

privilege  of  lessor 646 

must  be  accompanied  by 

affidavit 647 

are  served  upon  sheriff  or 
bailiff  by  leaving  original 

with  him 648 

effectof 649 

proceedings  by  opposant 

after  return 650 

judge  may  dismiss  upon 
motion,  if  made  with  in- 
tent  to   unjustly   retard 

sale 651 

default  may  be  obtained 
against  parties  for  non- 
contestation  652 

contestation  subject  to 
same  rules  and  delays  as 

summary  matters 653 

sale  under  venditioni  ex- 
ponas cannot  be  stopped 
by,  unless,  etc 654 

To  the  Seizure  and  Sale  of 
Immovables —  Sales,  how 

suspended 721 

oppositions  to  annul  (afin 

dannuler) 722 

oppositions  to  withdraw 

{afin  de  distraire) 723 

oppositions  to  secure 
charges  {afin  de  charge) . .  724 

who  may  make 724 

and  when 725 

opposition  to  charges  up- 
on immovables  under  seiz- 
ure    726 

to  seizure  and  sale,  must 
be  accompanied  with  affi- 
davit  727 

must  be  served  on  sheriff  728 

delay  for  serving? 728 

filed  after  period  for  delay  728 

effect  of  service  of 729 

sheriff  is  bound  to  return 

with  all  papers 729 

sheriff  bound  to  continue 
publications,  etc.,  in  spite' 

of 730 

proceedings  upon,  in  other 
respects  same  as  opposi- 


Oppositions—                    arts. 
tion  to  sale,  etc.,  of  mov- 
ables  731 

liability    of    party    who 
makes,  unsuccessfully. . ..  732 
when  decided  before  day 

fixed  for  sale 733 

when  decided  after 733 

sale  under  venditioni  ex- 
ponas cannot  be  stopped 

by,  unless 734 

For  Payment  —  Register 

of 789 

when  necessary  to  file 790 

no  costs  allowed  in  cer- 
tain cases 791 

with  whom  and  in  what 

delay  should  be  filed 792 

To  limitations.. .  1050-1051,  1056 
To  confirmation  of  title . . 

1074-1075 
To    marriage  —  Where 

brought 1105 

must  be  accompanied  by 

notice 1106 

upon  whom  served 1107 

proceeding   same   as   be- 
tween lessors  and  lessees.  1108 
if  not  presented  on  day 
fixed,  judgment  of  non- 
suit may  be  obtained. .  .1109 
are  declared  abandoned  if 
opposant  fail  to  proceed . .  1110 
court  may  summon  par- 
ents or  friends  of  intend- 
ing consorts 1111 

appeal  or  review 1112 

costs  where  dismissed ...  .1113 
in  Commissioners'  Court . 

1282-1283 

Option — For  trial  by  jury . . 

422-423 
of  plaintiff  between    in- 
compatible claims 177,  §  6 

Order  —  Maintenance  of, 
during  sittings  of  court . . 

17  et  s. 

Order  of  trial   and  ad- 
journment  304-311 

Original— Of  an  authentic 
act,  loss,  how  supplied. . . 

1327  et  s. 
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ARTS. 

Panel— (See  Jury  Trial). . . 

433  et  s. 

Parsonages— Assessments 
for  building  and  repair- 
ing, where  sued  for 54 

Partition  —  Compulsory, 
and  licitation.  (See  Licxt- 
ation) 1037  et  s.  1058 

Partnership  —  Commer- 
cial, how  summoned 122 

service  upon,  how  effect- 
ed   130 

Pauperis,  in  forma— Pro- 
ceedings in  forma 89-93 

when  party  may   obtain 
leave  to  sue  or  plead  in . . .    80 
certain    costs,    however, 

must  be  paid  by  party 89 

permission  is  granted  by 

petition 90 

when  leave  may  be  re- 
voked by  judge 91 

other  party  cannot  be  com- 
pelled to  pay  costs  upon 
incident   in    suit    before 

final  judgment 92 

liability  of  other  party  as 

to  costs 93 

execution  for  same 93 

Payment  or  tender  into 
Court — (See  Tender)  .583  et  s. 

Payment— Plea,  form  of. .  203 
of   moneys   levied    upon 

movables fc70  et  s. 

payment  without  colloca- 
tion    793 

demand  of,  not  necessary 
under  subsequent  execu- 
tion in  same  suit 609 

of  moneys  levied  (See  Exe- 
cution)         . .  828  et  8 

of  moneys  of  debtor  who 
has  made  an  abandonment 

of  property 880-881 

by  garnishees  into  court  of 

moneys  seized , 694 

of  funds  in  compulsory 
partition 1057 


Payment —                        arts. 
of  funds  in  action  of  rati- 
ficatioa  of  title 10S6 

Petition  —  In   revision   of 
judgment  by  default.  1175-1176 
in  revocation  of  judgment 

(See  Judgment) 1177  et  s. 

for  separation  from  bed 
and  board,  bv  wife  to  be 

allowed  to  use 1101 

for  sale  of  immovables  of 
which  the  owners  are  un- 
known    1025  et  s . 

for  mandamus 993 

for  release  from  arrest 
under  capias 919  et  s. 

Penalty— For  infraction  of 
tariff  by  officers  of  j  us tice.    37 
appeal  to  the  Circuit  Court 
in    matters   of  penalties 
under  the  Municipal  Code    58 
cannot  proceed  in  forma 

pauperis  to  recover 89 

Commissioners'  Court  has 
no  jurisdiction  in  matters 

Of 60 

jurisdiction    of"  District 

Magistrates'  Court 61 

for  disobeying  injunction. 

971-972 
for  disobeying  mandamuslOOl 
and  prohibition 1005 

Peremption   of   Suits  — 

when   takes    place    (two 

years) 279 

when  not 280 

against  whom ... t  281 

how  obtained 282 

how  covered  (useful  pro- 
ceeding)   283 

effectof ..  284 

powers  of  court  as  to  costs  285 
in  Court  of  Review 1200 

Peremptory     Writ  —  Of 

mandamus 996-1001 

Perishable  Goods 634 

Personal  Actions— Venue 

,.94ets.,  103 
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ARTS. 

Petition  of  Right— Writ 

of  possession  where  sup- 
pliant is  adjudged,  im- 
movables  1023 

mode  of  recovering  mon- 
eys adjudged  to  suppliantl024 
when  may  be  addressed 

to  Her  Majesty 1011 

tenor  of  petition 1012 

petition  must  be  support- 
ed by  affidavit 1013 

Petition  must  be  left  with 
'rovincial  Secretary 1014 

no  fee 10l4 

procedure  where  lieuten- 
ant -  governor's  flat  ob- 
tained  v..1015 

written  proofs  must  "be 
filled  with  petition  in  pro- 

thonotary's  office 1016 

deposit  of  $ 200 1016 

copy  of  petition  and  fiat 
left  at  office  of  Attorney- 
General 1017 

procedure  where  contesta- 
tion filed  1018 

where  not  filed 1018 

where  petition  relates  to  . 
recovery      of      property 
granted  away  or  disposed 

of  by  Crown 1019 

inscription  in  appeal 1020 

costs 1021 

attachment  in  revendica- 
tion  of  prooerty,  govern- % 
ment  is  adjudged  to  sur- 
render movable  property.  1022 

Petitory  Claim— Cannot 

be  joined  with  possessory.  1066 

Plaintiff —  How  described  ' 

in  writ  of  summons 122 

proceedings  when  absent 

(See  Absent) 

preference  of,  on  proceeds 

of  sale  by  execution 672 

purchasing  at  sale  under 
execution  may  retain  pur- 
chase money 759 

Pleas  and  Pleading— (See 

also  Exceptions,   etc,)  — 


Pleas  and  Pleading —    arts. 
Pleading  cannot  be  in  the 

name  of  another 81 

general  rules 105-116 

facta     and     conclusions 
must  be  concisely  stated .  105 
dates,  numbers  and  quan- 
tities may  be  denoted  by 

figures 106 

form  of  reference  to   an 

act 107 

allegations  must  be  para- 
graphed, etc 108 

admissions  and  denials. . .  109 
repetition  of   allegations 
in  subsequent  pleading. . .  109 
facts  which  must  be  ex- 
pressly pleaded 110 

tacts  which  are  held  to  be 

admitted Ill 

affidavits,  form  and  con- 
tents    112 

copies  must  be  served 115 

service  out  of  the  district.  116 
Preliminary  Pleas. . .  164  et  s. 
Pleas  to  the  merits— Issue 

of  law 191 

how  issue  of  law  raised . .  192 

how  issue  joined 192 

hearing  upon  the  inscrip- 
tion   193 

issue  of  fact  cannot  be  in- 
scribed before  judgment 
on  the  inscription  in  law.  195 
what  defendant  may  plead  196 
delay  for  filing  defence..     197 
delay  for  answering  and 

replying 198 

additional  pleadings 198 

supplementary  pleas 199 

grounds  of  law,  now  urged  200 
grounds  in  the  nature  of 

Ereliminary     exceptions, 
ow  urged 200 

exhibits,  filing  of 201 

party  must  answer  his  op- 
ponents' allegations  cate- 
gorically  202 

general   denial    excludes 

other  pleas 202 

pleas  of  payment,  nova- 
tion, release,   compensa- 
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Pleas  and  Pleading—   abts. 

tion,  form  of 203 

amended  pleading,  delay 

to  answer 204 

foreclosure  from  pleading 

205206-207 
denial  of  signature,  affida- 
vit required 208 

pleading  failure   to  pre- 
sent bill  or  note  at  place 
Axed,  affidavit  required..  208 
denial   of    certain   docu- 
ments, security  for  costs 

required 209 

affidavit  also  required ....  209 
to  action  on  foreign  judg- 
ment    210 

to  action  on  judgment  in 
other  provinces  . . .211-212213 
delays   for,    in    interven- 
tions    224 

amendments  to 514-526 

delays  for  pleading  in  Cir- 
cuit Court 1139 

Pledge— Pledgee  may  op- 
pose execution 646 

Possession — When  may  be 

obtained 610 

execution  of  writ 611 

of   goods    seized     before 

judgment 938 

of  goods  revendicated.  949-951 
how  sequestrator  put  in 

possession 976 

of    property    which    the 
government  has  been  con- 
demned to  return ....  1022-1023 
In  Successions  {L 'envoi  en 
possession)  —  How    and 

where  applied  for 1422 

act  of  notoriety  to  accom- 
pany petition,  how  made.  1423 
can  only  be  granted  after 

certain  public  notices 1424 

proceedings  on  claims  and 
petition  same  as  upon  or- 
dinary suits 1425 

Possessory  Actions — Pro- 
visional execution  may  be 

had  in 594 

who  may  bring,  and  a- 
gainst  whom 1064 


Possessory  Actions—     arts. 

limitation  of . . : 1066 

petitiory  claim  cannot  be 
joined  with,  or  be  brought 
until  satisfaction  of  judg- 
ment in,  exceptions 1066 

Powers  and  jurisdiction, 
of  Courts 40  et  s. 

Power  of  Attorney— Re- ' 
quired  from  absent  plain- 
tiff   177 

special  in  incidental  im- 

probation 226 

in  case  of  recusation 243 

of  disavowal 253 

of  confession  of  judgment  527 

Practice  —  (See  Rules  of 
Practice) 1,  73-74-75 

Practitioners— (Praciiciens) 
reference  to  (See  Account- 
ants) 

Precedence  —  Of  certain 

cases  in  review 1202 

of  appeals  from  interlocu- 
tory judgments  1225 

of  oppositions  to  marri- 
age, in  review  or  in  ap- 
peal....;   1112 

Preliminary  Exceptions 
—(See  Exceptions) 164-166 

Priest— Cannot  be  compel- 
led to  declare  as  a  witness 
what  has  been  revealed  to 
him  confidentially  in  his 
professional  character 332 

Prescription  —  Plea,  form 

of 203 

of  possessory  action 1065 

Prisoners— Service  on  ....   134 
brought  before  the  court 
to  give  evidence 302 

Privileged   Claims  —  To 

execution  money 672 

(See  Execution,  Distribu- 
tion.) 

Privileged  Cases  —  (See 
Precedence. 

Privy  Council— Jurisdic- 
tion  41-68 

appeal  from  Court  of  Re- 
view      69 

appeals  to 1249-1252 


INDEX. 


273 


Privy  Council—  arts. 

unless  security  be  given, 
execution  of  judgment  of 
court  appealed  from  can- 
not be  stayed'by  appeal  to.  1249 
if  appellant  allows  execu- 
tion, security  for  costs  is 

sufficient 1250 

certificate  necessary  to 
stay  execution  after  six 

months 1251 

clerk  of  court  which  ren- 
dered judgment  to  enreg- 
ister  decree  of 1252 

Probate  of  Wills 1430 

Procedure  —  Where  Code 

silent 3 

rules  of,  are  interpreted 
with  reference  to  each 
other.  (See  Summary Mat- 
ters)        4 

Prooes- Verbal— Of  service  152 
what  it  should  contain. ...  153 

contestation  of 236 

amendments  to 519 

of  seizure  of  movables, 
what  it  must  contain,  ser- 
vice   629  et  s. 

of  sale  of  movables 661 

of  seizure  of  immovables .  706 
of  sale  of  immovables,  re- 
turn into  court 769 

of  putting  sequestrator  in 

possession. .  976 

of  affixing  seals 1365 

of  the  removal  of  seals 1385 

of  sale  of  immovables  be- 
longing to  a  succession.  ...1403 

Procuration  —  (See  Power 
of  Attorney,) 

Prohibition    —  Writ    of, 

when  it  lies 1003 

application  for,   same  as 

mandamus 1003 

peremptory  writ 1004 

penalty  for  disregarding..  1005 

Promissory  Note — (See  Note,) 

Proof— When  both  prelim- 
inary pleas  and  to  the 
merits  have  been  put  in, 


Proof—  ARTS, 

proof  takes  place  on  all  the 

issues  at  once 168 

may  be  declared  closed  on 
failure  of  party  to  proceed 

on  day  fixed 304 

order  of  making 310 

any  party  to  a  case  may  be 
examined  as  a  witness. . ..  316 
his  evidenceas  commence- 
ment of  proof  in  writing. .  316 
he  may  give  testimony  on 

his  own  behalf 316 

but  his  silence  not  to  be 
construed  against  him. ...  317 

oral  admissions 354 

in  another  district 357-358 

Oath  put  by  the  Court .  .371-372 
Before  Examiners — 

sufficient  cause 373 

rule  appointing  examiner 
must  specifyplace  for  tak- 
ing and  delay  for  conclud- 
ing   374 

how  examiner  must    be 

sworn 375 

notice  to  be  given  by  him.  376 
how  witnesses   are  sum- 
moned before  examiner...  377 
examiner    may    summon 
parties  to  answer  interro- 
gatories   on    articulated 

facts 378 

examiner  must  make  a  re- 
turn of  his  proceedings. ..  379 
in  cases  by  default  and 

ex  parte 418 

how  and  when  made,  de- 
fendant entitled  to  notice, 
rights   of    foreclosed    de^ 

fendant 418 

when    evidence    of    wit- 
nesses may  be  taken  in  de- 
fault and  ex  parte  cases . .  419 
is  filed  and  remains  of  re- 
cord, when 420 

in  non-appealable  cases 
in  Circuit  Court  —  Made 

orally,  etc 1142 

what  if  demurrer  has  been 

filed 1144 

in  another  district 1145 

w 
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ARTS. 

Proof  and  Hearing— (See 

Inscription.) 
inscription -for  in  Circuit 
Court   in   non  appealable 

cases 1140 

notice  of 1141 

inscription  for,    in   sum- 
mary matters 1157-1158 

notice  to  opposite  party  .  .1159 

Property— What  is  liable 

to  seizure 613 

abandonment  of  (See  Ab- 
andonment)  853  et  s. 

separation   of  —  suits  on 

(See  Separation) 1090  et  s. 

of  minors,   sale    of,  how 
effected 1341  et  s. 

Protest— Of  note,  etc.?  fail- 
ure to  fulfil  formalities. . .  208 

Prothonotary.  —  May  ad- 
journ Court -.    13 

powers  during  vacation. .     15 

may  administer  oath 23 

in  absence  of  judge 33 

duties  in  regard  to  taxing 

witnesses 335 

of  Superior  Court,  powers 


Prothonotary—                arts. 
of,  in  non-contentious  pro- 
ceedings  1310 

Provisional    Execution. 
(See  Execution.) 

Provisional   Possession. 
(See  Possession. . .  1422  et  seq. 

Provisional  Remedies.. 

893  et  seq. 

Public  Officer.— Notice  of 

suit 88 

venue  of  suit  against 97 

trial  by  jury  in  action  of 
damages  against,  may  be 
ordered  in  another  dis- 
trict  429 

Public  Offices  and  Fran- 
chises   987 

Publications  and  Adver- 
tisements.—Of  movables 

seized 638-639 

of  immovables  seized. .".  716-721 
for  collocated  creditors . . .  823 
for  creditors  of  insolvent .  866 

sheriff's  sale 716-733 

curator's  appointment. . . .  872 

Purge  des  Hypotheques. 
(See  Ratification  of  Title).10d>I 


Q. 


Quaker— Oath  of 321 

Quebec— Review  of  judg- 
ments at 53 

appeal    from    judgments 

rendered  at 47 

petition  of  right  in    dis- 
trict of 48,  J015 

Queen's  Bench, — Court  of 
(In  Appeal). 

Jurisdiction  of 42,  47 

Proceedings   in    Appeal 

to 1209-1210 

where  appeal  is  from- inter- 
locutory judgment. . .  1211-1212 

inscription  in  appeal .1213 

security,  and  how  given . .     « 

1214-1215 
transmission     of      docu- 
ments and  record 1216-1217 


Queen's  Bench- 
appearance  in  appeal 1218 

when  respondent  can  ob- 
tain discharge  of  appeal.  .1219 
exceptions  which  respon- 
dent may  set  up 1220 

reduction  of  security 1221 

when  appeal  may  be  join- 
ed   1222 

factum's. .............  1223-1224 

hearing 1225 

who  can  institute  appeal..  1226 
what  constitutes  a  quo- 
rum of  Judges  in  appeal. .  1227 

recusation  of  Judges 1228 

competency  of  Judges 1229 

when    incompetency    ap- 
pears on  face  of  record. . .  .1230 
when  Judge  of  Superior 
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Queen's  Bench —  arts. 

Court 'can   sit   in    appeal 

and  powers  of 1231  et  seq. 

interventions    and    other 
incidental  proceedings. .  .1237 
judgment,  how  rendered.  1241 
discharge  of  order  for  ad- 
visement  1242 

adjournment 1243 

where  judgment  may  be 

rendered 1244 

what  judgment  must  con- 
tain  1245 

taxation  of  costs   in  ap- 
peal  -..' 1246 

execution  of  judgment. .  .1247 
general  powers  of  Court.. 1248 

Questions.  —  Witness  not 
bound  to  answer  incrim- 
inatory   331 


Questions—  arts. 

must  not  be  leading,  etc. .  339 

Questions  of  Law. — May 
be  submitted  to  the  Court 
in  certain  cases 509-512 

Qui  Tarn  Actions.  —  Sec- 
urity for  costs  in 180 

cannot  be  had  in  forma 
pauperis 89 

Quorum.  —  Of  judges  in 
appeal..- 1227 

Quo  Warranto.— (See  Us- 
urpation of  public  or  cor- 
porate offices  or  fran- 
chises)   987  et  seq. 

rjeview  in  matters  of 52 

appeal 1006 


R. 


Railway .  —  Summons    of 

certain,  companies 144 

seizure  of,  minute  of 706 

notice  of  sale  of  railway. .  718 
where  railways  must  be 

sold 741 

how  described  in  sheriffs 
deed  of  sale 760 

Ratification    of  Title.— 

{See     Confirmation       of 
Title) 1067 

Real  Action. —  Venue  of. . . 

100,  101,  103 

Record. — Transmission  of, 
how  effected 31 

Recorder's  Court— Juris- 
diction of,  limited  to  cer- 
tain localities 40 

jurisdiction  of    64-66 

remedy  by  certiorari 

1292  et  s. 

Rectification  des  Regis- 
tres.  (See  Registers  .1311  et  s. 

Recusation  of  Judges- 
proceedings  if  made  be- 
fore judge  makes  declara- 
tion   244 


Rec  sation  of  Judges — 

if  sole  judge  of  the  dis- 
trict be  liable  to,  action 
may  be  brought  in  an  ad- 
joining district .  245 

judge's  declaration  con- 
clusive,   if   party  has  no 

written  proof 246 

if  recusation  maintained..  247 
if  maintained  in  another 
district  record  to  remain 

party  may  renounce    his 

right  to 249 

judge  may  decline  to  sit. .  250 

grounds  of 237-238 

judge  aware  of  his  ability 
to,  is  bound  to  declare  it 

in  writing 239 

parties  are  bound  to  make 
known  grounds  of,  at  once  240 
delay    for   making,  after 

judge's  declaration 241 

if  no  declaration  made, 
may    take    place  at    any 

time  upon  affidavit 242 

is  proposed  by  petition  . .,  243 
is  proposed,    how,  when 
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ARTS. 

Recusation  of  Judges— 

party  is  absent  from  prov- 
ince   243, 

of  experts 396-397 

of  arbitrators 1439 

Re-examination      —     Of 
witnesses  by  advocate  —  341 
by  the  jury 479 

Reference  —  To  account- 
ants, experts,  arbitrators, 
etc.....T. 391-417 

Registers—  Of  Civil  Sta- 
tus—Formalities  required 

before  using 1311 

requisites  of  duplicate  — 1312 
persons    bound    to  keep, 
may  be  compelled.to  do  so.  1313 
petition  to  rectify  contents 

and  service 1314 

judge  may  order  persons 
interested  to  be  called  in  .1315 
judgment  ordering  recti- 
fication must  be  inscrib- 
ed ;  subsequent  copies 
must  contain  corrections..  1316 
of  Registry  Offices— Must 
be    authenticated,    when 

and  how 1317 

of  Sheriffs  and  Coroners- 
Must  be  kept,    for  what 
purposes,  when  filed  du- 
plicate to  be  deposited  — 1318 
authentication  of 1319 

Registrar— Is  deemed  to  be 
officer  of  Court  for  certain 
purposes 810 

Registrar's  Certificate- 
in  case  of  execution  upon 

immovables 770  et  s. 

in  matters  of  confirmation 

of  title 1072  ets. 

is  primd  facie  evidence, 

but  may  be  contested 808 

amendment  of. 809 

Registration— (See  Registers.) 

Religious  Belief—  Exam- 
ination of  witness  as  to. . .  324 

JFtemedies— Provisional893  et  s. 


ARTS* 

Rent— Attachment  for  (See 
Attachment  before  Jiuig- 

ment).. 962  ets. 

(See   Lessor   and  Lessee, 
Lease.) 
Rents — Constituted  for  the 
redemption  of  seigniorial 
rights,  how  designated  in 

demand 124 

how  such  rents  are  seized 

and  sold 700 

not  necessary  to  insert  in 
minutes  of  seizure  of  im- 
movable  709 

opposition  to  secure  char- 
ges not  necessary  for  se- 
curing such  rents 725 

claims  for  arrears  of  such 

rents 790 

effect  of  sheriffs  sale  in  re- 
gard to  such  rents 781 

life  rents;  how  collocated .  803 
collocation  of   arrears   of 

rents 804 

seizure  of  immovables 
without  previous  discus- 
sion of  movables  in  the 
case  of  seigniorial  rents . .  614 
Renunciation  —  Of  judg- 
ment    548 

Report.  —  Of  Distribution 

(See  Execution) 794  et  seq. 

contestation  of  813  et  seq 

examination  of  witnesses  811 

homologation  of 820  821 

of  Experts  (See  Experts) 

406  et  seq. 

of  accountants 410 

Requite      Civile.  —  (See 

Judgment) 1177  et  seq. 

Resale   for  False  Bidd- 
ing.— (Folle  enchere.) 
When  and  how  demand-  * 

ed 761 

who  may  demand  if  plain- 

tifffailto 762 

proceedings   to   be   sum- 
mary    763 

purchaser  may  prevent. . .  764 
liability  of  false  bidder. . 

765,7136 
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ARTS 

Resale  for  tfalse  Bidding- 
sheriff  proceeds  to  sale  in 
virtue  of  original  writ 767 

Reserved  Cases.  —  (See 
Jury  Trial.).  .492,  494,  495,  496 

Residence. — 

of  defendant  must  be 
stated  in  writ  of  summons  122 

Resistance  to  Process  of 
Court,  etc.  —  Coercive 
imprisonment  for 834 

Resistance  to  Order  of 
Court.  —  Imprisonment 
or  fine  for 18,  19 

Retraxit. — (See  Discontin- 
uance)   275  et  seq. 

Return 151,  154 

writ  of  summons  must  be 
filed  on  or  before  return 

day 151 

and   must    be    accompanied 
with  certificate  of  service  152 

contents  of  return 153 

effects  of  n  on -re  turn 154 

contestation  of,  is  by  mo- 
tion  236 

of  commissioners 387 

amendment  of 519 

of  writ  of  execution 671 

of  writ  of  execution.   (See 

Execution) 768  et  seq 

of  warrants  of  attach- 
ment in   Commissioners' 

Court 1259 

of  writ  of  certiorari 1300 

.  Revindication.  — Attach- 
ment in.  (See  Attachment 

before  Judgment 946  etseq. 

by  wife,  of  her  movables 
in  action  of  separation 
from  bed  and  board 1103 

Review.  — Jurisdiction  of 
Court  of,  in  reserved  cases    51 

when  may  be  had 52 

from  what  districts,  takes 
place  in  Quebec,  and  from 

-what  in  Montreal 53 

appeal  to  Privy  Council. .    69 
•deposit    and    inscription 


Review —  arts. 

in,  have  effect  of  staying 
execution    of    judgment, 

etc, 1199 

or  decision   of  judge   in     - 

chambers . 72 

trial  judge  in  jury  case 
may  reserve  case  for  Re- 
view       491 

appeal  lie's  from  decision 

of  judge  at  trial 492 

motion   before   Court  of, 

for  new  trial,  etc 494 

appeal  from  judgment  in 
review  on  reserved  cases.  495 
power  of  Court  of,  in  mat- 
ters of  jury  trial 496 

power  of  Court  of,  in  mat- 
ters of  provisional  execu- 
tion  ' 597 

of  judgment  and  orders 
in  cases  of  abandonment 

of  property 890 

of  opinion  of  judge  as  to 

release  from  capias 923 

in  injunction  cases 969 

in  matters  of  proceedings 

affecting  corporations 1006 

no  review  in  matters  of 
certiorari  1306 

Procedure  in  Review.— ^ Be- 
fore what  judges 1189,  1190 

time  and  duration  of  sit- 
tings  1191,1192 

by  whom  review  may  be 

demanded 1193,  et  seq. 

deposit  and  delay  for  in- 
stituting  1196,  1197 

inscription  for  review  and 
transmission  of  record . . .  1198 
effect  of  deposit  and  in- 
scription   1199 

peremption 1200 

roll  for  hearing 1201,  1202 

judgment 1203  et  seq. 

powers  of  Court  of 1208 

statement  which  must  be 
annexed  to  the  inscrip- 
tion in 983 

statement  to  be  annexed 
to  motion  for  new  trial . . .  494 
of  judgments  on  capias. .  924 
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Review—                           arts. 
effect  of,  upon  interlocu- 
tory judgment 969 

review  of  oppositions  to 

marriage  is  summary 1112 

of  judgments  rendered  by 
prothonotary   in  absence 

of  judge 33 

of  taxation  of  costs 554 

of  judgments  of  protho- 
notary in  non-contentious 

proceedings 1310 

revision  of  judgments 1175 

petition 1176 

revocation  of  judgments 

1177-1184 


ARTS. 

Rules  of  Practice — When 
abrogated  by  the  present 

Court ' 1 

for  Court  of  Q.  B 73 

for  S.  C.  and  C.  Ct 73 

must  not  be  incompatible 
with    the    provisions    of 

this  Code 74 

when  they  come  into  force   75 

must  be  registered 75 

and  notice  to  that  effect 
posted  up  by  prothonotary   75 

See  Special  Index,  page . .  291 


s. 


Saguenay  —  Exceptional 
provisions  concerning 39 

Saisie  arret  apres  Juge- 
uient  —  (See  Seizure  by 
Garnishment) 677  et  s. 

Saisie  arret  avant  Juge- 
ment  —  (See  Attachment 
be/ore  Judgment).  . . .  931  et  s. 

Saisie  Conservatoire  — 
Quand  en  peut  y  avoir  re- 

cours 955 

procedure 956 

Saisie  Gagerie 952  et  s. 

Saisie   Revendication. . . 

946  et  s. 

Salary  or  Wages  —  Gar- 
nishment (See  Seizure  by 

Garnishment) 697 

exemption  from  seizure..  599 
minor  14  years  old  can  sue 
for,  before  Commissioners' 
Court 1263 

Sale— (See  Execution.) 
Of  Movables  under  Exe- 
cution —  Hours   for  con- 
ducting  .- 636 

takes  place  at  time  noti- 
fied  655 

new  notices  if  retarded  or 

no  bidders 655 

effect    of   dilatorihess   of 

first  seizing  creditor 656 

guardian,  etc.,  must  pro- 


Sale— 

duce  effects  at  time  fixed 

for 657 

proceedings  to  compel 
guardian  to  produce  ef- 
fects  658 

guardian  entitled  to  dis- 
charge ;  mention  of  effects 

not  produced , 659 

seizing  officer  cannot  bid 

or  purchase 660 

minutes  must  be  made  of 

each  bid 661 

adjudication  and  payment  662 
officer  cannot  receive  more 
than  price  of  adjudication  663 
must  not  be  for  more  than 
debt  unless   debtor   con- 
sents   66£ 

debtor  may  regulate  order 

of  selling 664 

effect  of  adjudication 665 

debentures,  notes,  shares, 
etc.,  are  sold  in  the  same 
manner  as  other  property 

of  debtor 666 

no  demand  to  annul,  can 
be  received,  exception ....  668 
costs  of,  must  be  taxed  at 

once .' 669 

of  immovables  under  exe- 
cution (See  Execution). . . 

609  ets. 
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Sale—  arts. 

how  suspended 721 

of  property  belonging  to 
minors  and  otlier  dis- 
qualified persons 1341  et  s. 

person  charged  with  sale 
must    report  and   return 

into  Court 1361 

of  inventoried  effects — By 
consent  of  parties  sale  may 
be  proceeded  with  at  once; 
no  valuation  then  neces- 
sary   1396 

date  of,  publie  notice 1399 

takes  place  where  effects 
situated  and  for  cash,  un- 
less, etc 1400 

by  whom  effected 1401 

presence  of  persons  inter- 
ested   1402 

minutes  of 1403 

notice  of,  where  co-heirs 
or  co-partitioners  are  min- 
ors   1404 

Scire  Facias— (See  Letters 
Patent.) 1007  et  s. 

Seals  —  Provisional  execu- 
tion of  judgment  for  affix- 
ing or  removing  seals 594 

collocation  of  costs  of  seal- 
ing and  inventory 676,  798 

Affixing— On  property  of 

succession 1362 

commissioner      may      be 

named,  and  how 1363 

by  whom  may  be  demand- 
ed  1364 

commissioner  must  draw 
up      minutes,      contents 

thereof 1365 

seals,  how  affixed 1366 

duty  of  commissioner  if  a 
will  should  be  found  while 

1367 
if  doors  are  fastened  or 

admittance  refused 1368 

if  after  entering  house 
commissioner  meets  with 
a  declaration  of  opposi- 
tion  .- 1369 

judge  to  decide  forthwith 
on  opposition 1370 


Seals—  arts. 

result  of  references  to 
judge  to  be   certified  on 

minutes 1371 

if  no  movables,  fact  must 

be  stated  in  minutes 1372 

minutes  must  be  deposit- 
ed in  prothonotary's  of- 
fice   1373 

second  fixing ;  when  there 

may  be,  how  effected 1374 

Removal  —  Applications 

for,  how  heard 1375 

how  executed,  if  affixing 

be  declared  null    1376 

if  two  affixings,  when  only 

—can  take  place 1377 

delay  for,  if  affixed  before 

the  burial 1378 

who  may  demand 1379 

how  applied  for. 1380 

if  allowed,  inventory  to  be 
ordered,  notice  necessary.  1381 
persons    not   having  the 
free  exercise  of  their  rights 
must  be  represented  at. .  .1382 
how  effected,  inventory  to 

be  made  at  time 1383 

returns  to  be  made 1384 

what  return  must  contain.  1385 
papers  and  effects  found 
not  belonging;  to  the  suc- 
cession must  be   handed 
over  to  proper  claimant. .  .1386 

Seamen — Service   of  sum- 
mons on 132 

Secretins  Property— (See 
Attachment,  Capias.) 

Security  —  (See  Sureties) 
in  appeal  to  Privy  Council,  1249 
judgment  ordering  must 

fix  time  for  offering 559 

bond  entered  into  at  office 
of  Court 559 

Security  for   Costs— (See 
Costs.)— In     popular   and 

qui  tarn  actions 180 

proceedings  may  be  de- 
layed until  security  put  in  181 

application  for 182 

effect  of  not  putting  in....  182 
of  prosecution,  of  corpora- 
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Security  fbr  Costs—      arts. 
tlon,  by  Attorney-General 

978-079 

Seduction—  Commission- 
ers' Court  has  not  juris- 
diction in  matters  of 60 

Seizure  —  (See  Execution) 

Exemption  from 506-609 

By  garnishment — (Saisie- 
Arr St)— When  resorted  to  677 
how  made,  and  tenor  of 

writ 678 

debtor  to  be  summoned. . .  678 
service  governed  by  rules 

of  ordinary  writ 679 

garnishee  cannot  be  con- 
demned by  default  unless 

served  personally,  etc 679 

if  defendant  absentee . .  .  679 

effect  of 680 

delay  for  debtor  to  plead 
same  as  in  summary  mat- 
ters  681 

delays  of  contestation 681 

when  declaration  must  be 
made ;  may,  on  notice,  be 
made  before  return  day  . .  682 
when  garnishee  must  make 

declaration 683 

how  made  by  corporation.  684 
what  garnishee  must  de- 
clare   685 

creditor  has  right   to   be 

present 686 

garnishee  entitled  to   be 

taxed  as  witness 687 

how  he  may  collect  them.  687 
discharge  of  garnishee  if 

not  indebted 688 

seizing  party  to  pay  costs.  688 
judgment  against  garni- 
shee, must  be  served,  de- 
lay for  executing 689 

if  moneys  are  due  at  fu- 
ture time  or  cond  itionally.  690 
penalty  incurred  by  garni- 
shee who  fails  to  declare, 
relief  on  payment  of  costs.  691 
effect  of  judgment  on  gar- 
nishee's declaration 692 

delay  for  contesting  garni- 


Seizure—  .    AitfS. 

shee's  declaration,   must 

be  served 693 

contestation       otherwise' 
subject  to  ordinary  rules 

of  suit 693 

case  of  several  seizures  by 

different  creditors 694 

if  garnishee  has  in  his 
possession  movable  ef- 
fects;   negotiable    paper, 

etc 695 

distribution  of  proceeds  of 

sale...- 696 

of  salaries  or  wages 697 

Separation  between  Con- 
sorts —  From  bed  and 
board,  or  property  only, 

venue 96 

Of  property  —  Authoriza- 
tion of  judge  necessary 

before  bringing  suit. 1090 

in  what  cases  suit  for,  may 

be  brought 1091 

formalities  on  summons, 
notice  of  actions  must  be 

published,  and  how 1092 

attachment    of    movable 

E roper  ty  of    communitv, 
ow  obtainable  and  effect- 
ed  1093 

any  creditor  of  defendant 
may  intervene  in  suit  for  .1094 
judgment  of,   cannot  be 
rendered  on  confession . .  .1095 
judgment  of,  may  deter- 
mine reprises  of  plain  tiff.. 1096 
judgment  of,  must  be  in- 
scribed, without  delay  by 

prothonotary 1097 

execution  of  judgment..  .1098 

From  bed  and  board — Jur- 
isdiction  1099 

.  brought  and  tried  in  same 
manner  as  civil  suits,  ex- 
ception  110O 

necessary  preliminaries  to 

suit  for.. 1101 

attachment   of    movable  . 

E  roper  ty   of  community, 
ow  obtainable  and  effect- 
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ARTS. 

Separation  betw'n  Consorts 

ed,  reyendication  of  wife's 

movables 1103 

provisions  of  trial,  judg- 
ment,  execution  and  pub- 
lication of  suit  for 1104 

Sequestration. — Provisio- 
nal execution  may  be  had 

in  judgments  of 594 

sequestrator  when  ap- 
pointed to  receive  re- 
venues    of       immovable 

under  execution . 713 

demands  for,  how  made, 
court  may  order  suo  motu  973 
nomination  of  sequestrat- 
or   974 

sequestrator  must  be  noti- 
fied of  his  appointment, 

etc 975 

sequestrator      must     be 

sworn 976 

if  appointment  or  admin- 
istration be  hindered  by 

violence 977 

coercive  imprisonment  of 
sequestrator. 833,  §  2 

Service.;— Of   all    proceed- 
ings   115 

of  writ  of  paper  out  of  the 

district,  how  made 116 

of  writ  of  summons.. .  .125-150 

Sundays  or  holidays 125 

hours  for  effecting 126 

how  effected ...127,128 

at  elected  domicile 129 

on  defendant  residing  in 
same  domicile  as  plaintiff  130 

on  several  defendants 131 

on  mariners 132 

on  wives 133 

on  wives,  separated 133 

on  prisoners 134 

upon  heirs 135 

on  absent  defendant 136 

on  absent  consort 136 

in   another    province  of 

Canada 137 

on  church  f abriques,  etc . .  138 
on  a  general  partnership.  139 


Service—  arts.- 

on     an     unincorporated 

joint  stock  company 140' 

on    company     without  a 

known  office 141^ 

on  a  body  corporate 142« 

on  foreign  companies  and 

executors 143* 

on  foreign  companies 
which  control  or  lease  rail- 
ways, telegraphs,  etc.,  ex- 
tending   to    or    passing 

through  provinces 144 

judge  may  shorten  or  ex- 
tend delay  in  certain 
cases,  or  order  other  mode 

of  service _.  145 

-  fraudulent  evasion  of 146 

in  church,  in  court,  or  on 

the  floor  of  the  House 147 

on   whom   bailiff  cannot 

make.. 148 

delays  of 149 

defendant  may  compel, 
within  certain  delay  after 

issue  of  summons 150 

what  return  of,  of  sum- 
mons must  contain 153 

on  corporation  in  another 
province  in  a  certain  Case  213 

of  intervention 223 

of  reasons  of  improbation  232 
of  amendment,  delay.  .523,  524 
of  new  defendant  joined 

in  action 525 

amendment  of  irregular..  526 
of  judgment,  when  neces- 
sary   547 

cost  of , 558 

of  opposition  upon  bailift     - 

or  sheriff. 648 

of  garnishment 679 

of  duplicate  of  minute  of 

seizure  of  immovable 707 

of   opposition  to   seizure 
and  sale  of  immovables. . .  728 
of   demand   of   abandon- 
ment   853-8S7 

of  attachment  before  judg- 
ment  936,  937 

of  attachment  for  rent ....  594 


I 
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AJtTS. 

of  order  granting  injunc- 
tion  985 

of  final  judgment  upon  in- 
junction  968 

of  writ  of  summons  in 
proceedings  against  cor- 
porations by  Attorney- 
General 982 

of    peremptory    writ,    of 

mandamus 997' 

of  opposition  to  mar- 
riage   1107 

of  writ  of  habeas  corpus.. 1111 

of  summons  in  C.  Ct 

1137  et  seq. 
of  notice  of  petition  for 

certiorari 1295 

of  writ  of  certiorari  and 

return 1300 

service  of  judgments  on 

certiorari 1305 

of  petition  for  inspection 

of  documents 1329 

of  petition  for-  letters  of 
verification 1414 

Servitudes.— Sheriffs  sale 
does  not  discharge  prop- 
erty from 781 

opposition  to  secure,  can- 
not be  received 725 

Shares.— Maybe  seized 641 

how  seized 642,  643 

how  sold 666,  667 

in  corporations,  belonging 
to  minors,  substitutions, 

etc.,  sale  of 

1341, 1347, 1356,  1353, 1357 

Sheriff. — Coroner   acts    in 
his  place,  in  certain  cases.    35 
if,  also  coroner,  prothono- 

tary  or  deputy  acts 36 

cannot  bid  at  sale 748 

notice  of  revision  of  jury 

list 431 

venire  facias  summoning 

jury 443  et  seq. 

return  of  venire  facias  by  446 
when    property  must  be 

sold  at  sheriffs  office 741 

sales  by.  (See  Sheriff's, 
Sales,  Execution) 735  et s.\ 


Sheriff—  arts. 

execution  of  warrant  from 
curator  to  sell  immovables 

of  insolvent. 879 

liability  of,  for  sufficiency 
of  sureties  in  matters  of 

capias 910-911 

return.    (See  Return.). . . 

768  et  seq. 

Sheriff's  Sale.— (See  Exe- 
cution, Bidding  and  Sale)  735 
Effect  of.—  Conveys  own- 
ership when  adjudication 

is  perfect 778 

in   what    condition    pur- 
chaser takes  property 779 

adjudication  conveys  all 
rights  and  servitudes,  but 
does  not  warrant  contents  780 
does  not  discharge  from 

servitudes 781 

nor   from   hypothecs    re- 
sulting from    seigniorial 

rights,  except 781 

emphyteusis,  or  substitu- 
tion, or  customary  dower  781 
proceedings  if  debtor  re- 
fuses to  give  up  property 

782-783 

Vacating. — At  instance  of 

debtor,  when 784 

at   -suit     of      purchaser, 

when 785 

delay  within  which  appli- 
cation must  be  made  by 

judgment  debtor 786 

application      for,       how 
made ;  preferential  right 

of  seizing  party 787 

grounds  of  nullity  may  be 
set  up  by  false  bidder 788 

Signature.  —  Denial     of, 
how  effected. 208,  209 

Signification.— (See  Service.) 

Sittings  of  Court.— May 

be  prolonged 12 

behaviour  of  persons  at. . 

17-18 
maintenance  of  ordSr  dur- 
ing   18 

by    different    judges   at 
same  time 32 
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ARTS. 

Slander.— Suits  for,  can- 
not be  tried  before  Com- 
missioners Court 60 

Statute.— Abbreviated  ref- 
erence to 107 

questions  as  to  the  con- 
stitutionality of 114 

Status.— Registers  of  .1311  et  s. 

Stay  of  Execution.— While 
case  appealed  to  Privy 
Council 1249 

Of  Execution.— When  and 
by  whom  granted  in  C.  Ct. 

in  non-app.  cases 1146 

Stenographers.  —  Fees, 
judge  may  require  deposit 

to  cover 295 

notes    346-349 

Stenography.  —  Evidence 
taken  by 345 

.court  may  order  notes  to 
behead  to  witness 346 

Sub-Collocation.  —  Upon 
moneys  levied 824 

Subrogation.  —  Judgment 
against  garnishee  effects 
subrogation 692 

Submission.— (See  Arbi- 
tration)   . . 1431 

Subpoenas.— How  served  .  301 

Substitution. — Rights  of, 
not  yet  opened,  not  dis- 
charged by  sheriffs  sale. .  781 
immovables  of,  cannot  be 
alienated  without  permis- 
sion of  judge 1341 

Successions— Jurisdiction  102 

Proceedings  relating  to. — 
Affixing  seals.  (See  Seals) 

1362etseq. 

Vacant.  —  Appointment  of 

curator 1426 

duties  of  such  curator. .  .1427 
power  of  such  curator. . . .  1428 
must  account  for  admin- 
istration  1429 

Suit— Continuance  of— (See 

Continuance.) 2b6  et  s. 

discontinuance — (See  Dis- 
continuance)  275  et  s. 


Suit—  ARTS. 

peremptipn  of— ((See  Per- 
emption)   .279  et  s. 

Summary  Matters— 
when  judgment  upon  op- 
position   to  marriage  ap- 
pealed from,  etc.,  then  pro- 
ceedings are  summary 1112 

cases    non -appealable    in 

Circuit  Court  are 1149 

-  what  are  summary  mat- 
ters  1150 

procedure  in  ordinary  mat- 
ters govern  in,  except 1151 

jurisdiction  and  class  of 
action  in  lessor  and  lessee 

cases .  1152 

Delays  in  — Summons  in 
lessor  and  lessee  cases  and 
in  other  summary  actions.  1153 
motion  for  preliminary  ex- 
ception   1154 

defence 1155 

other  pleadings 1156 

hearing  upon  inscription 

inlaw 1157 

notice  of  proof  and  hear- 
ing   1159 

interventions  and  opposi- 
tions  1161 

judgment  in 1160 

cases  before  Commission-     ' 
ers'  Court  are  summary.  ..1277 
cases  in  District   Magis- 
trate's Court 1281 

Summons  —  Defendant 

summoned  or  heard 82 

where,    should  be  taken 
out  in  different  kinds  of 

actions 94-104 

procedure  concerning.  .117-150 
suits  before  Superior  Court  117 
may    be    in    English    or 

French 118 

signing,  attesting  and  is- 
suing by  prothonotarv . . .     118 
may  be  issued  on  Sunday 
or  holiday  when  urgent.. .  119 
remains  in  force  for  six 
months,  while  unserved . .  120 

to  whom  directed 121 

tenor  of 122 


3 
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Summons—                      arts. 
cause  of  action  to  be  stat- 
ed   123 

exceptions  in  cases  of  ac- 
tions on  deeds,  bills  and 

notes,  etc.,  etc 123 

objects  to  be  clearly  de- 
scribed in 124 

cannot  be  served  on  Sun- 
day or   holiday    without 

leave 125 

hours  for  serving 126 

service  of,  how  effected .  127-128 
service  atrelected  domicile  129 
summons  of  defendant  re- 
siding in  same  domicile  as 

plaintiff. 130 

of  several  defendants 131 

of  mariners 132 

of  wives 133 

of  prisoners 134 

of  heirs 136 

of  absent  defendant 136 

of  absent  consort 136 

in    another    province    of 

Canada 137 

of  church    fabriques  and 

vestries 138 

of  general  partnership 139 

of    unincorporated   joint 

stock  company 140 

of    company     without    a 

known  office 141 

of  body  corporate 142 

of  foreign  companies  and 

executors 143 

of  foreign  companies 
which  control  or  lease  rail- 
ways, or  telegraphs,  or 
telephones,  extending  to 
or  passing  through  prov- 
ince    144 

judge  may  shorten  or  ex- 
tend delay  mentioned  in 
Articles  136  and  141,  or 
order  other  mode  of  ser- 
vice than  that  of  Articles 

143  and  144 145 

where  defendant  fraudu- 
lently evades  service  .....  146 
service  of,   in  church,  in 


Summons-  Aftfc 

court  or  on  floor  of  the 

House M< 

on   whom    bailiff  cannot 

serve 148 

Delays  on H9 

defendant  may  compel  ser- 
vice within  certain  delay 

after  issue 130 

amendments  to  writ  of.513-517 
irregular,  new  service  of 

writ $> 

In  Circuit  Court— Service 

of : H37 

delay  upon,  in  lessor  and 

lessee  cases 113 

delay  upon  in  other  sum- 
mary cases U® 

delay  upon,   in   Coramis- 

sioners'  Court ;  -12» 

tenor  and  contents  of,  in 

Commissioners'  Court 1365 

who  may  serve,  in  Com. 

Court... ! 1266-1367 

In    non-contentious  pro- 
ceedings — Delays  in 1*8 

Superior  Court  and 
Court  of  Review— Jur- 
isdiction of  C.   R.  in  re- 

served  cases j» 

jurisdiction  of :4&*> 

evocation     from     Circuit 

Court 49 

courts  and  persons  subject 
to.    superintendence   and 

control,  etc.,  of  S.  C •  •  * 

alone  has  jurisdiction  in 
matters  of  Capias ** 

Supplementary  Demand, 

etc ^ 

Supreme  Court  of  Can- 
ada— Appellate   jurisdic- 

tion 41 

jurisdiction  of *" 

Sureties.— (See  also  Security 

how  offered ™j 

sufficiency,  how  justified.  SB 
ground  of  objection  to...  w* 
sufficiency  of,  how  decid- 

ed 563 

if    accepted,  bond  to  be 
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Sureties—                          arts. 
drawn  up  to  remain  of  re- 
cord   564 

acceptance    of,      decided 

summarily 565* 

for    bail   in    matters    of  - 

Capias ,. 916-918 

in  appeal  to  Privy  Coun- 
cil  1249 

Surrender. — Of  movables 
or  immovables,  how  ef- 
fected in  voluntary  execu- 
tion of  judgments 579 

voluntary,  of  an  hypothe- 
cated immovable 580 

judge  must  appoint  curat- 
or, against  whom  subse- 
quent proceedings  are  di- 
rected ...   581 

powers  of  curator  in  such 
case 582 

Surveyor.  —  Appointment 
of,  to  determine  bound- 
aries  1060-1062 

Suspension  of  Proceed - 
Jugs.— (Stay  os  Proceed- 
ings.)—By  dilatory  excep- 
tion   177 

by  motion  for  security. . . .  181 

,by  intervention 222 

•by  disavowal 256 

toy  death  or  change  of 
status  of  parties 269 


ARTS. 

Suspension  of  Proceedings. 

upon  execution r  by  oppo- 
sition   649 

by  opposition  to  seizure  of 

immovables 729 

where   sale   has   already 

been  stopped 654 

in  what  cases  sale  sus- 
pended   721 

by  abandonment  of  pro- 
perty, notice  required 871 

oy  opposition  in  the  Cir- 
cuit Court  in  non-appeal- 
able cases 1146 

by-  opposition  to  judg- 
ment   1172 

by  petition  for  review 1176 

by    petition     to    revoke 

judgment 1182 

by  tierce-opposition 1187 

by  inscription  in  review.  .1199 
by  inscription  in  appeal . .  1214 
by  appeal  to  Privy  Coun- 
cil  1249 

by  opposition  in  Commis- 
sioners* Court 1282 

by  notice  of  petition  for 
certiorari^  ana  certiorari 

1296,  1300 

Swearing.— Experts 400-401 

witnesses 321-324 


T. 


Tariff  of  Pees.— Promul- 
gation of 37,38 

penalty  for  exceeding  ...    37 
Court    of     Appeal    may 
establish,  when 1248 

Taxation.  —  Of  witnesses 

by  prothonotary 335 

how  taocation  may  be  en- 
forced . ; 336 

of  expenses  of  answering  . 

interrogatories .' 370 

of  costs 554 

of   witnesses   summoned 
outside  the  jurisdiction,,  557 


Taxation — 

of  service  outside  the  pro- 
vince   558 

of  party  summoned  to  an- 
swer  interrogatories    on 

articulated  facts 370 

costs  of  judicial  sale  must 
be  taxed  at  once 669 

garnishee  entitled  to  be 
taxed  as  witness 687 

of  fees  of  registrar  in  rela- 
tion to  certificate  of  hypo- 
thec in  matters  of  distri- 
bution  810 
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Taxation—  arts. 

of  sheriffs  costs  on  sale  of 

immovables 770 

of  costs  in  appeal ..[  1246 

Taxes.  —  Opposition  not 
necessary  to  obtain  pay- 
ment    of     municipal    or 

school 790 

Circuit  Court  has  jurisdic- 
tion to  the  exclusion  of 
the  S.  C.  in  the  matter  of 

school  taxes 54 

appeal  to  Circuit  Court  in 
certain  cases  in  the  mat- 
ter of  municipal  taxes 58 

jurisdiction  of  District 
Magistrates'  Court  in  the 
matter  of  municipal  and 
school 61 

Tender  and  Payment  in- 
to Conrt.— Must  describe 

object  offered 583 

how  made 534 

may  be  made  at  elected 

domicile 585 

what  authentic  docu- 
ment recording  must  con- 
tain   586 

may  be  renewed  by  plead- 
ing and  paid  into  court. . .  587 
withdrawal    of     moneys 

paid  into  court 588 

when  opposite  party  may 
receive,  without  preju- 
dice   588 

expense  of  tender  by 
whom  borne 589 

Testaments.— (See  Wills.)l4$0 

Testamentary  Execut- 
or.—(See  Executor.) 

Testimony.  —  (See  Evi- 
dence.) 

Texts.— Difference  between 
English  and  French  ver- 
sion of  the  Code 2 


Tiera-Saisl.-fSee  Garni- 
shee  Seizure  by  Garnish- 
ment, Attachment  before 
Judgment)  677  et  seq.y  940 

Title,  Confirmation  of-*"* 
(See  Confirmation  of  Title) 

„, -  -,  1067  et  s. 

Traders— May  make  aban- 
donment of  property 
when •   "853 

Trial— Inscription  (See  In- 
scription)   293-296 

summoning  witnesses.! 297  303 
order  of,  and  adjournment 

304-311 
examination  of  witnesses 

(See  Witnesses) 312-344 

Taking  down  evidence . .. . 

(See  Evidence) 345  354 . 

incidents  of,  and  evidence 

, .  A  355  et  s. 

adjournment     (See     Ad- 
journment).. 

by  jury  (See  Jury  Trial). .  421 
Tntor— Pleads  in  his  own 

name  es  qualite 81 

provisional    execution    of 

judgment  nominating 594 

may  be  condemned  to  costs 
of  suit,  in  certain  cases ...  552 
proceedings  to  appoint,  to 

minors 1337 

appointed    on   advice    of 

family  council 1331  et  s. 

may  be  imprisoned 833 

tutor  ad  hoc   in  case  of 

voluntary  licitation 1355 

special,  must  be  named  to 
each  minor  in  cases  of  par- 
tition and    forced    licita- 

tion 1039 

to  represent  disqualified 
parties  at  the  removal  of 
seals 1382 


u. 


Urgency— Issue  of  writ  of 
summons  incases  of 119 

Usurpation  of  Public  or 
Corporate    Offices     or 


Franchises  —  Who     may 

bring  complaint,  and  when  987 
rules  governing  summons 
and  proceedings  thereon  .  988 


INDEX. 
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Franchises —  arts. 

Eetition  may  declare  who 
as  a  right  to  the  office, 
and  court  may  adjudicate 

upon  both  claims 989 

tenor  of  judgment  if  corn- 


Franchises—  ARTS, 

plaint  well  founded,  and 
fine  to    which  defendant 

may  be  condemned 990 

rights  of  persons  declared 
entitled  to  office 991 


v. 


Vacant  Succession— (See 

Succession) : 1426 

Valuation  —   Of   charges 

upon  immovables 805 

experts  and  their  report. . 

806-807 

Venditioni  Exponas  — 
where  writ  of  execution 
lost,  goods  seized  but  not 
sold 604 

Vendor  —  Privilege  of,  in 
concurrence  with  build- 
er's privilege 805 

Venire  Facias— Writ  of, 

how  issued  and  tenor 443 

how  served 445 

Verdict — How  and  when 

rendered 476 

when  jurors  allowed   to 

separate 477 

if  .they  fail  to  attend  again, 

liable  for  contempt 477 

how  admonished  by  court 
when  permitted  to  separ- 
ate   478 

jury  may  at  any  time  re- 
examine witnesses,  or  ask 

opinion  of  judge 479 

agreement  of  nine  jurors 

sufficient  to  return  a 480 

if  jury  cannot  agree  on, 

may  be  discharged. 481 

reception  and  entry  of 482 

special,  if  on  an  assign- 
ment of  facts 483  I 


Verdict^- 

feneral,  if  no  assignment.  484 
efore    rendering,  jurors 
may  demand  allowance; 
effect  of  default  to  pay  .485-486 
must  be  on  all  the  issues. .  487 
cannot    pronounce    upon 

costs 488 

amendment  of  clerical  er- 
rors in 489 

if  juror  becomes  unable, 
or  in  default  to  perform 

his  duty 490 

judgment  after 491 

judgment  non  obstante 
veredicto,  (See  Jury  Trial) 

492  et  s. 
when    considered    to    be 
against    weight    of    evi- 
dence  501 

Verification— (See  Letters 

of  Verification,) 
Viewers— (See  Experts)  391  et  s. 
Vice-Admiralty   Court— 

Certiorari    does    not   lie 

from,  to  S.  C.  or  C.  Ct 1307 

Voluntary  Execution  of 

Judgment 559  et  s. 

Voluntary  Licitation— Of 

immovable  held  undivid- 
edly  between  tutor  and 
pupil 1355 

Voluntary    Surrender — 

(See  Surrender.) 579  et  s. 


w. 


Wages— Exempt  from  seiz- 
ure  598-599 

garnishment  of 697 

Warrant  of  Arrest— (See 
Capias,) 


Warrant  of  Attachment 

— {See  Attachment  before 
Judgment.) 
Warranty— Stay  of  suit  to 
exercise  recourse  in 177 


Warranty—  ARTS. 

delay  to  plead IBS 

delay  for  calling  In  war- 
rantors  7r....         1M 

form  and  contents  of  de- 
mand In 195 

simple  or  personal ISO 

In  real  warranty,  any  re- 
mote warrantor  may  be  at 

oncecalledin „ 187 

warrantee  In  case  of  real 
warranty    may    take    np 

■contestation 188 

'warrantee  relieved    from 
■contestation  may  remain 
in  suit-to  protect  his  rights  188 
'execution  of  judgment  of.  188 

delay  to  plead 189 

'warrantor   may  plead   a- 

galnst  warrantee. 189 

Wife— Testimony  of,  for  or 

against  husband 314 

service  on,  separated  from 

bed  and  board 133 

service  on,  separated  as  to 

property 133 

Wills— Probate  of 1430 

Witnesses— Judge  may  re- 

^nire  certain  deposit  be- 
>re  witnesses  heard 205 

How  summoned 297 

delay 297 

may  be  summoned  to  de- 
clare what  they  know,  oi 

produce  documents 

summons  of,   residing  in 

Ontario 299 

for  such,  special  order  is 

necessary 

service  of  subpoenas  on,  in 
this  province  and  in  On- 
tario  

In  prison,  order  from  judge 
to  wring  him  before  court.  302 
penalty   on   witness    dis- 
obeying subpoena 803 

travelling  expenses  must 

be  tendered  him 303 

punishment  of,  when  he 
resides  in  Ontario..,..  ... 


failure  to  produce,  effect 

of 304 

adjournment  on  account 

of  absence  of 305 

inability  of  witness  to  at- 
tend, power  of  Court  in 

such  case 307 

order  of  examining 310 

Examination  o/(See  Ex- 
amination for  Purposes 
of  Discovery  and  Inspec- 
tion of  Documents) 312-344 

testimony  of  one  witness 

sufficient 31! 

other  witnesses  may  be  ex- 
cluded from  the  room 313 

competency  of 314 

what  are  objections  to  the 

credibility  of 316 

examination  of  party  by 

opposite  party 310 

his  evidence  as  a  com- 
mencement   of    proof    in 

writing 318 

party  may  give  testimony 

on  his  ownTiehalf 3W 

but  his  silence  not  to  be 
construed  against  him... .  31T 
testimony  of  notaries  and 
witnesses    admissible    in 

action  of  im pronation 18 

deaf  mutes  may  be 10 

bailiff  whn  has  served  writ 
of  summons  cannot  testify 

as  to  certain  facts 320 

must  be  sworn  before  giv- 
ing evidence 321 

how  if  a  quaker 321 

form  of  oath  to  be  changed 
according     to      religious 

creed  of 322 

if  witness  refuse  to  take 

may  be  examined  as  to  re- 
ligious belief 324 

what  be  must  believe  in 
order  to  make  the  oath. . .  324 
any  person  present  may 

be  examined 325 

witness  present  cannot 
stipulate    that   travelling 
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Witnesses—        .  arts. 

expenses  be  paid  before  he 

testifies 326 

preliminary  interroga- 
tions  327 

obi ect ions  to,  may  be  es- 
tablished by  preliminary 

examination 328 

party  cannot  impeach  cre- 
dit of  his  own 329 

but  may  prove  by  others 
the  contrary  of  what  he 

has  said 329 

refusal  to  answer  or  to 
produce  object  may  entail 
coercive  imprisonment . . . 

330-333 
may  object  to  answer  in- 
criminatory questions 331 

priests  or  lawyers  cannot 
be  compelled  to  reveal  pro- 
fessional confidences,  nor 
officers  of  State  secrets  of 

public  policy 332 

now  examined  to  prove 
identity  of  any  object  may 
be  called  on  to  produce  ob- 
ject of  litigation  if  in  pos- 
session thereof. 333 

is  bound  to  produce,  etc., 
documents  in  his  posses- 
sion touching  matters  in 

issue 334 

duty  of   prothonotary  to 

tax  expenses 335 

how  taxation  may  be  en- 
forced  336 

Costs  of  depositions  where 
more  than  five,  examined 

on  same  fact 337 

may  not  withdraw  with- 
out   permission    of     the 

Court 338 

how  examined 339 

how  cross-examined 340 

when  may  be  re-examined  341 
examination    of,  may  be 
continued    from    day   to 

day 342 

penalty  for  default  in  such 

case 342 

deposition    of,    given    at 


Witnesses—  arts. 

former    trial,    etc.,  when 

may  serve  as  evidence 343 

how  examined  in  contest- 
ed cases 344 

taking  down  evidence  by 

stenography 345  et  s. 

how  taken  by  the  Court . .  349 
notes  of  evidence  must  be 

read  over 350 

must  sign  deposition 350 

if  he  cannot  sign  350 

alterations  of  depositions .  351 
unauthenticated  marginal 

notes,  etc 352 

what  deposition  must  first 

contain 353 

Examination  of,  by  con- 
sent   355 

examination  of  witnesses 
who  are  ill,  or  about  to 

leave  the  province 356 

examination  of,  elsewhere 
than  where  the  case  is 
pending  without  formal- 
ity of  commission 357-358 

how  summoned  in  Circuit 
Court  in  non-app.  cases. .  .1143 
judge  may  order,  to  be  ex- 
amined   in    another   dis- 
trict . .  1145 

before        Commissioners' 

Court 1278 

Commissions  for  the  ex- 
amination of 380-390 

how  summoned  before  ex- 
perts   404 

costs  of,  when  summoned 
from  beyond  jurisdiction.  557 
Commissioners' Court  may 
compel  attendance 1279 

Writs — Attachment  by  gar- 
nishment  941  et  s. 

attachment  in  revendica- 

tion 1021  et  s. 

attachment  for  rent  .1027  et  s. 

capias 894  et  s. 

certiorari 1292  et  s. 

execution— (See  Execution) 
habeas  corpus  —  (See  Ha- 
beas Corpus) 1114  et  s; 

injunction 957  ^t  s. 

19 
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Writ*-  ARTS. 

mnminmoB 002  eta 

possession 010-61 1 

of  prohibition 1003  et  s. 

of  quo  warranto 9S?  et  8. 

of  Mire  facias 1007  et  8. 

[   of  seizure  by  garnishment 

678  et  a. 
Of  simple  attachmen  t.H32  et  s. 
of   summons— (See    Sun- 
mom :I27ets. 

Writ  of  Venditioni  Ki- 

f*>nM — Creditor  maj  ob- 


Wrii    of  -Venditioni     arts. 

tain  when  writ  of  execu- 
tion lost,  etc.,  goods  being 

seized  but  not  sold S 

of  venire  facias 4- 

Writing*— Court  may   ruo 

motu  suppress,  etc 

judgment  by  default  in  ac- 
tions founded  on  private-  -  5 
provisional   execution    of 
judgments      on      actions 
based  upon  private 5W  - 
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RULES  OF  PRACTICE. 


RjJLE 

Abandonment  of  Prop- 
erty —  Form  of  sum- 
mons to  be  examined  on, 

No.6 

Abrogation  of  all  former 

rules  of  practice 1 

Articulated  Facts  — De- 
lay of  summons  to  answer 

on 46 

Account  —  Action  founded 

upon  an 66 

Acte— Motion  to  obtain  acte 

of  the  Court,  15°. ., 51 

Affidavit  —  Commissioner 
appointed  to  receive  aff. 

must  be  sworn 13 

Whose      affidavits     such 

com.  cannot  receive 13 

Fyling  of with  fiat 25 

Affidavit  or  certificate  of 
service  —  must  contain 
certain  specifications...  31 
Required  with  motion, 
petition  or  special  de- 
mand     47 

With  petition  relating  to 
provisional  execution,  in 

review 8 

Affixing  of  Seals— Op- 
position made  to  the 84 

Alimentary  allowance— 
Discharge  from  the  pay- 
ment of  the 70 

Amendment— Delay   to  re- 
ply to  amended  procedure    55 
Appearance  And  fiat  to  ob- 
tain writ  of  summons ...    25 
must  be  in  writing  and 
signed T t 43 


Rule 

Appraisers— Fees  of 87 

Arbitrators— Fees  of 87 

Arret  simple— Fiat  for 

Form  No.  10 
Writ  of . . .  .Form  No.  15 
Attachment  —  Simple  at- 
tachment, Fiat  for 

Form  No.  10 
Writ  of . . .  .Form  No.  15 


V.  Saisie-gagerie,  saisie-arret. 

Attorneys— Costumes  of . .  2 
Cannot  be  judicial  sureties  12 
Hours  for  service  upon  ...  28 
Signature  of  documents  by  29 
When  names  of.  .must  be 
written  on  the  back  of 

the  writ  and  copy 30 

Cannot  cease  to  represent 
without   leave    of    the 

judge 43 

Execution  by  party  in  his 
own  name  for  costs  dis- 
traits  to  his  attorney ; 

consent  of  the  latter 59 

Attorney-general  —  Spe- 
cial information  of 

Form  No.  3  (4°) 

Auditors— Fees  of 87 

Authorities  "(legal)  —  Fac- 
tum s  in  review  contain ...      4 
Award  of  arbitrators— 

Motion  to  homologate  (2°)    51 
Bailiff — Cannot  be  judicial 

surety 12 

specifications  in  certificate 
of  service 3} 
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Rule 
Motion  for  the  bailiff  to  re- 
turn writ  (11°) 51 

Date  of  service  and  signa- 
ture on  back  of  the  copy 

of  the  writ  (2°) 

Form  No.  3 
Form  of  writ  of  capias,  if 

addressed  to  bailiffs 

Form  No.  12 
Bids  in  writing— Register 
kept  by  sheriff  must  con- 
tain mention  of 24 

Bidders— Costs  and  lawful 
disbursements  which  they 

must  offer ;  security 76 

Breach  of  order  or  rule  of 
practice 15 

Capias  — Form  of  flat  for, 
No.  10. 
Forms  of  writ  of,  Nos.  12, 
13,  14. 

Causes— Plumitif  of 20 

Roll  of  the  causes  to  be 

argued 21 

Non-appealable,  in  the  Cir- 
cuit Court ;  rules  relat- 
ing thereto 3  et  s. 

Certificate  of  service  and 
its  contents 31 

Certiorari— When  petition 

for must  be  presented .    79 

Hearing  in  case  of 80 

Form  of  writ  of  certiorari, 
No.  44. 

Charges— Valuation  of 

in  the  matter  of  confirma- 
tion of  title 77 

Circuit   Court  —  General 

rule  of  the 1 

As  to  forms,  for  the 2 

Special  rules  relating  to 
the 3et  s. 

Claims     and     oppositions 
must  be   entered  in  the 

plumitif 20 

Clerk  of  the  Circuit  Court ; 
registers  which  he  must 

keep 4,  5 

of  the  Court  of  Review  ; 
roll  to  be  kept 10 


U 


Run 

Coercive  imprisonmbnt- 

Discharge  from  payment 

of  alimentary  allowance 

accorded  to  the  person 

subjected  to fl 

Fiat  for Form  No.  35 

Writ  of FormNo.36. 

Collocation  —  Posting  up 

of  reports  of S 

Commissioners  —  Rules  re- 
lating to  Comm.  appointed 

to  receive  affidavits 

Consent  for  removal  of  ex- 
hibits and  other  writings 

fyled 

of  attorney  in  case  of  exe- 
cution taken  by  a  party 
in  his  own  name  for  the 

costs  distraits 

Contestation  of  the  order 

or  rank  of  the  collocations 

Contempt  of  court— When 

breach  of  an  order  or  rule 

of  practice  is  a 

Copt— When  name  of  plain- 
tiffs attorney  must  be 
written  on  the  back  of  the 
original  and  copy  of  the 

writ  of  summons 

Of  an  exhibit  deposited  in 

the  record 

Amended    copy    of    pro- 
ceeding; delay  to  answer 
Deposit  of  25  copies  of  the 
facts  defined,  in  case  of 

trial  by  jury 51 

Deposit  of  a.... when  the 

minute  is  lost » 

Five  copies  of  factum  in 

the  Court  of  Review 5 

Of  entries  in  the  plumitif, 
etc.,  for  the  Court  of  Re- 
view  

Coroners— Rules  applying 

to 

Costs— Which  the  bidders 
and   over-bidders  must 

offer 

Of  examiners,  experts,  ar- 
bitrators, etc 8? 

Of  witnesses 


55 
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Rule 
Costumes    of   the  Queen's 
Counsels,    barristers,    of" 
the  Prothonotary,  Sheriff  , 
and  other   officers   when 
appearing  in  Court. . 2  et  s. 
Crier— Costume  of. . ..  when 

appearing  in  Court .-      6 

Sitting  the  court,  must  at- 
tend from  the  opening 

to  the  rising.   7 

When  the  chief -crier  is  re- 
presented by  a  crier 8 

Hours    of    attendance  at 

the  Court  House 10 

Cannot  be  judicial  surety.    12 

Date— Of  the  return  of  the 

writ  mentioned  in  the 

fiat,  if  the  writ  is  made 

returnable   on    a  fixed 

date^ 27 

Of  the  fyling  inscribed  on 
the  back  of  any  paper  or 

document. . . .-. 35 

Of  the  return  entered  in 

the  register  of  the  writs 

of  summons,  if  the  writ 

is  returnable  on  a  day 

fixed 18 

Days— No  fraction . . .  .shall 
be  reckoned  in  the  com- 
putation of  delays 16 

General  delay  of  one  clear 

day 17 

Of  enquete  and  merits  in 
the  district  of  Quebec. .    86 
Decisions  on  points  of  prac- 
tice      14 

All  decisions  in  the  causes 
entered    in   a   separate 

register 20 

Decisions  or  rulings  at  en- 
quete are  noted  in  the 

depositions 22-23 

Defendants  —  Names   of, 
entered  in  the  register  of 
the  writs  of  summons  —     18 
Definition  of  facts— Rule 

relating  to  motion  for  (3°) .    51 
Delay— No   fraction    of   a 
day  reckoned  in  the  com- 
putation of  delays 16 


Rule 

Of  one  clear  day,  when  an- 
other is  not  specified  .   .    17 

Within  which  defendant 
must  appear,  must  be 
mentioned  in  the  fiat. ..    27 

Delay  to  appear  and  plead 
when  the  writ  is  return- 
ed by  leave  of  the  judge    32 

Revision  of  decisions  ren- 
dered by  the  prothono- 
tary, one  day's  notice ...    39 

Of  summons  to  answer  on 
articulated  facts  or  un- 
der oath  of  office 46 

Delay  —  Additional  delay, 
when  there  is  no  election 
of  domicile 48 

Delay  to  reply  to  amended 
proceeding 55 

Delay  to  give  security  men- 
tioned in  art.  800  C.C.P. 
and  notice 67 

For  the  notice  of  inscrip- 
tion, in  case  of  contesta- 
tion of  the  order  or  rank 
of  the  collocations 68 

To  urge  irregularities  in 
proems- verbal  of  attach- 
ment      73 

Petition  for  certiorari, 
within  6  months 79 

Hearing  in  the  case  of  cer- 
tiorari      80 

For  the  notice  of  the  pre- 
senting of  the  petition 
for  revision  of  the  decis- 
ion of  the  prothonotary 
}  in  non  cont.  matters 81 

For  service  of  petition  for 
rectification  of  register 
or replacingoriginal  lost    83 

Factums  in  Review,  two 
days  before  hearing^ 5 

Petition  and  affidavit  in 
matter  of  provisional 
execution,    in   Review; 

two' days'  notice 8 

Demand—  (Special.)  What 
it  must  set  forth,  and 
affidavit 47 

Notice  must  be  given 52 
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Rule 
Previous       presentation, 
and  payment  to  the  pro- 
thonotary     58t 

Demand  of  payment  at  the 
time  of  a  first  execution ; 
when  required 60 

Demurrer— Causes  on 

on  the  roll  of  the  causes  to 
be  argued 21 

Deposit  — For  security  for 

costs • 38 

Required  for  the  revision 
of  an  order  given  by  the 
prothonotary 39 

Deposit  —  To  accompany 
motion  urging  prelimin- 
ary exceptions 40 

With  the  motion  for  the 
fixing  of  a  day  for  trial 
by  jury 41 

Depositions— Ruling  at  en- 
quete  are  noted  in  the. 22-23 
Not  fyled  on  the  day  on 
which   a  case  is  to  be 
argued  in  review 3 

Deputy  -  Prothonotary    or 
Dep.  Sheriff.  Costume. .      5 
Representing     Prothono- 
tary or  Sheriff 8 

Cannot  be  judicial  surety.    12 

Discussion  of  movables— 
Opposition  to  the  seiz-     • 
ure   of   immovables  on 
the  ground  that  th  e  debt- 
tor  possesses  movables.    64 

Distraction  of  costs  -Exe- 
cution by  a  party  in  his 
own  name;  consent  of 
the  attorney 59 

Distribution  —  Motion  to 

homologate  (13°) 51 

Posting  up  of  reports  of . . .    65 
Form  of  summons  under 
art.  811  C.  P.  C.  No.  8-*-. 
District  of  Quebec— Days 
for  enquete  and  merits.    86 
Days  on  which  Court  of 
Review  shall  sit  at  Que- 
bec   1 


Rule 
Divisions  —  When  several 
divisions  of  the  Court  shall 

sit  at  the  same  time 8 

Documents— Date  of  fyling 
inscribed  on  the  back 
with   initials  of   officer 

receiving 35 

Communication  of    docu- 
ments fyled 36 

Withdrawing     of     docu- 
ments fyled ^ $7 

Duces  tecum— Form  of  sub- 
poena duces  tecum,  No,  5. 
Election  of  domicile — By 

opposant 63 

Endorsation  —-  On    docu- 
ments fyled 34 

Examination  -—  Form  of 
summons  to  be  examin- 
ed on  abandonment  of 

property,  No.  7 ... 

Form  of  summons  to  be 
examined  under  art.  811 
C.  C.  P.     (distribution) 

No.8 

Examiner—  (Commissaire 
enqueteur)  shall  not  de- 
cide objections 53 

His  fees gj 

Exceptions  prelimin- 
aires-How  entered  in 

the  roll  for  hearing 21 

Deposit  with  motion  urg- 
ing prel-exc. 40 

What  they  shall  specify  in 

certain  cases 50 

Execution  —  Begister    of 

writs  of must  be  kept 

by  the  prothonotary 19 

And  by  the  sheriff 24 

Writs  of ... .  issued    upon 

appearance  and  flat 25 

By  party  in  his  own  name 
for  costs  distraits,  at- 
torney's consent 59 

Demand    of   payment  at 

the  time  of  a  nrst  exec . .     60 
Writs   of  execution   and 
proceedings  thereon  en- 
tered in  a   register  by 
the  clerk  of  the  circuit 
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-Rule 
court  in  non-appealable 

cases ....      5 

Provisional  execution,  in 
the  Court  of  Review ....      8 

Exhibits— List  of 33 

Endorsation  of 34 

Date  of  fyling  inscribed     « 
on  the  back  with  initials 

of  officer  receiving 35 

Exhibits—  Communication 

of 36 

Withdrawal  of 37 

and  list,  how  fyled  with 

opposition 62 

Experts  —  Valuation    of 
charges  by— in  matter  of 
confirmation  of  title ....    77 
Valuation  of  immovable— 

conf.  of  title 78 

Fees  of 87 

Expert  witnesses,  taxa- 
tion     88 

Factum  inKeview  -When, 
on  the  day  on  which  a 
case  is  to  be  argued,  it 

is  not  yet  fyled 3 

Its  content 4 

Must  be  type  written ;  5 
copies  thereof  fyled  2 
days  before  hearing  ....  5 
Motions  under  493  and  404 
C.  P.  C.  do  not  exempt 
from  fyling  factum  in 

Review 6 

False  bidding — Resale  for 
—  jurisdiction    of    the 

judge  in  chambers 85 

Fees  —  Of  examiners,  ex- 
perts, arbitrators,  audit- 
ors, appraisers,  etc 87 

Fiat  — Writs  of  summons 

and  writs  of  execution 

are  issued  upon  fiat. ...    25 

For  writ  of  venire  facias, 

and  for  writ  of  habeas 

corpus 26 

For  writ  of  summons, 
must  specify  return  dav 
or  delay  within  whicn 
defendant  shall  appear.    27 


Rule 
V. -FORMS  OF  FIATS 

Foolscap— Writings  fyled, 
must  be  written  on  good 
foolscap 34 

Forma  PAUFERis-rPetition 
to  proceed  in  forma 
pauperis  can  be  present- 
ed without  previously 
paying 58 

Form— Of  fiat  for  writ  of 
summons,  No.  1 

capias,  arret  simple,saisie-  • 
revendicationand  saisie- 
conservatoire,  No.  10. . . 

writ  of  venire  facias,\No.  9 

writ  of  saisie  en  m.  tierces 
before  j  ugt. ,  No .  18 

saisie-gagerie,  No.  19 

writ  of  saisie-gagerie  par 
droit  de  suite,  No.  20. . . 

writ  of  saisie-arrdt  en 
mains  tierces  after  judg- 
ment, No.  24 

writ  of  fieri  facias,  No. 
26 

writ  of  possession,  No.  30. 

venditioni  exponas  to  sell 
movables  and  effects  de- 
clared by  garnishee,  No., 
33 

coercive  imprisonment, 
No.  35 

habeas  corpus  ad  subj. 
No. 38 

mandamus  and  prohibi- 
tion, peremptory,  No.  41 

Form— Of  writ  of  summons 
addressed  to  the  sheriff 
or  to  a  bailiff  of  the  dis- 
trict, No.  2 ...>.... 

of  summons  addressed  to 
the  sheriff  or  to  a  bailiff 
of  another  district,  No. 3 
of  subpoena,  No.  4 

of  subpoena,  duces  tecum, 
No. 5. 

on  articulated  facts  or 
supplementary  oath,  No. 
6 
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to  be  examined  on  aban- 
donment   of    property, 

No.  7 

Form— Of  summons  under 
art.  810C.C.P.,  No  8.... 
writ  venire  facias,  No.  11. 
capias,    ad    responden- 
dum, No.  12 

during  suit,  No.  13. . .. 

after  judgment,  No.  14 

simple  attachment,  No. 

15 

saisie-revendication,No. 

16 

saisie-conservatoire,  No. 

17 

saisie-gagerie,  No.  21... 
saisie-gag.  par  droit  de 

suite,  No.  22 

saisie  en  m.  tierces  be- 
fore judgt,  No.  23 

saisie-arret  after  judg- 
ment, No.  25 

fieri  facias,  No.  27 

venditioni  exponas  (art. 

604,  C.C.P.)No.  28... 

fieri  facias  on  surrender, 

No.  29 

possession,  No .  31 

to  put  purchaser  in  pos- 
session, No.  32 

of    venditioni    exponas 
against  garnishee,  No. 

34.. 

con  train  te  par  corps,  No. 

36 

Form— -Of  order  for  the  ap- 
pearance of  a  witness  de- 
tained in  gaol,  No.  37  . .. 
Of  writ  of  habeas  corpus 

ad  subj.,  No.  39 

Of  injunction,  No.  40 

Of   peremptory    writ    of 

mandamus,  No.  42 

Of     peremptory   writ    of 

prohibition,  No.  43 

Of  writ  of  certiorari^  No. 

44 

Garnishee — Inscription  for 
judgment  against-by  de- 
fault : ; ; 


Rule 

Habeas  Corpus  —  Applied 

for  by  fiat 26 

Fiat  for— Form,  No.  38 

Writ  of— Form,  No.  39. . . , 

Homologation— Motion  to 
homologate  the  rank  or 
distribution  (13°) 51 

Hotel  expenses -Of  exam- 
iners, arbitrators,  etc 87 

Of  witnesses.  Taxation...     88 

Hours— Office  hours— Sher- 
iff and  Prothonotary 9 

Of  attendance  at  the  Court 

House— Criers 10 

Of  service  upon  attorneys 
and  parties 28 

Imprisonment  (Coercive)— 
Discharge  from  payment 

*  of  alimentary   allowance 
accorded   to    the    person 

subjected  to 70 

Fiat  for— Form  No.  35. . . . 

Writ   of    contrainte    par 

corps .  Form  No.  36 

Index-To  the  book  in  which 
shall  be  entered  all  decis- 
ions on  points  of  practice.    14 

Information— Of  the  attor- 
ney-general (4°).  Form  No. 
3 

Initials— Of  prothonotary 
or  sheriff,  on  the  back  of 
any  paper  or  document 
fyled 35 

Injunction— Form  No.  40. . 

Inscription— Delay  for  the 
notice  of  —  in  case  of 
contestation  of  the  order 

of  the  collocations 68 

In  the  case  of  certiorari ; 

hearing  on  the 80 

Date  of  the  — entered  in" 
register,  in  non-appeal- 
able cases  in  the  C.C.. . .      5 

Inscription-  In  Review,  re- 
jected if  party  inscrib- 
ing does  not  appear,  or 
has  not  fyled  factum, 
etc. , on  the  day  on  which . 
the  case  is  to  De  argued      3 


r 
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Rule 
In  Review,  roll  of  inscrip- 
tions,  containing   date 
of  the  inscription,  etc..      9 
Interlocutaries— Copy  of. 
— transmitted  to  the  judge 
with  record  en  delibere. . .    22 
Irregularities  —  In  ^the 
proces  verbal   of   attach- 
ment for  rent,  etc.;  how 
and  when  they  must  be 

urged 73 

JuDGE-Discretionary  power 
of  the— as  to  delay  of  one 
clear  day  in  cases  of  ur- 
gency     17 

Judge  in  Chambers— Jur- 
isdiction of.. ... 85 

What   is  required  before 

§  resenting  petition    or 
emand  to  .... . 58 

Judgments  —  Entered    in 

plumitif 20 

Separate       register       in 

which  are  entered  the. .    20 
In  the  Circuit  Court,  non- 
appealable ;  register  of 

In  the  Circuit  Court,  non-    ■ 
appealable ;  judgments 
noted  in  the  register  of 

causes 5 

Juror—  Copy  of  the  facts  for 

each." ; 57 

Jury— Sum  to  be  deposited 
with  motion  for  the  fix- 
ing of  a  day  for  trial  by..   41 
Different  motions  in  case 

of  trial  by  (3°  a  7°) 51 

Licitation- List  of  charges, 

in  case  of 75 

List  op  Charges— In  case 

of  licitation 75 

List  of  exhibits  —  How 

made : 33 

"With    oppositions ;    how 

fyled 62 

List— Of  all  papers  compos- 
ing the  record,  for  Court 

of  Keview 7 

Mandamus  —  Form  of  fiat 
for— No.  41 


Rule 

Writ  of— Form  No.  42. . . . 
Merits— Roll  of  causes  to 
be  heard  on 21 

What  the  prothonotary 
must  do  before  putting 
a  record  en  delibere  on 

the  merits 22 

Motions— Entered  on  the 
roll  of  the  causes  to  be 
argued 21 

Urging  preliminary  excep- 
tions ;  deposit  required.    40 

For  putting  in  default  to 
appoint  another  attor- 
ney (9°) 44,51 

What  motions  must  set 
forth  ;  affidavit  47 

Party  shall  not  be  heard 
o»  other  grounds  than 
those  therein  set  forth . .    49 

What  motions  shall  speci- 
fy in  certain  cases 50 

Rule  47  does  not  apply  to 
certain%motions. 51 

Motion  to  receive  a  report 

of  experts  (1°). ...... 51 

to  homologate  an  award 

-   of  arbitrators  (2°) 51 

to  define  the  facts  for  the 

jury(3°).; ; 51 

to  nx  a  day  for  striking 

the  panel  (4°) 51 

to  fix  a  day  for  trial  and 
to  order  the  summoning 

of  a  jury.(5°) 51 

Motion —Motion  to  object 
to  the  jury  being  exclu- 
sively composed  of  trad- 
ers (6Q  51 

to  have  French  or  Eng- 

•   lish  jury,  or  for  a  jury 
de  medietate  linguae  (7°)    71 
for  act  of  tender  and  pay- 
ment^)     51 

for  substitution  and  re- 
vocation    of     attorney  . 

(10°) 51 

for  the  sheriff  or  bailiff 
to  return  his  writ  (11Q).    51 
to  dismiss  for  want  of 
proceedings  (12°) 51 
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Rule 
to  homologate  the  rank 
or  the  distribution  (18°).    51 
to  order  the  sheriff  to 
bring  in  the  body  (14°) . .    51 
to  obtain  act  of  the  court 
<15") 51 

Notioe  of  every  motion  to 
the  adverse  party 

Motion  for  order  to  return 
money  to  the  sheriff. . . . 

Urging  irregularities  in 
the  proces-verbal  of  the 
attachment  for  rent,  in 
revindication,  eto 79 

Motion  in  review  continued 
to  the  next  sitting  of  the 
court  if  prevented  from 

sitting 2 

prescribed  by  arts.  493  and 
494  C.C.P.;  fyling  of  fac- 
tum?       6 

Montreal  — The  Court  of 
Review  at....  on  every 
judicial  day. 1 

Name  of  attorney  on  writ 
and  copy 90 

Non-contentious  matters 
-^Petition  for  revision  of 
the  decision  of  the  Pro* 
thonotary  in 81 

Notaries  —  Affidavits  re- 
ceived by who  are  at 

the  same  time  commis- 
sioners to  receive  affida- 
vits     13 

Signature  of  documents 
by  notary  representing 

a  party 19 

Petition  for  revision  of  the 

decision  of  the  prothono- 

tary  in  non  cont.  mat- 

N  ters ;  notice  to  or  by  the 

notary 81 

Note  of  the  date  of  the  fyl- 
ing, on  documents  fylea. .    35 
Notes  of  the  proof — De- 
fault to  f yle  in  time  ;. in 

the  Court  of  Review 3 

Notice  to  defendant;  return 
of  the  writ  after  the  delay    32 


Rule 
of  revision  of  an  order  or 
decision    given     by    pro- 

thonotary 39 

of  petition,  motion,  or  spe- 
cial demand 52 

to  interested  persons  of 
security  to  be  given  ;  order 

of  distribution 67 

of  motion  for  order  to  re- 
turn money  to- sheriff 09 

of  security,  in  case  of 
saisie-arrSt  before  judg- 
ment  , 71 

•of  securfty,in  case  of  saisie- 
revendication 71 

Number  of  causes  ;  entered 
in  the  register  of  the  writs 

of  executions 19 

Entered  in  the  plumitif . . .    20 
Endorsed  on  every  docu- 
ment fyled 34 

Numbering  of  all  docu- 
ments of  the  record,  be- 
fore putting  a  record  en 
d^libere  on  the  merits  ....  22 
of  articles,  in  factums,in 
the  Court  of  Review 4 

Oath— Commissioner  to  re- 
ceive affidavits  must  be 
sworn  before  acting  as 

such 13 

He  cannot  receive  the  affi- 
davits of  certain  persons    13 

Oath— Supplementary  oath 
— Form  of  order  to  answer 
on,  form  No.  6 

Objections  at  enquete,  the 
examiner  shall  not  decide.     53 

Office  hours— Sheriff  and 

Erothonotary 9 
hief -crier  and  criers 10 

Service  upon  attorneys ...     28 
Officers  of  Justice  cannot 

be  sureties 12 

of  Circuit  Court  are  sub- 
ject to  rules  of  practice  of 
Superior  Court ....;..:...  l 
Official  Gazette  —  Rules 
of  practice  published  in . . . 
Opposttio ns— Entry  in 

plumitif 20 
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Rule 

Entry  by  sheriff. 24 

Exhibits  to  be  f y led 62 

List  of  exhibits 62 

Election  of  domicile,  when 

required 63 

to  seizure  of  immovables 
on  the  ground  that  the 
debtor  possesses  mov- 
ables      64 

to  the  affixing  of  ^seals/ser- 
vice and  notice.. ....   ...    84 

in  Circuit  Court,  entry. . .      5 

Oppositions  to  marriages, 
no  factum  required  in  Ke- 
view  4 

Order  to  return  moneys  to 

sheriff 69 

to  put  purchaser  in  pos- 
session ;  form  No.  32 

for  the   appearance  of  a 
witness  detained  in  gaol ; 

form  No.  37. 
to  the  sheriff  to  bring  in 

the  body  (14°) 51 

Orders  and  decisions— En- 
tered  in   plumitif   and 

register 20 

In  Circuit  Court ;  entered 

in  register 4 

Entered  by  clerk  of  Court 
of  Review :    10 

Paper  —  Foolscap  must  be 

used 34 

Must  be  written  on  one 

side  only ." 34 

Papers  —  Endorsation  re- 
quired      34 

List  of,  to  accompany  re- 
view       7 

Payment— Of  amount  pay- 
able on  proceedings  re- 
quired before  presentation 

to  judge  in  chambers 58 

Petition— What  it  mustset 

forth 47 

When  must  be  accompani- 
ed by  affidavit 47 

Limited    to   grounds   set 

forth  therein 49 

Notice  of 52 


Rule 

Must  be  presented  to  pro- 
thonot&ry.  and  paid  be- 
fore  presentation  to 
judge  in  chambers ......    58 

To  obtain  discharge  from 
payment  of  allowance  to 
the  person  imprisoned . .    70 

For  certiorari,  delay  of  six 
months 79 

For  rectification  of  regis- 
ters, delay  for  service. ..    83 

To  replace  lost  original, 
delay  for  service 83 

In  Court  of  Review,  con- 
tinued to  next  sitting ...      2 

In  Court  of  Review,  for 
provisional  execution,  its 
prohibition  or  its  sus- 
pension       8 

Plaintiff  —  Entry  of  his 

name  in  register  for  writs 

of  summons  .  1 18 

Plumitif  —  Kept    by    pro- 
thonotary 20 

Copy  of  for  Court  of  Re- 
view       7 

Possession— Fiat  for  writ  of 
—form  No.  30 

Writ  of  possession— form 
No.31 

Order  to  put  purchaser  in 

possession— form  No.  32 

Posting  up— Of  report  and 

distribution,     place    and 

date 65 

Practice  —  Rules  of  — see 
Rules. 

Decisions  on  points  of 
practice,  entered  in  a 
book  by  the  prothono- 

tary 14 

Practitioner— Fees 87 

Precipe— See  Fiat. 
Proces- verbal— Of  attach- 
ment ;  delay  to  urge  ir- 
regularities ;  motion  ...    73 

Consent  of  attorney  con- 
cerning costs  must  be 
specified  in  proces-ver- 
val  of  seizure  by  party. .    59 

Copy  left  with  the  debtor.    61 
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Rule 
Prohibition— Summons  in 
prohibition,  form  No.  3 

(6°) 

Peremptory  writ,  form 
No.  43. 

Proof— How  made  on  peti- 
tion to  replace  original 

document 82 

Before  the  examiner ;  ob- 
jections      53 

Proof  and  hearing— Roll 
of  causes  for 21 

Days  for,  in  the  district  of 

Quebec 86 

Prothonotary  —  Attend- 
ance in  Court 7 

Represented  by  deputy ...      8 

Subject  in  certain  cases  to 
rules  applying  to  the 
sheriff 11 

Registers  of  writs  of  sum- 
mons      18 

Register  of  writs  of  exe- 
cution      19 

Plumitif  and  register  of 
judgments 20 

Note  on  the  back  of  docu- 
ments f  yled 35 

Payment  to,  before  pre- 
senting demand  to  judge    58 

Revision  of  his  decisions 
in  non  contentious  mat- 
ters       81 

Roll  of  cases  for  the  judge 
in  Superior  Couit 21 

Roll  of  cases  for  each  of 
the  judges  in  Review. . .      9 

Provisional  execution— 
Petition  in  Review 8 

Purchaser— Order  to  put 
him  in  possession,  form 
No.  32 

Punishment— For  breach  of 
an  order  or  of  a  rule  of 
practice 15 

Quebec  —  District'  of,  days 
for  proof  and  hearing  . .     86 
Days'  on  which  the  Court 
of  Review  shall  sit  on . .      1 


Rule 
Rules  of  practice  deposited 
in  the  office  of  the  pro- 
thonotary at  Quebec 

Queen's    counsels  —  Cos- 
tume        2 

Qui  tam  actions—  Form 

No3<5°) 

Receipt— For  exhibits,  shall 
be  dated  and  signed  on  the 

list 36 

Record  —  The    documents 

.  shall  be  numbered  by  the 

prothonotary   in    review, 

accompanied   by    list    of 

papers  and  copy  of  entries      7 

Register— Of  decisions  on 

points  of  practice 14 

of  writs  of  summons 18 

of  writs  of  execution 19 

Plumitif 20 

of  judgments  and  orders.    20 
of  writs  of  execution,  kept 

by  sheriff 24 

of  orders  and  judgments 
in  Circuit  Court,  non-ap- 
pealable cases 4 

of  cases  in  Circuit  Court, 

nonappealable  cases 5 

Rectification  of  registers. 

Petition  and  notice 83 

Removal— Of  seals,  service 

of  demand 84 

Report  — Of  experts,   mo- 
tion to  receive  (1°) 51 

of  arbitrators,  motion  to 

homologate  (2°) 51 

Report  of  distribution— 
Motion  to  homologate  (13°)    51 

Posting  up  of ; . .     65 

Delay  for  putting  in  se- 
curity, and  notice 67 

Return— Of  writs  of  sum- 
mons, date  of  mentioned 

in  the  register 18 

date  of,  mentioned  in  reg- 
ister of  executions 19 

date  of,  mentioned  in  fiat.    27 
of  writ  after  the  delay  fix- 
ed for  its  return.  Notice 
to  defendant  and  delay 
to  appear  and  plead 32 
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Rule 

of  monies  to  sheriff,  mo- 
tion and  notice 69 

Revendication  —  Sale  of 
articles  of  a  perishable 
nature 72 

Security  to  be  put  in  pos- 
session     71 

Writ  of,  form  No.  16 . 

Review— Court  of  Review, 
sittings  at  Montreal  and 
Quebec 1 

Petition  or  motion  con- 
tinued to  next  sitting. .      2 

Hearing  limited  to 
grounds  urged  in  fac- 
tum        4 

Type  -  written  copies  of 
factum 5 

List  of  papers  and  copies 
of  plumitif 7 

Provisional  execution,  its 
prohibition,  its  suspen- 
sion        8 

Roll  prepared  by  prothono- 
tary 9 

Roll  for  clerk's  use 10 

If  parties  fail  to  appear  to 
f yle  factum 3 

Motions  for  judgment  on 
the  verdict,  for  a  new 
trial  or  for  different  judg- 
ment. Factum  required      6 

Review — Inscription  in  re- 
view, jury  trial,  factum 
required 6 

Revision— Of  judgment  ren- 
dered by  protnonotary  ; 

deposit  and  notice 39 

Of  decisions  of  protnono- 
tary in  non-con t en tiou 8 
matters,  notice  and  de- 
lay     81 

Revoci  tion  —  Of  attorney 
must  be  authorized  by  the 
judge 45 

Roll— Of  cases  for  the  judge 

in  Superior  Court 21 

For  the  protnonotary 23 

For  the  j  udge  in  Review . .      9 
F*r  the  clerk  in  Review. .    10 


Rule 
Rules  op  practice— Of  the 
Superior  Court.  Nos.  1 

to  89 

Former  rules  rescinded. . .      1 
Breach  of,  punishment ...    15 

Of  the  Circuit  Court 

■   Of  the  Court  of  Review. .. 

•  Deposited  at  Quebec 

•  Translated. 

Published      in       Official 

\     Gazette 

Saisie  —  Arret-simple,  fiat 
for,  form  No.  10 

Fiat  for  saisie-revendica- 
tion,  form  No.  10 

Fiat  for  saise-conserva- 
toire,  form  .No.  10. 

Writ  of  saisie-arret  sim- 

W)le,  form  No.  15 
rit  of  saisie-revendica- 
tion,  form  No  .16 

Writ  of  saisie-conserva- 
toire,  form  No.  17 

Fiat  for  writ  of  saisie  en 
main-tierce  before  judg- 
ment, form  No .  18 

Fiat  for  saisie  -  gagerie, 
form  No.  19 

Fiat  for  saisie-gagerie  par 
droit  de  suite,  form  No. 
20 

Writ  of  saisie  -  gagerie, 
form  No.  21 

Writ  of  saisie-gagerie  par 
droit  de  suite,  form  No. 
22 

Writ  of  saise  en  main- 
tierce  before  judgment, 
form  No.  23 

Fiat  for  saisie-arret  after 
judgment,  form  No.  24. 

Writ  of  saisie-arret  after 
judgment,  form  No.  25. 

Sale— Of  articles  of  a  per- 
ishable nature 7 

Seals— Opposition  to  the 
affixing  of,  and  application 
for  the  removal  of 84 

Security— Certain  persons 
cannot  be  sureties 12 
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Rule 

For  costs,  may  be  replaced 
by  deposit 38 

On  report  of  distribution .    67 

In  case  of  attachment  be- 
fore judgment 71 

By  bidders  on  confirma- 
tion of  title 76 

Seizure— Demand  of  pay- 
ment, when  requisite ...    60 

Proces-verbal  must  be  left 
with  the  debtor 61 

Of  movables,  fiat  for,  form 
No.  26. 

Of  immovables,  flat  for, 
form  No.  26 

Writ  of  seizure,  form  No. 

27 

Seizure  by  garnishment 
—  Proceedings  by  the 
debtor  on 66 

Jurisdiction  of  the  judge 
in  chambers 86 

Fiat  for,  form  No.  24 

Writ  of,  form  No.  25 

Service  —  On  attorneys, 
hours  for  effecting 28 

Certiflcateof 31 

Of  affidavit  on  adverse 
party 47 

Of  amendment,  its  effect.    55 

Of  detailed  statement, 
when  requisite 56 

Of  motion  to  return  mon- 
ies to  sheriff 69 

Of  inscription  for  hearing 
in  case  of  certiorari .    80 

Of  petition  for  rectifica- 
tion of  registers 83 

Of  petition  to  replace  lost 

original 83 

Sequestration  —  Demand 

for,  notice 74 

Sheriff— Costume 4 

Attendance  in  court 7 

Register  kept  by 24 

Cannot  receive  without 
permission  opposition  to 
seizure  of  immovables 
on  the  ground  that  the 
debtor  possesses  mov- 
ables.. fff 64| 


Rule 
Signature  of    documents' 

and  procedure 29 

Statement  of  facts,  with 
motion   to    define    the 

facts  (3°) 51 

Factum  in   Review.    See 

Factum 

Stenographer— Failure  to 
fyle  notes  of  evidence  in 

Review... 3 

Striking  the  panel— Mo- 
tion for  (4°) 51 

Subpoena— No  flat  and  ap- 
pearance required  for  its 

issue 25 

Ordinary  subpoena,  Form 

No.  4 

Duces-tecum,  Form  No.  5 

Substitution  of  attorneys, 

must    be   authorized    by 

judge 45 

Summons— Register  of  writs 

of 18 

Certificate  of  service 31  * 

Forms  No.  2and  3 32 

Surrender— Writ  of  fieri 
facias  on  surrender,  form 
No.  29 

Tariff— Fees  of  examiners, 

experts,  arbitrators,  etc. .    87 
Taxation  of  travelling  and 
hotel  expenses  of  exam- 
iners, experts,  etc 87 

Of  witnesses 88 

Tender  and  deposit— Mo- 
tion for  act  of  (8°) 51 

Travelling  expenses— Ex- 
aminers, experts,  etc ....    87 

Witnesses 88 

Typewriter— Copies  of  the 
facts  defined,  jury  trial .    57 
Factum  in  Review 5* 

Urgency — Cases  of,  power 
of  the  judge  as  to  delay ...    17 

Valuation  of  charges,  con- 
firmation of  title 77 

Vendition  i-exponas— 
When  the  writ  of  execu- 
tion is  lost  or  destroyed, 
form  No.  28 


INDEX  TO  RULES  OF  PRACTICE. 


Rule 

Against  garnishee,fiat  for, 

form  No.  33 

Against  garnishee,   writ 

of,  Form  No.  34 

Venire  Facias- Applied  for 

byfiat 26 

May  be  seen  at  sheriffs 

office 64 

Fiat  for  writ  of.  form  No.  9 

writ  of,  form  No.  11 

Vouchers  with  list  of 

charges.. 75 

Witnesses— Taxation  of. . .    88 
When  party  to  suit  may 

be  taxed 88 

Detained  in  gaol,  order  for 

the  appearance  of,  form 

No.  37 

Writs  of  summons,  register 

of. 18 

issued   upon    appearance 

and  flat 25 

name  of  plaintiff's  attor- 
ney on  the  back, 30 
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Rule 

Writs  of  execution,  in  Su- 
perior Court,  register  of    19 

Of  execution,  in  Circuit 
Court,  non- appealable, 
register  of 5 

Consent  of  attorney  $is- 
trayant,  specified  in  exe- 
cution      59 

Issued  from  Circuit  Court 
and  returnable  in  Su- 
perior Court 2 

Of  subpoena,  not  entered 
in  register 18 

Of  subpoena,  non-appear- 
ance and  flat 25 

Of  habeas  corpus,  applied 
for  by  flat 26 

Of  venire  facias,  applied 

for  byfiat...... 26 

may  be  seen  at  the  sher- 
iff's office 54 

As  to  the  different  forms  of 
ttrrits,  see  Form, 


4 


,: 


I.. -J 


r 


1 


I        t 


